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QUESTION PRESENTED

The Office’s amended regulations (9 N.Y.CR.R. §§ 525.3, 525.9)
limit attorneys’ fee awards for crime victim claimants to the costs
incurred on applications for administrative reconsideration and on
judicial reviewl. Tile_ question pi'esented is whether those. regulations are
rational and consistent with the Office’'s statutory jauthority to
determine a claimant’s eligibility for reasonable attorneys’ fees.

TIMELINESS OF THIS MOTION _

The Appellate Division’s opinion and order, together with notice of
entry, was served by regular first class mail on I;‘ebruary 13, 2019
(A.20-31). On March 20, 2019, the Office moved in the Appellate
Division for permission to appeal. That motion was denied in an order
entered April 25, 2019, notice of entry of which was served by regular
first class mail on April 26, 2019 (A.32-.34).-This motion is being served
on May 30, 2019, within 35 days 6f service of .notice of entry of the

Appellate Division's order denying leave and is therefore timely. See

C.P.L.R. 5513(d), 2103(b)(2).



 JURISDICTIONAL STATEMENT

This Court has jurisdiction over this motion and the proposed
appeal under C.P.L.R. 5602(a)(2). This combined article 78 préceeding
and declaratory judgmeﬁt action originated in the Supreme Court. In
its opinion and order, the Appellate Division, Third Department
granted the petition/complaint in part by declaring invalid and
annulling 9 N.Y.C.R.R. § 525.9 to fhe‘ extent it limits Counsel fees
awarded by the Office to those incurred in administrative appeals
and/or . judicial review (A. 29, 31). The Appellate Division’s order
remitted the matter to the Office to reconsider the‘ counsel fee -
applications for two petitioners on a case-by-case basisl (A. 29, 31).

In directing the Office on remittal to reevaluate the fee
applications on a case-by-casel basis, the Appellate Diﬁsion’s order
requires the Office to take non-ministérial, quasi-judiciai
administrative action; consequently, the Appellate Division’s order is
non-final. However, because the order requires the Office to act in an
adjudicatory capacity on remittal, this Court has jurisdiction to grant
leave to aﬁpeal under C.P.L.R. 5602(a)(2). See Matter of Mercy Hosp. of
Watertown v. New York State Dept. of Social Services, 79 N.Y.2d 197,

203 n.3 (1992); Matter of the Power Authority of the State of New York v.
6



Williams, 60 N.Y.2d 315, 323 (1983); Matter of F. J. Zeronda, Inc. v.
Town Bd., 37 N.Y.2d 198, 201 (1975). |

The 1issues ﬁresented are preserved. The Office asserted in
Supreme Court (R. 253-254, 266-272) and in its Appellate Division brief
(pp. 12-22) that the Office’s regulations were a lawful and rational
- exercise of the agency’s 'statutorjr authority. These are pure questions of
law.

STATUTORY AND REGULATORY BACKGROUND

Article 22 of the Executive Law authorizes the Office to provide.
financial assistance to persons who can demonstrate that they are the
victims of a crime. Executive Law § 620; see id. § 623(5) (the Office has
the authority to “hear and determine ail claims for awards filed with
the board pursuant to this article, and to reinvestigate or reopen cases
as the board déems necéssary”). The Office’s determination to provide
such a.ssistance.is “a matter of grace.” Executive Law § 620 (declaration
~ of policy and legislative intent).

The Office’s enabling statutes provide that in its discretion, the
Office may make awards to crime victims for “6ut-0f-pocket loss,” which
includes “the cost of reasonable attorneys’ fees for representation before

the office and/or before the appellate division upon judicial review.”
7



Executive Law § 626(1). No aftorneys’ fees award may “exceed one
thousand dollars.” Id. Executive Law § 623(3) authorizes the Office to

promulgate “rules for the approval of attorneys’ fees for representation

before the office and/or before the appellate division upon judicial

review.”

Exercising its rule-making authority, the Office enaéted
regulations which formerly provided that “ [w]helnever an awérd is zﬁade
to a claimant who is represe_nted by an attorney, the office Shall approve
a reasdnable fee commensurate with the services rehdered, up to
$1000.” 9 N.Y.C.R.R. former § 525.9(c). Such fees, if determined by the

Office to be reasonable, were available “at all stages of a claim.”

9 N.Y.CRR. former § 525.9(a).

THE OFFICE AMENDS ITS REGULATIONS

Effective January 13, 2016, the Office amended its regulations to

limit an award of reasonable attorneys’ fees to those incurred in either

- of two circumstances: “(1) the administrative review for reconsideration

of such decision pursuant to section 627(2) of the Executive Law; and/or
(2) the judicial review of the final decision of the office pursuant to

section 629 of the Executive Law.” 9 N.Y.CR.R. § 525.9(a); see id.



§ 525.3(h) (defining “reasonable attorneys’ fees” as those reasonably

incurred by a claimant during the two stages described in section

525.9[a]).

Like the old regulations, the new rules capped attorneys’ fees
awards at $1000, and required the Office to first consider a statement of
services rendered provided by the crime vicﬁms’ attorney and the
factors in section 525.9(d). And .in those two circumstances where

attorney’s fees are available, the Office continued to evaluate their

reasonableness using the following factors:

(1) the time and labor required, the novelty and difficulty of the
questions involved, and the skill requisite to perform the legal
service properly;

(2) the fee customarily charged in the locality for 81m11ar legal |
services;

(3) the amount involved and the results obtained;

(4) the time limitations imposed by the client or by the
circumstances; - ‘

(5) the experience, reputatlon and ability of the lawyer or lawyers
performing the services; and

(6) whether any part of the cost of the legal service provided to the
claimant has been paid or is payable by a third party.

9 N.Y.CR.R. § 525.9(d)

The amended rules were formally promulgated after the Office

fully complied with the relevant nbtice, public'comment and publication

requirements of the State Administrative Procedure Act § 322; see
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(17 0-172‘). In a Regulatory Impact: Statement, the Office rcited Executive E
Law § 623(3) as its promulgation authority. This statute a_uthorizes the
Office to “adopt, promulgate, amend and rescind suitable rules and
'regulations to carry out the provisions and purposes of Article 22 of the
Executive Law” (172). .

The basic purpose of the new regulations was to clarify which fees
were “reasonable” (172). Undef the old rule, “one could assert that
attbrneys’ fees include any assistance during the course of a claim—
from. assisting victims and/or .claimants in completing and submitting
the [the Office] claim applications themselves, to making phone calls to
check 6n the status of a claim on a claimant’s behalf’ (id.). In the
agency’s view, because these largely clerical tasks were not “reasonable
expenses,” the old regulations “far exceed[ed] the scope of the law” (zd.).

In finding that such expenses were not reasonable, the Office
considered the increasing importance of federally and state-funded
Victim Assistance Programs (VAPS) (id.). See https:llovs.ny.gov/victim-
assistance-program. The VAPS provide free, 24-hour assi.stance to crime
victims who wish té file claims for reimbursement under Executive Law
article 22. Unlike private attorneys, VAPs cannot pick their clients. The

Office “funds 228 local [VAPs] across New York State, distributing in
| | 10



excess of $35 million to these programs to assist and advocate on the |
behalf of victims and claimants” (172). VAPs are required “to assist
victims and/or claimants in completing and submitting [Office]

applications,” and to provide assistance “throughjout] the claim process”

(id.).

The amended regulations were necessary, the agency exblaine‘d,
because the old regulations “far exceed the plain language of the law
and ar.e not what. the Legislature intended in [the- office’s] enacting
statute” (id.). The old regulations covered expenses, including atforneys’
fee‘s, that “cannot- be considered reasonable expenses, particularly when
[the office] has invested so much in building a statewide network of
VAPs‘, serving every county in New ‘York State, to assist in thia very
matter” (id.).

| FACTS AND PROCEDURAL HISTORY
 Represented by the Gordon law firm, petitioners applied for
awards from the Office at various times between 2001 and 2016,
seeking reimbursement of ‘lasses they allegedly suffered as a result of
crimes committed ‘against them (366-370, 379-385). Only the
applications of Velez and Soriano were affected by thé amended

regulations. The Office compensated them for loss of “essential personal
11



property.” See Executive Law §§ 621(8), 631(9). Neither award,. |
however, was eligible for attorneys’ fees under the amended regulations,
because they did not involve a successful rec.luest. for administrative
reéonsidération orfjudicial review (373, 390).

Petitioners commenced this combined declaratory judgment action
and article 78 proceeding in December 201_6 (20-39). Petitioners alleged
that the Office’s amended regulations were “arbitrary, cépricious and
ultra vires” because they were “contrary to the'plain Iahguage of thé
Executive Law and the stated intent of the Legislature,” which—-
aécor_din-g to petitioners—envisioned that attorneys’ fees would be
:awarded “without restriction” (35-36).

The Office moved to dismiss the petition, supported by an affidavit
from its ‘General_- Counsel, John Watson, who explained that the
amended reg_ulatiolns effectuated the Legislature’s stated intention that
attorneys’ fees awards be reasonable. He observed that “[t]he process of
preparing and submitting a claim for reimbursement to [the Office] is
neither novel nor difficult, nor does it require any specialized, legal
lsei'vices”‘ (327). Indeed, Watson noted that “[m]any thousands of [the
Office’s] claifnants do so without any third-party assistance every year”

(327). And the statewide network of 223 local VAPs, to whom the Office
12



distributed “in éxcéss of forty-three (43) million dollars,” were always
available to claimants needing third-party assistance (327).- Watson
explained that because the old regulations allowed for attorneys’ fees to
: be awarded based on “any assistance during. the course of a claim,”
"including‘ the making of |p110ne calls, perfunctory cor'npletion_ of claim
forms and other simple tasks, such fees were not reasonable aﬁd thus
“far éxceeded the scope‘ of the law” (321).
DECISIONS BELOW

Supreme Court (Platkin, A.J.S.C.) dismissed the petition, holding
that the Office’s amendéd regulations constituted an appropriate and
lawful exercise of its authority under article 22 of the Executive Law
(A. 2-19).

The Third Department reversed, holding that the Office’s
reguiations conflicted with the statute because the statute did not
distinguish “among the stages of a victim's representation before [the
Office]” (A. 25-26). Additionally, that court held that the amended
regulations conflicted with another Office regulation that required the
agency to evaluate attorney’s fees awards using certain fact-specific
criteria (A.27). In th'e Third Depaftmeﬁt’s .vieW, “[t])hese factors

necessarily contemplate a case-by-case examination of the
13



c'ircumstanées of each ciaim” (id.). The amended regulation, however,
“disregards these specified factors and precludes such case-by-case
consideration for fees incurred in the early stages of a claim,
determining the reas‘onablene'ss of a fee award based solely upon the
stage of representatmﬁ when the fees were mcurred a factor that does
not appear in the regulation.” (id., citing 9 N.Y.C.R.R. § § 525.9[d]).
Finally, the Third Department disputed the Office’s rationale that
crime victim applications for compen_satiqn atf the preliminary stages
were necessarily pro forma, noting that one of the victims had made a

request for an emergency award that required the attachment of several

additional forms, in addition to the Office’s standard application

(A.27-28). Accordingly, the court annulled the Office’s regulations
limiting the availability of attorney’s fees and remitted the matter to
the Office to reconsider the applications for counsel fee awards on a

case-by-case basié, regardless of the stage to which the claim had

progressed (A.31).

14



REASONS FOR GRANTING LEAVE TO APPEAL

POINT1
THE ISSUES PRESENTED ARE OF STATEWIDE IMPORTANCE

The Third Department’s order warrants review by this Court for
several reasoné. First, the regulations govern the award of fees to crime
victirﬁs statewide, so the case is of public importance. If the Appellate
Division’s décision 18 allowed to stand, there are.thousands of claims
before the Oﬂice that attorneys may seek to,reopen in attempts to
secure the $1,000 attorne.y fee award readily availéble under the former
re'gulations; And the more of theée unnecessary attorneys"fee awards
the Office is required to pay out, the less moﬁéy the Office will have to
compensate crime victims.

The resulting drain on the amount of Office funds available for
distribution works to the detriment of the very érime victims whom the
statute is désighed to protect; indeed, the fee applications often exceed
the actual compensatidn sought by the victims. For example, the
Gordon lavs_f firm sought $937.50 in attomeys’ fées for Juarez, who
received a $315 award (85, 87, 95-97). Additionally, the Gordon law firm
sought $1,437.50 in attorneys’ fees for assisting Rodriquez, who

received an award of just $205 (99-100, 108-109). And this firm

15



submitted a¥1 ‘application for $1,250 in attorne&s’ fees based on the |
Office’s $125 awar.d to Soriano (131-132). Evén after applying the.
$1,000. limit on fee awards, the fees W(;uld be multiple times greater
than the viétims’ award—even though much of the attorney time was
spent performing clerical tasks such as completing the form and making .
simplél requests for client information (see, e.g. 96-97, 108-109, 393-394).

This perverse scenario undermines the Legislature’s intent. The
Third Departme:nt’s opinion disrupts thé reasonablé balance the Office’s .
regulations strike between the salutary goal of compensating crime

victims for their losses and the need to conserve limited program funds.

POINTII .

THE ISSUES PRESENTED RAISE NOVEL QUESTIONS
CONCERNING THE OFFICE’S AUTHORITY TO ENACT
CATEGORICAL RULES GOVERNING FEE AWARDS

Second, this appeal raises a leave-Worthy issue on the proper
inferpretati'on of Executive Law § 626(1), governing fee awards for
crime victinis. In annulling the challenged reg.ulation, the Third

Departxﬁent emphasized that the statute provides that reimbursement
for crime victims “shall” include the cost of reasonable attorneys’ fees
for representation before the Office. Nevertﬁeless, a leave-worthy issue

is raised concerning whether that language prohibits the Office from

16



adopting categorical rules that ihterpret the meaning of “reasonable” so
as to limit fee awards to attorney work performed at certain stages. The
very saine statuté confers on the Office the authority to determine
“reasonable attorneys’ fées” iﬁ the first instance. Contrary to the Third
Department’s view, the statute .contemplates that the Office has the
authority not to a‘w\ard attorneys’ fees if it determines that an award
would not be reasonable under the circumstances. See Matter of Kigin v.
State of New York Workers' Comp. Bd., 24 N.Y.3d 459, 467 (2014)
(holding that because th.e‘ Legislature authorized the Workers
Cqmpensation’s ‘Board to issue a list of pre-authorized medical
procedures, “[t]hat determination necessarily meant that the Board
conside_r what is not best practice and what may notf be medically .
necessary”’) (emphasis in original).

In Executive Law § 626(1), the Legislature authorized the Office
 to compensate crime victims for out-of-pocket losses, but only for those
“reaéon-ably incurréd” ‘because of the crime, including “the cost of
reasonéble attorneys’ fees for repfesentation before the office and/or
before the appellate division upon judicial review not to exceed one

thousand dollars.” Read_ing section 623(3)’s authorization to the Office

to adopt rules governing the approVal'of attorneys’ fees together with
17



section 626(1);8 requirement that attorneys’ fees be “reasonable,” the
Office plainly has the authority to maké categorical judgments about
when fees may or may not qualify as “reasonable.”

Based on its experience adjudicating applications for crime victim
cofnpensation, the Ofﬁée determined that, in the overwhelming
majority of cases, assistance by an attorney ils not necessary for the
simple task bf fﬂling out an application form. As the Office’s general
counsel explained, the former regulations were so open-ended that “one
could assert that attorneys’ fee includes any assistance during the
.course of a claim,” including such simple tasks as assisting claimants in
completing and submitting the claim épplications themselves and
making phone calls to check on the status of a claim (821; see 172, 479).
These forms have even been available on the Office’s webéite for several
years, before Velez and Soriano ﬁle_d their claims; indeed, 'Velez utilized
this application (376-385). See https://ovs.ny.gov/victim-compensation.
(providing link to Victim Services Portal, permittiﬁg claimants to
upload documents in support of their claim and to monitor its progress).
The completion of these forms, the Office determined, “is neither novel

nor difficult, nor do [they] require any specialized, legal services” (483).

18



Indeed, “[m]any thousands of -[the Office’s] claimants do so without any
third-party assistance every year” (483).

Consequently, the Office determined that fee awards for this stage |
of the 'process are not reasonable, and embodied its judgment in
catégo'ricél' rules that promote administrativ_g efficiency and consistent
decision-making. Even if, as the Third Department found, in rare cases
assistance with completing those forms would be useful or needed, the
Office reasonably determined that this need would be adequately' met
'by the numerous victim assistance programs throughout the state.
These programs are available to assist victims in completing the forms
free-of-charge. | |

The Third Department concluded that Executive Law § 626(1) did
not authorize the Office “to conclude that counsel fees are never
‘reasonable’ during the early stages of the claim” (A.24 [emphasis in
original]). However, nothing in the statufe prohibits the Office from
- adopting rules that impose categorical limits on fee awards. The statute
does not require the Office to determine all fee applications on a case-
by-case basis. Rather, it gives the Ofﬁce_ discretion to detefmine
whether fee .applications are reasonable either on a case-by-case basis

or by using categorical rules, or by some combination of both. Thus, in
' 19



invalidating the Office’s fegulatiohs, the Appellate Division ignored
| settled law holding that “an agency is permitted to adopt regulatiens
that go beyond the text of its enabling legislation, so long as those
regulations are consistent .with the statutofy language and underlyihg
purpose.” Matter of Acevedo v. New York State Dept. of Motor Vehs.,
29 N.Y.3d 202, 221 (2017), citing Matt.er_ of General .Elec. Capital Corp.
v. New York State Div. of Tax Appeals, Tax Appea_ls Trib., 2 N.Y.3d 249,
254 (2004).

POINT III

THE RATIONALITY OF THE CHALLENGED REGULATION
PRESENTS A LEAVE-WORTHY ISSUE

- Finally, the Third Department’s concern about the rare cases
where crime victims need assistance to complete the application forms
implicates the rationality of the challenged regulation,-'not the Office’s
authority to promulgate it. Whether the categorical rule at issue here is
rational is itself a leave-worthy question. Although the Appellate
Division observed that other Office regulations contemplated case-by-
case evaluations of fee awards, the Office was empo;:vered' to modify its

own regulatory scheme based on its experience adjudicating

applications for fee awards. Because the Office accounts for the rare

20



cases where assistance is needed in completing the forms through the
victim assistance programs, it was rational to exclude -fees for this stage
of the process,

Contrary to the Appellaté Division’s reasoning, nothing in this
Court’s precedents suggests that categorical rules are per se irrational.
Although this Court has invalidated across-the-board reductions in
.reimbursement when there was no rational basis for them, see New

York Ass’n of Counties v. Axelrod, 78 N.Y.2d 158, 167-168 (1991), it has

- upheld categorical reimbursement limitations when they are supported

by the agéncy’s expertise and experience. See Matter of Sigety v.
Ingraham, 29 N.Y.2d 110, 114 (1971) (50% standard was rational based
on Commiséioner’s 'experiencé‘ that efficiently run nursing homes Will
have costs below that standard). |

Like the Commissioner in Matter of Sigety v. Ingraham, here the -
Office has, based on its expertise énd experience, “simply announced in
advéhc_e that certain . . . costs will be rejecte.d as unreasonable.”
29 N.Y.2d at 115; accord Matter of Old Republic Life Iné. Co. v. Wikler,
9 N.Y.2d 524, 531 (1961) (upholding Insurance Superintendent’s rate
standards that declared in advance .that certain rates are

unreasonable). Requiring the Office to review every fee application on a
21 |



case-by-case basis to determine whether the costs incurred at the

application stage were reasonable would needlessly sap the agency's

limited resources and create the risk of inconsistent decisions. At the

very least, further review by this Court on these issues of statewide

importance is warranted.

CONCLUSION

Leave to appeal should be granted.

Dated: Albany, New York
May 30, 2019

BARBARA D. UNDERWOOD
Solicitor General
JEFFREY W. LANG
Deputy Solicitor General
VICTOR PALADINO
OWEN DEMUTH
Assistant Solicitors General
of Counsel
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The Capitol
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Hon, Richard M. Platkin, A.J.S.C.

This combined CPLR article 78 procceding/declaratory judpiient action was bmuéhl hy
{our crime victims who filed claims with respondent New York State Office of Vietind Services
("OVE™) s well as. the law ﬁ_rm that represented them in connection wilh their claims.
Petitioners éhgllenge amended repulations adopted by OVS in January 2016 that limil awards of
attomeys’ fees incurred by crime victims in pursuing benefits under Article 22 of the Exceutive
Law. Petitioners also chatlenge OVS's administrative practice of imposing caps on awards for
essential personal property and autorneys' fees, OVS opposes the petition/complaint through an
lanswer and cross-moves for summary judgment dismiissing the petition/complaint in its entirety.
BACKGROUND
A, Statutory and Regulatory Background

Article 22 of the Executive Law ("Arficle 22*) was enacted by the Legislature to provide
compensation 16 innocent crime viclims “us 8 matter of grace” (Exceutive F.;uw § 620). OV&is
an office in the executive department established to administer this compénsation pragtam, fund
services for crime victims and advacate for the bencfit of erime victims {see id, § 622; Watson
AfE,93).

Crime vielims are permitted to ﬁlg aclaim with QVS for out-of-pnckel- losses, including
“the cnat of reasonuble attorneys® fevs for representation before [QVS] andfor before the
[Appellate [D]ivision upon judicial review not to exceed [§1,000]" (Executive Law § 626 {1]).
OVS Is responsible for promulgating rules goverting the determination of c!uinis, .nnd these rules
must ensure that ¢rime victims recéive notice of their fight 1o be represented by counsel and their
potential eligibility for an award of attorneys" fees (see id. § 627 [{] [=]). In addition, Article 22

charges OVS with the duty to “adopt, firomulgate, amend and rescind siitable . . . rules for the

2
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epproval of attorrieys™ fees Jor representation before {OVS) and/or bcfufc the [A]ppellate
[R]ivision upon judicial review ., , ., undru]es. for 1hie suthorization of :jualiﬁed Ppersons to ussist
claimants in the preparation of claims for presentation to fOVS]” (id. § 623 [3]).

Pﬁur to the adoption of the regulations challenged herein, the agency’s regalations
governiny representation of elgimants hy mrrmu.me}' provided, in pertinent part:

Parties have the right to be represented before [OVS), v nlf stages of
aclaim, by an attormiey-at-law duly Ucensed 1o practie in the State of
New York and/or before the Appellate Division upon judicial review
of [OVS's] final determination. [OVS] shall provide writen
notificafion to an applying claimant and/or victim of their right to
representation by counsel, ns well as their putential cligibility for an
award of attomey's fees pursuant o [Executive Law 626 § (1)]

+ L 8 [

- Reasonzble attorney's fees must be approved by JOVS) which fmay
require a writlen statément of'services rendercd, Wheneveran aword
is made lo a claimant who Is represented by an attomey, [OVS] shall
gpprove a reasonable fee commensurate with the services rendered,
upto $1,000. Feesmay be disallowed incases when [OVS] finds that
aclaim was submitted without legal or factual basis and/or the claim
or action is without merit and frivalous

{9 NYCRR former 523.3 [a). {c] {emphasis added]),

Effective January 13, 2016, OVS amended § NYCRR 525.9 (1) to pravide that “only
thuse fattormeys'} fees incurréd by a claimant duringr{1) the adminisirative roview for
reconsideration of [initial agency| decision . . . and/or (2) the judicizl review of the fina] decision
of JOVS] . . . may be consitdered. for reimbursement by {OVS]” (see afso 9 NYCRR 525.3 {h)).
The amended regulations further provide that such on award of attormeys® fees “muy bé approved
by [OVS]"' upon *successful” administrative or judicial review (9 NYCRR 525.9 [¢] [emphasis

added]).
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The stated purpose of the regulatary amendments was o better refiect the Legislature’s
intent in authorizing on award of sttorneys’ fees to crime victims:

By enatting . . . Executive Law [§] 626 (1}, the Legislature sought to
ensure that [OVS] could reimburse out-of-pocket losses including the
cost of reasanable avtomeys’ fees for representation before [OVS]
-and/or hefore the [A]ppeliate {D]ivislon upon judicial review of o
final determnination of (OVS]. The current regulations surrounding
this provision, however, far cxceed the scope of the law, Under
curvent regulations, one could assen that attorneys® fees Include any
assistance during the courge of a claim ~ from assisting victims and/or
claimants in completing and submitting the OVS claim applications
themselves, to making phone calls to check on the status of a claim
on a claimant’s bebalf. Reading the plain langvage of the law, these
are not reasdnable expenses and not whal the'Lepislature ntended.

Additionally, the OV funds 228 local Vietim Assistance Programs
(VAPs) acrass New York State, distributing in excess of $35 million
o these programs to ussist and advocato on ... . behalfof victims and
tlaimants, Among the requiring duties of these VAPs, they e to
assist victims and/or ¢laimants in completing and submitling OVS
applications and assist claimants through the claim process with
jovs]
(Verified Pet. & Compl., Ex. 18; sée Watson AfL, T 7-8).
Article 22 also provides reimbursement fora érime vietim's ioss af essential personal
properry {“EPP™), which is défined as' “articles of personal property necessary and essential to the
| health, welfare or safety of the vietim™ (Executive Law § 621 [8]). Awatds for EPP losses “'shall
+ be limitéd to [$500]. except that all( vash losses uf [EPP) shall he limited to [$100]" (14, § 631
i i
9. '

OVS, through its general counsel, maintains that it has been the agency’s “longstanding -

practice . . . to place™ what it describes as “reasonable caps on iidividual items of EPP when
mulliplc fterns ace requested for reimbursement,” & practice that is said to “allow[] a claimant to

replace multiple EPP items that are necessary and éssentlol” within ihe $500 aggregnte cap
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(Watson AfY., % 17). OVS also has determined “fhat it is unceasonable 16 think (hat 2 person
would incur attorey fees in an amount preater than the vatue of that which is reecovered™ (idl., §

25). For this reason, the agency has adopred a policy of capying attorneys’ fee awards at an

- amount cqual to the claimants® EPP recovery,

8. Factua! ond Proéedural Backaround

 Pefitioners Wenceslaa Juares, Serafin Rodriquez,’ Michelle Soriane and Daniel Velez are
crime victims who applied for awards with OVS or its predecessor, the Crime Victims Board
(*Board™).? Petitioner Gordon, Jackson & Simon, Esqs. {“the Gordon finm”™) represenied each of
the individual petitioners. -

Juarez filed a claim with the Board on March 25. 2010. On July 19, 2016, OVS received
Suurez’s nf:quest'lo reopcn his claim for cousideration of EPP, The items listed on his EPP
Verification Form: fotaled $651, most of which consisted of clathing-and also included n watch.
In an amended QEcision dated August 12, 2016, OVS reimbursed Juarez $315 for his EPP losses.
In so doing, OVS applied per-item caps to individual items of EPP. OVS subsequently recei.ved
B smtémér;r of itemized attorneys® fees from the Gordon firm in the amount of $937. Tn an
amended decision dated September 8, 2016, OVS reimbursed Juarey, via payment 1a the Gordon
firm, an additionnl $315 for counsel fees.

Rodriquez ﬁléd his claim with the Board on. November 7, 2001. In a decision dated July
26, 2002, prior to his representation by the Gordon fiem, the Board awarded Rodtiquez $295 for
EPPitems. On July 19, 2‘016. OVS received Rodriquea’s request tc;_reup_cn his claim for

consideration of EPP. The items listed on his EPP Verification Form, mainly clothing and a

! This petitioncs's fast name is spelled as “Radrigues™ in his certuin of the papers,
: DVS succeeded the Board in June 2010 {see L 2000, ch 56, pt A-1, § 7, eff. June 22, 2010),
s .
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warch, totaled 51,380, In an amended decision dated October 27, 2016, OVS reimbursed
Rodriquez an 2ddition::i.$205 for EPP losses. OVS als§ received a statement ol itemized

attoneys’ fees from the Gardon firm in the amount of $1,437 and, in the same decision, eiwérdcd
_. Rodriquez the sum of $205 in counsel fees, |

S_driano filed her claim with OVS on June 17, 2016 with the assistance of the Gc;rdon -
firm and listed EPP Josses wtaling 5625, which included clothing worth $125 and a dining set
valued at $500. In a decision dated June 29, iOIG. QVS provided full reimbursenent for the
clothing, but denied réimbursement for the dining ser beesuse that !osé was rtot reported to the
police. Soriand's application was reviewed under the amended girovisions of 9_N‘:’GRR parl 525,
and OVS therefore refused to award her claimed attomeys” fees of $1,250.

Velez filed his claim with OVS nn'Ma.rch 28,2016, He initially listed EPP items an his
upplicgtion &5 “cash/touth,” totaling $7,000. ‘The items listed on his EPP Verification Form
totaled $495, and in a decision dated Cetober 18,2016, OVS awardﬁd Velez $365, which
veflected the imposition of per-item caps on his claimed EPP losses. As with Sorfano's
upplication, Veler was not awarded attorneys® fees.

On Decsrober 22, 2016, p&li!ioners dommenced his hybrid CPLR article 78

- pmccedihg/déclamwryjudgmem actjon chajlenging: (1) the amended regutations that limit the
availabifity of attomeys® fees; (2) the denial of Sotinna and Velez's apblications for counsel fees:
(3} the capping of non-cash EPP awards on a per-item basis; and (4) the capping ol Juarez and
Redriquez’s counsel fees awards at an ameiunt equal to their EPP awards. The individual
petitioners also asserted a elait based on 42 USC § 1983, alleging that OVS unconstitutionally

interfered with their right 10 coungel,

6
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By Decision & Order dated June 2, 2017, this Courl partially giranted respondents” pre-
answer motion (o disn'liss the petition io the extent of: (1) detérmining that Juarez and Rodriquez
lacked standing 0 ;:hallenge the amended regulations goveming awands of attomeys® fees, and
Rodriquez and Soriano lacked standing to chatlenge OVS's impasition of 2 per-item cap on
individual flems of EPP; (2) dismissing the Gordon tinm us a petitioner for lack of standinp: and

{3) dismissing the claims alleging interference with the individual petitioners' right to connse) foe

fatlure to state a canse of uttion.

ANALYSIN

In considering prititioners® claims, the Coust is mindful that Aniicle 22 “constitutes o

- limited departure from the.common law and should be striclly construed” (Multer of Gryziec v

Zweihel, 74 AD2d 9, 14 [4th Dept 1980, Hancock. Ir;, J.]); see' Matter of Rigond v Crime Fictimy
Compensation Bd., 94 AD2d 602, 603 [Ist i)epl 1983])). “There is no legal }ighl 1o be awnrded

the nid but rather, it is granted explicitly ‘as a matter of grace’™ (Matrer of Rigand, 94 AD2d at

603, quoting Executive Law § 620; sec Matter of Starkmuan v Fischetli, 252 AD2d 845, 847 [3d

Dept 1998), Iy denied 92 NY2d §15 [1998]; Matier of Meditrust Fin. Servs. Corp. v New York
Crinte Vietims Bd., 226 AD2d 881, 882-883 [3d Dept 1996]).
Al Regulations_himiling Awards of Attoriicys’ Fees

Petitioners asser! that the amended regulations, which formed the basis of the denial of

" Rodriquez and Soriano’s claims for alorneys’ feos, must he annulled beeause they are in conflict

with Article 2Z. In particular, petitioners allege that the amended regulations conflict with
Exccutive Law § 626 (1), which states that “[o]ut-of-pocket foss. .. shall .. . include. . . the
cost of reasonable attomeys® fees for representation before [OVS] andfor before the [Alppellate

[Dlivision upon judicial review not to exceed [$1.000]" (cmphasis added).
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The first cause of action alleges that, because the amended regulations limit awards to
altorneys’ fe.es incurred in the successful representation of ¢Jaimamts on applications for
administrative recansideralion or judicial rcviéw and make such awards discretionary in nature,
ihe‘ rules are contrary to the plain language and Jegislative intent of Anticle 22, The second cause
of action alieges that the denial of Soriano and Velez's applications for reimbur'scmc_nt of
attorneys’ fees p.umuam ta the ne\\; regulations is arbiteary, capricious and ulfra virey, QVS
mé;{{mds that the smendments to 9 NYCRR 525.3 and 525.9 constitute an appropriate gxercise of
the agency’s express authurft)' under Article 22 to adopt rules govemning the approval of
rcasouuhle attomeys' fees for representatinn before QVS.

* The standard of judicial review of an administrative regulation is Umited 10 assessing
whether the regulation has g rational basis and is not unreasonutile, arbitrary or calpricious"r |

{Matter of Comvolation Nursing Honee v.Commissioner of N.Y. State Dept. uf Flealth, 85 NY2d

'326, 331 (19953]). “Aun administrative agency’s exercise afits rule-making powers is accorded a

high degree of judicial deference, especially when the agency acts in the area of its particolar
expcglisé." and “the party seéking to nullify such a rcgplalion has the heavy 'burden of showing
that the regulation is unreasonable and unsupported by any :_:vide;me" (id.; see Mater of West Vil.
Comm. v Zagata, 242 AD2d 91, 96 {3d Dept 1998]). “To meet this *limiting’ standurd,
petitioners must show that the [subject regularions) are *so lacking in réason’ that they are
‘essentially arbitrary”™™ (Matter of Aveveds v New }’ark.s‘mré Dept. of Motor Vehs., 28 NY3d 202,
226-227 12017), quoting Kupperamith v Dowling, 93 NY.'ld 00, 96 11999)). |
QVS “possesses the powers exprassly conferred by [Astiele 22, as well as those requ;red
by necessury implication” (Greater N.Y. Taxi dssn. v New Yok City Taxi & Limousine Commn.,

25 NY3d 600, 508 [2015], quoting Marter of City of New York v State of N. Y. Commy. on Cable
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Tel, 47 NY2d 89, 92 f19791). “Ta that end, an agency is permilted 1o adopt regulations thal go

~ beyond the text of its tnaﬁli ng legislation, so long as those regulations arc consistent with the
statutory language and underiying purposc™ (Matfer of Acevede, 29-NY3d at 221, citing Matjer
uf General Elec. Capital (_.‘orp. v.New York State Div. of Tax Appeals, Tax Appeals Trib,, 2 _

- NY3d 249, 254 {2004}). An egency may not, hawever, adopt ruh':s that ar¢ contrary to the clear
language of the statute or its underlying purpose (ser Kuhal Brel Emuniin & Talmud Torah Bnei
Simon Israal v mer af Fallsburg, 78 N\’Zd 194, 204 [1991]; Matter of Regan v Crinte Victims

' Cumpenmrfon Bd,, 57 NY2d 190, 195-196 [1982)).

" In udopting Article 22, the Lepislature authorized OVS to compensute erime victims for:

their out-of-pocket lasses, but only for those Josses “reasonably incurted” as a result of the erime,

including “the cost of reasonable attoreys® fees for repr;mentaﬂcn before [O_VSI and/or before
the [Ajppcllate {D]ivision” (Execwive Law § 626 [1]). Further, in uddition to the cus;cmafy
authority of an administrative agency “[t]o =dopt . . . suitablé rules and regulations to carry oul
the provisions and purposes of fthe laws it is charped with administering),” the .Legislature
expressly granted OVS the autharity to muke “rules for the approval uf-mturﬁeys‘ fees for
representation batore {OVS] and/ar bzfoce the [Alppellate [Djivision” (id § 623 [3]). The Court
is satisfied thét OVS’s brand 'authorhy toadopt rules governing the approval of atiomeys’ fees
for representation before the agency, topether with the ngenéy’s duty to award only reasonable
reimbursement to erime viciims, provides u sufficiern statwtory preditate for excluding attorneys”
fees incurred in the preparation and submission of claims as, in the judgment and discretion of

. QVS, “not reasenable expenses™ (Verified Pet. & Compl, Ex. 18).

Moreover. the same subdivision that directs OVS to adopt “rules for the approval of

mlomeys fees for representation before the office and/or before the {A]ppellate [D]Wtsmn upon
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judicial review” also requires the agency to adopt *ralés for the authorization of qualificd persons
1o assist elaimants in the preparation of claims for presentation to the ofﬁcc" {Exezcutive Law §
623 [3)). T_‘hus, the statutory scheme itsélfrccagnizes a distinction belween “representation
hefore the office” and “assisi{ing] claimants in the preparation-of claims,” thereby tending
suppart 1o the agency’s decision to exclude the latter when reimbursing the former.

Based on the l‘oregbing. (ke Court is unpersunded by petitioners' contention tht the
provisions bt‘ the mnendcd_regula:iOtls limiting compensable attorneys’ fees 1o those incurred on
applications for administrative review and judicial review are contrary to the clca_r iangntﬁge of
Atlicle 22 or its purpnse (gf- Matier of Rogan, 57 NY2d 2t 195-196). Thus, petitioners have
failed to establish that OVS exceeded the scope of iis :ule-'making autharity by limiting
mimb_ursément for altorneys’ fees to those incurred by the claimant duying admiinistrative and/or
indicial review.

* 'Nor have pefitioners established that the amended repulations nfe acbitrary or irational
insofir ag they exclude from reimbursement atlomeys’ fees incuired in the preparation and
submission of claims ‘;as ndtteasonable expenses.™ Inadopiing the amended regulations, OVS
specifically cited its funding of 228 Incal Victim Assistance Progrnms {(“VAPs™) across New
York State, by which more than $35 million is distributéd to assist crime victims in, among other
things, completing and submitting OVS applications and navigating through lh.e ageney’s claim
process (Verified Pet. & Compl., Ex, 18). Thus, as the cxecutive agency charged with
administering Article 22, OVS reasanably could determine that §t was an'unnecessmy.use of the
limited State funds available for the compensation of crime victims to -pru_vide: reimbursenient to
private attomeys for p::oviding csscmiail;y the same $ervicés made available tnlcluimants at no

cost through the State-funded YAPs.
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Having concluded that petitioners have failed (o demtonstrate any infirmity in the
pruvi.sin.ns of the amended regulations timiting reimbursement of annme;;r's fees 1o those .
incurred on applications for adminisirative review and judicial review, the seeond eause of
action, alleging the improper denial of Son'ano end Vélez's applications for reimbursement of
anﬁmcys‘ i‘ecs must be dismissed. anher, as ﬂoné of the petiti(;m:rs was affecied by provisions
'in the amended regulations that liit reimbursement of sttomeys® fees 1o succcssfn_l_l applications
for administrative or judicial review or that may permit the agency to deny an award of attoreys’
fees even on such successful epplications, the Court concludes that petitioners lack standing 1o
assett the remaming challenges to the amended regulations (see Matier af Acevedo, 20 NY3d at
218 [“euch petitioner has standing only to challenge those aspects of the (r)egulations that ere
triggered by his ar her application™]). |
!i. Administrative Caps on Awards

Petitioners also challcnge OVS's admitted longstanding practices of imposing pcrvitc-m
caps on EPP awards and capping attorneys® fees at the amounts awarded for EPP losses.
Petitionets argue that the Ehallcnged practices conflict with the plain text of Executive 1,aw § 631
{9). which caps the entire EPP award at ssdo end cash losses 2t $100, and Exceulive Law § 626

(1), which €aps.an award of attomeys’ fees at $1,000, respectively. Petitioners also argue that the

agency's practices constitute niles undes the State Administrative Procedure Act ("SAPA") and,

as such, must b promuglated in accordance with the SAPA process in otder to be given effect.

OV responds that the challenged practices do not conflict with the governing statutes, and

petitioners have failed to show that the practices are anything other than interpreintions ntf

preexisting statutes and rules.

N
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1 Ultra Vires

As en initial matter, the Court rejects petitioners’ contention that the agency’s imposi ti‘cm
of per-item caps on EPP is inconsistent with Exccutive Law § 631 (9), which imposes an
aggregate ¢ap of'$500 on EPP award and a $100 cap on cash awards, There i$ nothing in the
cited statute or elsewhere in Article 22 that expressty prohibits OVS from imposing a per-item
¢ap on non-cash items of EPP, and the Conr does not belicve that the Legislature™s
estaﬁlishmenl of an overall ¢ap on'TPP awards ot & cap on casti losses was Intenided to preclude
the agency Frnm'excmising its broad regulatory discretion to adopt caps for pasticular categories
of EPP. Moreover, E&ecuﬁve Laiv § 631 (9) does not require OVS to award the full $500
available for EPP or prohibit it from reimbursing claimants for losses on 4 basis other than

replacenient cost. 1 faci, in defining BPP as items of persona) properly that arc “necessary and

.exsential to the health, welfare or safety of the victim™ (Executive Law § 621 [8]), the Légis!amre

plainly contemiplated the éxercise of judgment and discretion by the execmive branch agency.
And there cértainly is Hothing arbitrary, jirational or unreasonable about capping

reimbursement for such itéms at reasonable levels, consisient with thie Lepislature's purpose in
reimbursing crime victims for the loss of personal property that is nécessary and essential to their
Yealth, welfare or safety.} Purther, as articilated by agency's counsel, ihe imposttion of per-item
caps reduces the burdens on crime vicﬁms by climinating any requirement that they submit
purchase receipts and By allowing their clalms to be determined in en expedited (ashion,

" The Court reaches a different conclusion, however, with respect to OVS's practice of

capping awards of counsel fees at an amount equal to the elaimant’s EPP recovery. Executive

3 Far example, items of clothing may weil constinte essentiat personal propery, bur the apency
reasanably could determine that a claimant who Joses a $500 pair of pants does not require $500
replacement pants in order to-meat his or her “necessary and éssential™ needs (see Watsan AT, § 16)

12

RA 014

A14



Law § 626 (1) cxpressly estublishes on overall cap ol §1,000 on such awards, and 9 NYCRR

.525.9 (d) sets forth a list of six, non-exclusive factors that shall be considered by OVS “in

detctmifxiug the rcasonableness of a fee [request],” nf which only one looks to “the amount
Involved and the results obiained” (7, [d] {3)). OVS has failed to articulate any coherent basis
for reconeiling thechallenged policy with the terms of the goventing statute and the regulations
previously adopted by the agency. Nor has OVS established a ratianal basis for its determination
that “it is unreasonable to think that a person would incur altomey fees in an amount greater than
the value of which is recbvered" (Watson'AfY., § 25); While parties 10 administrative
proceedings and litigation rarely set dut a priorf to incur counsel fees in an amount grester than

their expected recovery, OVS's determinalion'ignures the fact u claimant’s ultimate recovery is

_ imknown unil the ageney or court repiders its finat determination.’

Accordingly, the Court voncludes that OVS*s practice ol capping uttomeys” fee awards at

the {evel of EPP awards is nltra vires® As a result, petitioners are entitled to judgment on their

Tourth cause of action, and OVS'’s determination to cap the attomeys® fees awarded to Juarez and

Rodriquez at the level of their EPP losses must be annulled and remitied to the agencey for

redetermination.
s ‘SAPA

Petilivners fusther contend that OVS s imposition of per-item caps on EPP conslitutes a
rule for purposes of SAPA’s requirements of public notice and comment {see SAPA § 102 [2] [a]

[1}; see alsa NY Const, art IV, § 8). ‘A rule i¢ defined a8 “the whole or part of each apgency

% This is particularly 5o with respect to EPP awards, since it appears that the agency’s award
conistinites the claimant®s first notice of the per-item caps imposcd by the sgency.

* In view of this conclusion, the Court need nat consider petitioners’ remaining chaflenges to this
peactice.
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s[atmﬁem, regulatinn or.code of general applicabitity tﬁat imp.lcm'enl's or appiies law, o
prescribes a fee charged by or paid 1o an agency or the procedure or practice rctguircnienm of any
agency” (SAPA § 102 2] [a] [1]). Excluded from this definition are “forms and instructions,
interpretive statements and statements of general policy which in themselves have no legal effect
but are merely expla;nétory" (id. §.302 [2] fb] [iv]). Although *“there is no elear bright line
between a ‘rule’ or “regulation’ and an interpretative policy™ (Cubas v Martinez, 8 NYSd 611,
621 12007)), “fb]lanket requirements and fixed ﬁtandards th:ln are to be penerally appiied in the
Tuture, regardless of individual cirghn;slances. are rules subjcg:t to the [SAPA)'s rﬁle;-making
procedures™ (Aawer of Homesizad Funding Corp. v State of N.Y. Banking Dept., 95 AD3d 1410,
1412 {38 Dept 2012]; see Matter .nf SLS Residential, Inc. v New York State Off. of Mental Health,
67 ATX3d 813, 816 | 2d Dept 20091, /v denfedt 14 NY3d 713 {2010]).

Applying these principles, the Court concludes that the éﬂallenged agency practice of
imposing per-item caps on EPP constitutes a rule within the meaning of SAPA. By OVS's nwﬁ
admission. the caps en individual items of EPP are “rigid, numerical policies] invariably applied
across-the-board 10 all claitmants without repard to individualized ¢ircumstances or mitigating

factors™ (Matter of, Scfrimr{ﬁgum ¥ Hartnett, 83 NY2d 296, 301-302 [1994]; see Maitter of
. Kakrmann v Crime Vietims Bd, .' 14 Misc 3d 545, 549-550 [Sup Cr, Albany County 2006]), and
the chatlenged practice has not been shown (o be of the type lhaf “vesifs agency personnél] with
slgnificant discretion, and allow([s] for Hexibility in the impuéition of [the caps],”
notwithstanding the "sp'cr:if[ic_:j ntimerical formutas™ relied upon by OVS (Mutter of New York
City Tr. Auih. v New York State Dept. &f Labor, 88 N de. 225,229-230 [1996]).

Lurther, the challenged practice directly dictates the substantive outcome arrived at by the

ugency. thereby distinguishing this case from Cubay, where the policy at issue merely established
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& “procedure for the agency to follow iﬁ deciding whn meetsa predetermined test” (8 NY3d at
621). Noris this a case like Matler of Cavetti v Proud (139 AD3d 1054 [2d Dept 2016], /v
denied 28 N'Y3d 912 [2017}), wherein the administrative agency’s implementaticn.of cerlain
standardized allowances for purposes of calevlating social sérvices benefits was made pursuant
to & comprehensive regulatory scheme that contemplated the agency’s establishment of such
allowances and periodic adjustments thereto (see id, at 1057-1058: see also Matter of |
Organization 1o Assure Servs, for Exceptional .Vra;ﬁanrs v Ambach, 56 NY2d 518, 521 [1982]
[annual tuition rates); Matter oj Eden Park Health Servs. v Axelrod, 114 AD2d 721, 722-723 [3d
Dcpt 1985] [annual Medicaid reimbursement rates]). Hlere, in contrast, there is no siatulory or
regulatory predicate for OVS to impose pet-item caps on EPP or to periodically establish and
revise & schedule of maximum allowable amounts for particular classes of items.

In response 10 petitionsrs’ prima fucle showing that the ngency is applying a fixed
standazd to EPP tlaimants without repard to individual circumstances, QVS argucs that it merely
is interpretin_g proexisting statues and rules. In particular, OVS asserts that it has “interpreled the
stannorily imposed caps on EPP in such a manner tha_t # claimant can re;.:!ace multiple f-:PP tems
that are neccssary and essential without the restriction of the $500 cap” (Respondents’ Brief, p.
20; see Watson Aff.; ¥ 17). However, there is no statutory ot regulatory predicate Ior the
imposition of a per-item cap on EPP awards, and OVS's practlee of determining EPP claims by
reference to a schedule of per-item caps goes well beyond merely interpreting or explaining the
gﬁncral.policies ot rules of the agency (¢ff Marrer of Stewarf v NYC Tr. Auth., 115 AD3d 1046,
1047 [3d Dept 2014); Matrer of Board of Educ. of the Kiryas Joel Vil. Union Free Sch. Dist. v

State of New York, 110 AD3d 1231, 1233-1234 {3d Dept 2014), v denied 22 NY3d 861 [2014]).
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Based un the foregoing, the Court cancludes that OVS's practice of capping individual
EPP losses at specific, predetermined amounts constitutes a yule for SAPA purﬁoses, rendering
such policy invalid as not having been properly promuigated {see Matrer of Schwartfignre, 83
NY2d ot 302; ¢f. Matter of Entergy Nuclear Indicnt Point 2, LLC v New Yark State Dept. of Stare,
130 AD3d 1190, 1195 {3d Dept 2015}). Accordingly, OVS’s determination to impase per-item
EPP caps on Juarezand Velez must be annulled (see Matter of Kahrmann, 14 Misc 3d o 550).

Finally, the petition/complaint seeks permanent injunctive and mandamﬁs relief. Such
remedies are not availatile where, as here, petitioners bave an adequate vemedy at Jaw (see Kane '
v Walsh, 205 NY 198, 206 [1946]; Dyno v Rose, 260 AD2d 694, 699 |3d Dept 1999); Grogan v
Saint Bonaverture Univ.; 91 AD2d 855, 855 [4th Dept 1982}; off Forest Close Assn., Inc. v
Richar.d.v; 45 AD3d 527, 529 [2d Dept 2007}).
CONCLUSION

Based on the foregoing, itis .

ADJUDGED that the petition is grantéd to the extent of declaring invalid respondeams®
praciices of (i) determining EPP claims by reference to a schedule of per-item caps and (i)
capping sttomeys’ fees amdums equal to EPP awards, in eccordance with the foregoing, and the
petition is denied in all other respects; and it is further

ADJUDGED and DECLARED that the January 13, 2016 amendments td 9 NYCRR
525.3 and 525.9, insofar as applicable herein, constitie an approp;-iatc and [lawful cxercise off
OVS's authority under Article 22 of the Bxecutive Law o adopt rules golverning the approval of
reasonable attorneys® Fees for rep_reéenlatinn before the ageney; -and it is further

- ORDERED that respondents’ motion for summary judgment dismissing the petition is

granted in part and denied in part, in accordance with the foregoing; and finally it is

16

RA 018

A18



ORDERED tht the mater is remitted 1o tespondent New York State Office of Victim
services for further proceedings in accordance with this decision,

This Decisioﬁ, Order & Judpmens is heing transmitted to the covnse! for
petitioners/plaintifls: all other papers are heing transmitted 1o the Albaﬁy Coumty Cleek for filing,
The signing of this Decision, Order & Judgment shall not constitute catry or filing under CPLR
2220. Counsel are not relieved from the applicable provisians of that section respecting, filing.
entry and notice of entry, |

Dated: Albany, New York

December 14, 2017
%%
RICHARD M, PLATKIN
AJSLC.
Papers Counsideted:

1. Notice of Petition, dated December 22, 2016; Verified Patition atwd Complaint, dated December
22, 2016, with artached exhibits; Alfidavit of Bryan Gordon, swom to December 21, 2016,
with attached exhibits; Memorandum of Law In Support of Petitioners’ /Plaiatiffs* Verified
Petition end Complaint, dated December 22, 2016;

EQ

Notice of Cross-Mation, dated July 10, 2017; Answer, dated July 5, 2017, with attached
exhibits: Affidavit of John Watson, sworn to Jtﬂ} 5,2017; Affirmation of Denise P. Buckley,
Esg., dated July 10, 2017; Memorandurm of Law in Support of Respondents-Defendants
Answer and Cross Motion Secking to Dismiss the Verified Petition and Complaint, dated July
10, 2017;

3. Memorandum of Latw in Opposition to Respondents. Dcfmdanls Motion for Summary
Judpment and i Further Suppont of Petitioners-Plaintiffs” Verified Petition and Complamt,
dated July 24, 2017, and

4, Memorandum of Law in Reply to Pefitioners-Plaintiffs* Opposifion to Respondents-
Defendants’ Answer and Cross Mation for Summary Judgment,
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George F. Ca;:pmello

Enel.
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' State of New York

Supreme Court, Appellate Division
Third Judiciaf Department
Decided and Entefed: January 81, 2019 i 526699

In the Matter of WENCESLAO
JUAREZ et al.,
) Appellants, : .
v OPINION AND ORDER

NEW YORK STATE OFFICE OF
VICTIM SERVICES et al.,
" Respondents.

Calendar Date: Decembeﬁ 13,. 2018

Before: @arry, P.J., Egan Jr., Devine; Aarohs and Pritzker, JJ,

+

- Boies Schiller Flexner LLP, Albany (Mark S1nger of
counsel), for appellants.

Letitia James, Attorney General, Albany (Owen Demuth of
counsel) for respondents.

Garry P.Jd:

Appeal from & judgment of the Supreme Court (Platkin, dJ.),
entered December 20, 2017 in Albany County, which, in a combined
proceeding pursuant to CPLR article 78 and action for . :
declaratory judgment, among other things, partially granted
respondents' motion for summary judgment dismissing the
petition/complaint.

Petitioners Wenceslao Juarez,.Serafin Rodriqueg, Michelle
Soriano and Daniel Velez are crime victims who were represented
by petitioner Gordon, Jackson & Simon, Esqs, (hereinafter -the
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law firm) in applications to respondent Office of Victim
Services (hereinafter OVS) for compensation awards pursuant to
Executive Law article -22. Specifically, in May 2016, the law
firm represented Soriano in a claim for losses of emergency
personal property (hereinafter EPP). OVS made an EPP award and
denied Sorisno's request for counsel fees. Soriano applied for
reconsideration of the counsel fee denial, and OVS affirmed its
prlor decision.’ In March 2016, the 1aw_f1rm represented Velez
in a claim for EPP losses. OVB made an EPP award, but declined.
to award counsel fees. The law firm also represented Juarez and
Rodriquez in claims for EPP losses and counsel fees.

In December 2016, the individual petitioners and the law
firm commenced this hybrid action and proceeding to challenge
amended regulations adopted by OVS in January 2016. In
pertlnent part, these regulations 1limit awards of counsel fees
to those incurred in the representation of clients in
applications for administrative reconsideration or judicial
review (see 9 NYCRR 6525.9 [a], [c]).® Respondents filed & pre-
answer motion to dismiss the petltlonlcomplalnt In June 2017,
Supreme Court granted the motion in part, finding, as pertlnent
here, that the law firm lacked standing as it was not a crime
victim within the scope of protection of Executive Law article
22.. The court further found that Soriano and Velez had standing
to challenge the amended counsel fee regulations, but that
Juarez and Rodriquez did not, as their applications were not
determined pursuant to the ameridments. The court dismissed
claims in the petition/complaint to that extent. No sppeal was
taken from these determinations.

Thereafter, respondents filed &n answer and moved for
summary judgment dismissing the petition/complaint in its

! Soriano did not make a separate appl1cat10n for counsel
fees incurred in applying for reconsideration.

_? The petition/complaint also challenged administrative
practices by which 0VS 1mposed per item caps on EPP awards and
capped counsel fee awards in the same amount as EPP awards. In
December 2017, Supreme Court found that these practices were
invalid and granted the petition/complaint to that extent.
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entlrety In December 2017, Supreme Court partially granted
respondents' motion. As relevant here, the court found that OVS
did not exceed the scope of its rule-making authority by
limiting counsel fee awards to those incurred durlng requests
for administrative reconsideration and judicial review, that it
was not arbitrary or irrational to exclude reimbursement for
‘counsel fees incurred in the initial preparation of claims and
that no petitioner had standing to ¢hallenge certain other
provisions in the amended regulations. The court issued a
judgment declaring that, to the extent of these determinations,
the amended counsel fee regulations were an appropriate and
lawful exercise of OVS's statutory authorxty, and granted

summary judgment dismissing the claims in the petition/complaint -

that challenged the denial of counsel fees pursuant to the
amended regulations. Petitioners appeal,

) The Leglslature 8 purpose in enacting Executlve Law
article 22 was to recognize and address the need to provide
crime victims with financial assistance "as a matter of grace"
{Executive Law § 620). The legislation empowers OVS to award
compensation to victims for "[o}ut-of-pocket loss,” which is
defined to mean "unreimbursed and unreimbursable expenses or
indebtedness reasonably incurred for medical care or other
| services necessary as a result of the injury upon which [a
-victim's] claim is based," including "the cost of reasonable
attorneys' fees for representation before [OVS] and/or before
the. [Alppellate [D]ivision upon judicial review not to exceed
- {$1,000]" (Executlve Law § 626 [1]; see Executive Law § 629
[1])

Executive Law § 623 (3) authorizes OV8 to adopt
regulations for the approval of counsel fee requesis. Pursuant
to that. author1ty, OVS adopted regulations that formerly
provided that crime victims making claims for compensation had
the right to be represented by counsel "at all stages of a
claim" (9 NYCRR 525.9 former [a]). The regulations previously
further provided that "[wlhenever an award is made to a claimant
who is represented by an attorney, [OVS] ghall approve a
reasonable fee commensurate with the services rendered, up to
$1,000" (9 NYCRR 525.9 former ([e¢] [emphasis added]; see
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Executive Law § 626 [11). The January 2016 amendments
challenged here no longer provide that victims have a right to
representation by counsel, stating instead that “victim{s] m may
choogse to be represented . . . at any stage of a claim" (O NYCRR
526.9 [al [empha51s added]) They further provide that awards
for counsel fees "may be considered” only for fees incurred in
successful administrative reconsideration reviews and judicial
review (9 NYCRR 525.9 [al; see 9 NYCRR 525.8 [h]; 525.9 [cl).
The amendments eliminated the requirement that reasonable
' counsel fees "shall® be paid when an award is -made to a claimant
- represented by counsel, as well as a provision that had
previously allowed OVS to disallow counsel fee claims upon its
determination "that a claim was submitted without legal or
factual basis and/or the claim or amction is without merit and
frivolous" (9 NYCRR 526.9 former [c]). The new regulation
instead provides that "[0VS] may approve a reasonable fee
commensurate with the services rendered, up to $1,000" (9 NYCRR
525.9 [c] [emphasis added]; see 9 NYCRR &§25.9 [a])

In a regulatory 1mpact statement, OVS aaaerted that it
made the amendments because the former regulations "far
. exceed[ed] the scope of [Executive lLaw § 626 -(1)]," permitting
claimants to "assert that attormeys' fees include any assistance
during the course of & claim — from assisting victims and/oxr,
c¢laimants in completing and submitting the OVS claim
applications themselves, to making phone calls to .check on the
status of a ¢laim on a claimant's behalf. Reading the plain
language of the law, these are not reasonable expenses and not
what the Legislature intended.” OVS also noted that it
distributes more than $35 million to fund 228 Vietim Assistance
Programs (hereinafter VAPs) located throughout the state for the
purpose of providing. asslstance to crime victims in making
claims for compensation.

Turning first to Supreme Cburt‘s determination that OVS

did not exceed its statutory authority, an administrative agency -

possesses "those powers expressly conferred by its aqthorizing
statute, as well as those required by necessary implication"
of New York v State of N.Y, Co on Cable

at of Ci
Tel., 47 Ny2d 89, 92 [1979]; accord Matter of Acevedo v New York.
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State Dept, of Motor Vbhs 29 NY3d 202, 221 [2017]) Where, as

here, the Legizlature has dlrected an agency to enact
regulatlons that further the statutory scheme, *[the] agency can
adopt regulations that go beyond the text of that legislationm,

‘provided they are not.inconsistent with the statutory language

or its underlying purposes" (Matter of General Elec. Capital
v New York State Div, n Tax A 8, Tax Appeals Tri 2
NY3d 249, 264 [2004]; accord Mgtter of County: of. Weagchegtgx

Board of Trustees of State Univ., of N.Y., 82 ADSd 653, 655
{2006], mod 9 NY3d 833 [2007]). V¥e need not defer to OVS's

statutory interpretation, as the question whether the amendments
in the counsel fee regulations are consistent with the language
and purposes of Executive Law article 22 is "one of pure

- statutory reading and analysis, dependent only on accurate

apprehension of legislative intent" (Kurcsics v Merchants Mut.
Ins. Co., 49 NY2d 481, 459 [1980]; sce Matter of Till v Apex
Rehab;lltatlon, 144 AD3d 1281, 1234 [2016] lv_denied 29 NY3d
809 [2017]).

'Executive Law § 626 (1) requires OVS to reimburse crime

. victims for out-of-pocket loss, which "ghall . . . include ., . ,
the cost of reagonable .attorneys' fees for representatlon before .

[0VS] and/or before the [A]ppellate [D]ivision upon judicial
review” (empha51s added).. Our primary purpose in interpreting
this provision “is to discern the will of the Leglslature and

. as the clearest indicator of legislative intent is the statutory

text, the starting point in any case of interpretation must .

.always be the language itself, giving effect to the plain

meaning thereof" (Matter of Lawrence Teachers' Assn,, NYSUT,

AFT, NEA, AFL-CIOQ v New York State Pub., Empl. Relations Bd., 152

Ab3d 171, 178 [2017] [internal quotation marks, brackets and
citation omitted), lv denied 30 NY3d 9204 [2017}). Applying -
these principles, we find no authorization in the statute's
plain language for OVS to conclude that counsel fees are never
*reasonable" during the early stages. of a claim and, thus, to
categorically exclude awards of coimsel fees far such
representation in every instance. Neither this statutory
language nor the similar language of Executive Law § 623 (8) —

that authorizes OVS to promulgate regulatione for the approval

of counsel fees "for representation before [0V8] and/or before
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the [A]ppellate [D]1v191on ~ distinguishes among the stages of
a victim's representation before OV8, nor does the statutory
text suggest that OVS may do =0, Instead .Executive Law § 626
(1) uses broad, mandatory language in prov1d1ng that out-of-

. pocket loss_”shall“ include reasonable counsel fees for
"representation,” with no qualifications or limitations other -
than the $1,000 ceiling.? "“{Aln administrative agency may not
promulgate a regulation that.adds a requirement that does not

exist under the statute" (Kahal Bnei Emunim & Talmid Torah Bnei
Simon Israel v Town of Fallgburg, 78 NY2d 194, 204 {19911).

Mnreover, nothing in the statement of leglslatzve purpose
for Executive Law article 22 — providing that "many innocent
persons suffer personal physical injury or death as ‘a result of
criminal acts," .that "[s]uch persons or their. dependents may
thereby suffer disability, imcur financial hardships, or become
dependent upon public assistance" and that "there is a need for
government financial assistance for such victims of crime" ~
suggests any legislative intent to limit the amount of "aid,
care and support"” available under the legislation based merely -
upon the stage of a claim's progress (Executive Law § 620). The
general provision that aid is availeble "as a matter of grace”
does not contradict the specific statutory language that
mandates the  inclusion of reasonable counsel.fees in awards for
out-of-pocket 1035 (Executlve Law § 620, gee Executlve Law § 626

[1])

We furfher note that Executive Law § 627 (15 directs OVS.
to determine victims' claims for compensation in accordance with

Y We disagree with Supreme Court that the statutory
provision authorizing OVS to adopt "rules for the authorizetion
of qualified persons to assist claimants in the preparation of
claims for presentation to [OVB]" indicates a legislative intent
to distinguish between "representation before [0VS]" and
"agsist{ing] .claimants in the preparation of claims” for the
purpose of counsel fee awards (Executive Law § 623 [3]). This
provision authorizes OVS to devélop regulations for programs
that assist vietims, such as VAPs (spe 9 NYCER 525.22); nothing
in its language indicates that it was intended to address ovs 8
authority to award counsal fees
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for a move, and itemized estimates from two moving and storage

cgmpanies, as well as a counsel fee invoice for approximately
five hours of representation comprising conferences and
co@munications made to assemble the supporting documents and
gain information about the underlying crimes and circumstances,
as well as drafting the application. ' ' '

Counsel's application was.successful; OVS made an
emergency award of approximately $1,400 to the victim for moving
and storage .expenses, in addition to a later award for EPP '
losses. However, OVS denied the request for counsel fees under
the amended regulations solely because they were not incurred’
during an administrative appeal or judicial review, with no
consideration of such apparently pertinent regulatory factors as
the skill, time and labor required, the time limitations imposed
by the circumstances or the results obtained {(see 9 NYCRR 525,9
[d]). To deny this counsél fee application simply because it .
was made at the outset of the victim's claim is not consistent

~with the broad purpose of Executive Law article 22 to provide

financial assistance to needy crime victims, nor with the _
statutory language directing the inclusion of reasonable counsel
fees in awards for out-of-pocket loss. Moreover, foreclosing
victims who need emergency benefits from obtaining the
asgsistance of. counsel — or requiring them to pay their own
counsel fees for such assistance — is inconsistent with the .
legislation's stated objective to protect such vietims from
“undue hardship" (Executive Law § 680-[1]). Instead, the
language in Executive Law § 626 (1) that directs OVS to - award
reasonable counsel fees as part of reimbursement for out-of-
pocket loss necessitates a case-by-case examination that dapplies
the required regulatory factors to the circumstances of each
application, Co )

We reject respondents' contention that the amendments were
proper as crime victims do not need the assistance of counsel
during the early stages of a claim due to the availability of
VAPs throughout the state. The substantial investment made by
OVS in funding and developing VAPs lies within the agency's
statutory authority, and has likely resulted in significant
benefits to many victims. Nevertheless, OVS8's internal
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Qecisions.on how to allocate its resources for assisting vietims
in preparing claims cannot countermand the statutory language
that requires it to include reasonable counsel fees in awards

", for out-of-pocket loss, nor may OVS refuse to allocate its

.resources for.a purpose specifically directed by the
Legislature. Whether VAPs provide sufficiently comprehensive
asgistance to replace representation by counsel in every claim
that does not invelve an administrative or judicial appeal is a
policy determination to be made by the Legislature and not by
. - OVS, which "may not, in the exercise of rule-making authority,

- engage in broad-based public policy determinations" (Rent
Stabilization Assn. of N.Y, Citv v Higgine, 83 NY2d 156, 169
[1993], cert denied 512 US 1213 [1994); accord Matter of General
Elec, Capital Corp. v New York State Div, of Tax Appeals, Tax
Appeals Trib., 2 NY8d at 254; Matfer of County of Westchester v

Board of Trustees of State Univ. of N.¥Y,, 32 AD3d at 655).

 The. provisions in the amended regulations that liwit
counsel fee awards’ for crime victims to administrative appeals
and judicial review are inconsistent with the language and
purposes of Execntive Law article 22 and in excess of the
authority of OVS (see Kahal Bnei Emunim & Talmud Torah Bnei _
Simon Jsrael v Town of FWallsburg, 78 NY2d at' 203-204; Matter of
New York Constr. Materials Assnm., Inc. v New York State Dept, of
Envtl, Conservation, 83 AD3d 1823, 1828-1829 [2011]; Matter of
Colonial Life Ins. Co. of Am. v Curiale, 205 AD2d 58, 64
[1994]). Accordingly, the amended regulations must be annulled
to that extent and the matter remitted to OVS for ‘
reconsideration of the counsel fee spplications by Soriano and
. Velez under the factors set out in 9 NYCRR 525.9 (d).
Petitioners' contention that the challenged amendments are.
arbitrary and capricious is rerndered academic by this
determination, ' - _

Finally, Supreme Court properly determined that no
petitioner has standing to challenge provisions in the amended
- counsel fee regulations that limit counsel fee awards to
successful applications end that may permit OVS to deny counsel
fee awards even when an application is silccessful. A showing of
an injury-in-fact.is required to establish standing, and a
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petitioner who challenges regulations “has'stﬁndingzonly to
challenge thosé aspects of the [r]egulations that are triggered

by his or her application” (Matter of Acevedo v New York State
Dept. of Motor Vehs., 29 NY3d at 218; see Society of Plastics

v County o ffolk, 77 NY2d 761, 772-773 [1991]). Here, °
.the record reveals that counsel fees were denied to Soriano and

Velez based upon the regulatory provisions that limited counsel
fee awards to those incurred in administrative appeals or upon
judicial review. Neither award was denied based upon a lack of
success in the underlying .application or as a matter of
discretion, and the counsel fee applicatioms by Juarez and
Rodriquez were not decided under the amehded regulations. As
petitioners suffered no ‘direct harm as a result of these
amendments, they lack standing to challenge them (gee Matter of
Acevedo v New York State Dept., 'of Motor Vehs., 29 NY3d at 218-
219; Matter of Ellison v Stanford, 147 AD3d 1122, 1123 [2017],
ly denied 29 NY3d 208 [2017]1). '

Egan, Jr., Devine, Aarons and Pritzker, JJ., concur,
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ORDERED that the judgment is modified, on the law, without

~ costs, by reversing so much thereof as granted respondents'

motion for summary judgment dismissing (1) that part of.the
petition/complaint as sought a declaration that 9 NYCHRR 525.9 as
amended improperly limits counsel fee awards by respondent
Office of Victim Services to those incurred in administrative
appeals and/or judicial review, and (2) that part of the
petition/complaint as sought to apnul the amended regulations to
that extent; motion denied to said extent, said amendments to 9

"~ NYCRR 525.9 annulled and matter remitted to said respondent for

reconsideration of the applications for counsel fee awards as
more fiully set forth herein; and,” as so modified, affirmed.

'ENTER:

. © Robert D. Mayberger
Clerk of the Court
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SUPREME COURT OF THE STATE OF NEW YORK
- APPELLATE DIVISION, THIRD DEPARTMENT

IN THE MATTER OF THE APPLICATION OF

WENCESLAO JUAREZ, SERAFIN RODRIQUEZ,
MICHELLE SORIANO, DANIEL VELEZ, and
GORDON, JACKSON & SIMON, Esgs.,

Appellants,
—agaim'i—— _
NEW YORK STATE OFFICE OF VICTIM SERVICES,
ELIZABETH CRONIN, VIRGINIA MILLER, JOHN
WATSON, and MAUREEN FAHY, sued in their
official capacities as members of the New York * -
State Office of Victim Services,

Respondents.
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State of New York |
Supreme Court, Appellate Division
Third Judicial Department

Decided and Entered: Aprl 25, 2019 . 526699

In t?e Matter of WENC ESLAO IUm
éta
_ Appellants,
v ' "DECISION AND ORDER
‘ ' : ON MOTION
- NEW YORK STATE OFFICE OF . :
VICTIM SERVICES et al,,
Respondents
~ Motion for permission to appeal to the Court of Appeals.
: Upon the papers filed in suppon of the motion and the papers filed in opposition
thereto, itis

ORDERBD that the motion is denied, without costs‘

Garry, P. L., Aarons and Pntzker JJ contur,

.Egan Jr. and Devine, JJ dissent. .

: ENTER:
Robert D. Mayberger
Clerk of the Court
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