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PRELIMINARY STATEMENT

This Reply Brief is respectfully submitted by Plaintiffs-Appellants JOEL
RADEN (“Raden”) and ODETTE RADEN (“Appellants’) in further support of their
appea from the Decision of the Appellate Division, First Department, entered August
16, 2018 (the “Order Under Review”), affirming a Judgment of the Supreme Court,
New Y ork County entered on January 25, 2018 (the “Trial Court Judgment”) in the
amount of $600.52, and affirming an Order of the same Court, entered March 7, 2016,
(Kenney, J., hereinafter referred to as the “Tria Court Order”) (A. 7)' denying
Appellants motionto rgect the July 10, 2015 Report and Recommendation of Special
Referee Jeffrey A. Helewitz (the “Referee’s Report”, A. 8-35), and confirming that
Report in its entirety, in thisrent overcharge action.

Defendants-Respondents W7879 LLC, et. a.? (“Respondents’ or “Owners’)

argue that Appellants’ rent stabilized rent is required to be based on the free market

! Referencesto the Appendix aredenominated as“A.” followed by the applicable page
number.

2 The other Defendants-Respondents, al of whom jointly own the Building, are: N, K
AND SLLC,WEST 79TH LLC, MN BROADWAY LLC, EVELY N NAGEL asco-executor of the
Estate of Michael Nagel, and as co-trustee of the Descendants Single Trust u/w Michael Nagel, the
Descendants Separate Trust u/w Michael Nagel fbo Steven Nagel, et a., and the Descendants
Separate Trust u/w Michael Nagel fbo Evelyn Nagel, et al., ALAN NAGEL as co-trustee of the
Descendants Separate Trust u/w Michael Nagel fbo Clair Nagel Jernick, et a., and the Descendants
Separate Trust u/w Michael Nagel fbo Alan Nagdl, et al., and LISA W. NAGEL IRREVOCABLE
T,LLC.
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rent that Appellants paid as of the date four years prior to their complaint.®> Although
they make many arguments in their lengthy brief, they nowhere assert any statutory
basis for using a free market rent as a base rent from which to calcul ate overcharges
under rent stabilization. The legal principle that prohibits consideration of “renta
history” prior to the base date does not compel the use of afree market rent as abase
rent. Rather, Rent Stabilization Law 88 26-512(e) and 26-516(a)(i) require that
lawfully registered rents, registered as of the base date and not the product of any
fraudulent misstatement of the apartment’s status, be used as the base rent.

Contrary to Respondents’ argument, in the absence of areliableregistered rent
in effect onthebasedate, therent isrequired to be established using thedefault formula
applied by this Court in Thornton v. Baron, 5 N.Y.3d 175 (2005). Use of the default
formula has never been limited to instances where the owner can be proven to have
knowingly and intentionally defrauded the tenant. Rent stabilized rents are not, as a
rule, supposed to be higher for honest landlords and lower for dishonest ones. Rather,

if the rent cannot be established through the use of areliable registration in effect on

s Respondents misstate the base date, disregarding therecord. Asfound by thereferee
at Supreme Court, the base date was the date four years prior to the May 19, 2010 letter by which
Respondents’ counsel unconditionally acknowledged having overcharged the Appellants. See, A.
33 (finding the four year inquiry period ended May, 2010); General ObligationsLaw 817-101; City
of New York v. North River Housing Dev. Fund Corp., 12 A.D.3d 294 (1st Dept., 2004) (letter held
unconditional acknowledgment of debt, tolling statute of limitations). Becausethe letter tolled the
statute of limitations, the date of the complaint (September, 2010, not February, 2011 as misstated
repeatedly by Respondents’ counsel) isirrelevant to the calculation of the base date.
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the base date, the default formulamust be used. Levinson v. 390 W. End Assoc. LLC,
22 A.D.3d 397 (1% Dept., 2005) (Thornton default formula “should be used to
determine the base rent in an overcharge case where, as here, no valid registration
statement was on file as of the base date”); cited with approval, Grimmv. DHCR, 15
N.Y.3d 358 at 366 (2010).

In this case, as of the base date the Radens’ apartment had not been registered
for decades. Since 1995 the Respondents and their predecessor, Dr. Nagel (who first
rented the Apartment to the Radens) had issued |leases misstating the status of the
Apartment, asserting in bold capita letters that “THIS APARTMENT IS NOT
SUBJECT TO RENT STABILIZATION.” Since the base date they breached their
affirmativestatutory duty to notify the Radens, with each lease, that their apartment was
registered as rent stabilized, and to serve them with aformal rider notifying them of,
among other things, their right to file arent overcharge complaint.

These multiple breaches of Respondents' statutory duty to disclose the facts,
establish “afraudulent schemeto destabilize the apartment [that] tainted thereliability
of the rent on the base date” within the meaning of Grimm, Id at 367. Contrary to
Respondents’ argument, afinding that alandlord’ srepeated mi sstatements“tainted the
reliability of the rent”, does not require proof that the misstatements were intentional
or maicious. In Grimm, this Court found that fraud is sufficiently established by the

very items present here: alandlord’s failure to file (and therefore to serve the tenant
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with) registration formsand failureto providerightsriders. Grimmdid not suggest that
evidence of any intentional misrepresentation was required. The regulatory scheme,
after al, requires that landlords provide full disclosure of the facts.

Onthefacts, Respondents argument istotally contradicted by therecord. Even
assuming that the state of Dr. Nagel’ smind as of 1995 wasrelevant, thereissimply no
support in the record whatsoever for Respondents' claim that Dr. Nagel relied on
“prevailing lega authority” (Respondents Brief, p. 19) when he deregulated the
Radens’ apartment.* Rather, at trial therewasnotestimony that he“relied” on anything
at all, since Respondents’ singlewitness, alawyer fromthelaw firm representing them
on this appeal, disclaimed any direct knowledge of his reason for deregulating the
Apartment. (A. 500, 502, 583, and 619). He deregulated the Apartment in disregard,,
If not defiance, of the uniform authority that, in 1995, prohibited deregulation.

Similarly, in light of the clear statutory duty to disclose the facts, Dr. Nagel’s
state of mind is not relevant to the issue of whether his misrepresentations, and those

of the Respondents, equitably estop them from reliance upon the statute of limitations.

4 Respondents' Brief contains aremarkably large number of misstatements. Contrary
to the statement at Page 6, the Apartment is not on West 81% Street. Contrary to the statements at
Page 9 and elsewhere, Appellants commenced this 2010 case in September 2010, not in February
2011, amisstatement that is apparent from glancing at the docket number. The prior tenants' legal
rent when they vacated was $2,072.52 (A. 1035), not $2,105.33 as stated on Page 20. Theapplicable
rent guidelinesincreasefor avacant apartment at that timewas 5%, not 14%, under Rent Guidelines
Board Order No. 26. Theseitems are in addition to more consequential misstatements, dealt with
in the body of this Brief, concerning what was and was not proven at trial about Dr. Nagel’s intent
when he deregulated the Apartment, and about what arguments were and were not preserved in the
proceedings below.
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The Radens had the right to rely upon the leases, and upon the fact that they were not
served with registration statements or with any DHCR-approved rightsrider to any of
their renewal leases, in refraining from filing any overcharge complaints. This is
especialy truein light of Respondents’ own assertion (albeit an assertion unsupported
by the record), that prevailing DHCR policy entitled them to treat the Apartment as
unregulated for over a decade.

Thelegality of Appellants base rent does not depend upon Respondents’ state
of mind or that of their predecessor. It was a free market, unregulated rent, and
therefore it cannot serve as a base rent for purposes of rent stabilization. Under
Thornton if the only available records of an apartment’s rent as of the base date are
unreliable, the default formula must be used. Therefore, the Order Under Review
should be reversed.

ARGUMENT

POINT I: NOTWITHSTANDING RESPONDENTS EXCUSES,
THEIR FAILURE TO REGISTER THE RADENS
RENT, FAILURE TO SERVE THE RADENS WITH
REGISTRATION STATEMENTSAND FAILURETO
PROVIDE NOTICE OF THE RADENS RIGHTSAS
STABILIZED TENANTS REQUIRES USE OF THE
DEFAULT FORMULA

Respondents’ predecessor, Dr. Nagel, deregulated Appellants’ apartment in
1995. Respondents argue that, at that time, “prevailing legal authority” permitted

deregulation, but they point to no such authority. They arguethat Dr. Nagel relied on
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such nonexistent authority, but the record on appeal lacks any evidence whatsoever of
Dr. Nagel’s actual rationae for deregulating the Apartment. Respondents have not
provided any real answer to the overwhelming evidencethat, as of 1995, it wasillegal
to deregulate the Radens’ apartment.

In contradictory fashion, Respondents claim that the law was unsettled at that
time: they say “therewasno policy and no consensusin 1995/95[sic]” (Respondents
Brief, p. 23), whileat the sametimethey opentheir brief by saying that “Over atwenty-
five (25) year period prior to Roberts[v. Tishman Speyer Properties, L.P., 15N.Y.3d
270 (2009)] the [DHCR] had wrongly held that deregulation applied” (Respondents
Brief, p. 2).

The law was not unsettled. It was clear as day. The municipa regulations
governing the J-51 program, 28 RCNY 85-03(f)(1), required that as a condition for
receiving benefits, “al dwelling unitsin buildings or structures converted, altered or
improved shall be subject to rent regulation pursuant to: . . . the Rent Stabilization Law
of 1969.” Respondentsfail to cite these regulations, et alone distinguish them.

Rent Stabilization Law 826-504(c) imposed rent stabilization upon all
“[d]welling units located in a building or structure receiving the benefits of section
11-243 or section 11-244 of the [NYC Admin.] code . . . ” Respondents do not
discussthisstatutory language, in effect since 1976. See, Local Law 60 (1975) of City

of NY. Thislanguage was not modified at al when the legislature enacted high rent
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deregulation in 1993. As noted in Appellants' opening brief, the central holding of
Roberts was that the plain meaning of the statutory language of RSL §26-504.2 —
“exclusion pursuant to this subdivision shall not apply to housing accommodations
which became or become subject to this law (a) by virtue of receiving [J-51] tax
benefits’ — is that there can be no high rent deregulation in buildings receiving J-51
benefits. Roberts, 13 N.Y.3d at 286, 287.

Respondents’ argument isthat thelaw was unsettled in 1995 because, in January
1996, after having issued two advisory opinionsin 1995 to the effect that deregulation
was not available in J-51 subsidized buildings, DHCR reversed course. DHCR's
reversal does not indicate that the law was anything less than crysta clear before
January, 1996. The sequence of events shows that every available legal authority in
1995 was unanimous in prohibiting deregulation. Respondents cannot avoid this
conclusion by playing the tape backwards.

Respondents argue that the 1995 opinion letters were not “‘official’ DHCR
policy.” (Respondents’ Brief, p. 22). Firstly, because they were in harmony with the
plain language of every single law and regulation on the subject, it does not matter
whether they were official policy: they represented the unanimous view, as of 1995,
that deregulation was prohibited. Secondly in Robertsthe arguments beforethis Court
principally concerned the January 1996 DHCR letter by which the agency changed its

policy, and this Court treated it as an authoritative statement of its policy at the time.
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Roberts, 13 N.Y.3d a 285 (“PCV/ST and MetLife emphasize that since 1996
DHCR--thestate agency entrusted with administering rent stabilization--hasinterpreted
the luxury decontrol provisions in the manner they advocate . . . DHCR's
interpretation and the one PCV/ST and MetLife now offer are different.”)

Respondentscitethedisclaimer that accompani esevery DHCR advisory opinion
|etter, to the effect that itisnot a“ substitutefor aformal agency order.” Thedisclaimer
shows that the letters are not binding. They are not adjudications. That is different
from asserting that they are not policy. They were official policy and, as shown in
Roberts, were treated as such by landlords and by the Courts.

Misreading Grimm, Respondents argue that neither they nor Dr. Nagel could
have engaged in afraudul ent deregul ation scheme because they have not been proven
to have known thelaw. Grimm does not, however, require any showing of scienter.
In Grimmthis Court found that DHCR was obligated to investigate whether atenant’s
baserent wasreliable, becausethe combination of an unexplained sharp increaseinthe
rent, thelandlord’ sfailureto register the unit (until after the tenant filed an overcharge
complaint) and thelandlord’ sfailureto servethetenant with mandatory official DHCR
lease riders (“Rights Riders’) giving the tenant notice of her rights, raised acolorable
claim that the landlord engaged in a fraudulent deregulation scheme that tainted the
reliability of the base rent. None of these pieces of evidence proved an intent on the

part of thelandlord to engagein deceit, as opposed to adisregard of the duty to comply
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with the disclosure and rent setting requirements of the RSL. This Court did not say
that proof of intent was required.

In this case, the Radens amply proved that Dr. Nagel and the Respondents
misrepresented the status of their Apartment, and failed to comply with their duty to
serve them with rent registrations and with Rights Riders. That proof is undisputed.

Contrary to Respondents’ argument, there is no evidence whatsoever in the
record that would show Dr. Nagel to have had any good faith basisfor deregulating the
Apartment. They do not even cite to any testimony in the record. As noted in
Appellants opening brief, Respondents’ sole witness on thisissue was their lawyer,
Mr. Marino, who represented Dr. Nagel in 1995 but could not recall any discussions
with him about the basisfor deregulating unitsat the Building. (A. 500, 502, 583, and
619).

Thiscasetherefore amply satisfiesthe standard for review of factual materia in
this Court, cited by Respondents. See, Humphrey v Sate, 60 NY 2d 742 (1983). Dr.
Nagel and the Respondents misrepresented the status of the Apartment in every lease
given to the Radensfrom 1995 to 2010, and breached their affirmative duty to disclose
that the Apartment wasrent stabilized. Thereisno contrary evidence. Inparticular, the
record lacks any evidence whatsoever of Dr. Nagel’'s excuse for deregulating the
Apartment, notwithstanding the statements of Respondents' counsel proclaiming his

“good faith.” Thereisno conflicting evidence to weigh, balance or assess. Dr. Nagel
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had no excuse for deregulating the Apartment. His misrepresentations and failuresto
disclosethefacts, and those of the Respondents, in breach of their clear statutory duty,
constitute fraud within the meaning of Grimm.

Onthisissue, itisirrelevant what “similar landlords’ (Respondents' Brief, p. 7)
or “many landlords’ (Respondents Brief, p. 24) may or may not have believed.
Reliance on supposed industry practiceisnot adefenseto an overchargeclaim. Obiora
v. DHCR, 77 A.D.3d 755 (2nd Dept., 2010) (rgecting a landlord’s claim of “good
faith” reliance on counsel’ sadvicein deregul ating an apartment inabuilding receiving
J-51 subsidies); Hargrove v. DHCR, 244 A.D.2d 241 (1st Dept, 1998) (rgecting
landlord’'s claim of “good faith” misinterpretation of J-51 statute).

Therefore, the Order Under Review should be reversed.

POINT Il: RESPONDENTS OFFER NO STATUTORY BASIS

FOR USING APPELLANTS FREE MARKET RENT
ASTHE BASISFOR CALCULATING THEIR RENT
UNDER RENT STABILIZATION

Respondents cite two statutes — CPLR 213-a, and RSL §826-516(a)(2) — in
support of their argument that the four year statute of limitations on overcharge cases
prohibitsthe use of rent history, dating before the base date, in cal culating Appel lants
rent. Whilethese statutes place restrictionson what evidence may be used to calculate

a rent stabilized rent, neither of them sets forth any method for performing such

calculation. Pointedly, neither of them say what Respondents evidently want them to
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say, which is that a free market rent collected on the base date is alowed, let alone
required, to be used to calculate a stabilized rent.

The only approved statutory method for calculating arent stabilized rent isthe
one set forth in RSL 826-512(e) and RSL 826-516(a)(i): the legal rent must be
“registered pursuant to section 26-517” and equal to the “rent indicated in the annual
registration statement filed four years prior to the most recent registration statement.”

The original purpose of the registration system is to establish a means for
calculating rents based on widely available public records as opposed to privately held
evidence, and to relieve landlords of the burden of keeping records of regulated rents:
therent on filewith DHCR, if unchallenged four years after the registration is served
onthetenant, becomesthe authoritativerecord of theregulated rent. Myersv. Franke,
184 Misc. 2d 608, 613 (App. Term, 2d & 11" Dists., 2000) (“the [Omnibus Housing]
Act gave owners who duly registered the benefit of a methodology which calculated
the overcharge in terms of the rent registered in the statement filed four years prior to

the most recent registration statement, thusinsul ating these owners from examination



of the rental history for the period before the filing of that statement”), reversed on
other grounds, 292 A.D.2d 575 (2d Dept., 2002).°
Although CPLR 213-a, and RSL 26-516(a)(2) have been interpreted as

prohibiting DHCR from using its records from before the base date as a means to

s Respondents’ brief contains alengthy digression setting forth their response to the
dissenting opinionsin this case and in Matter of Regina Metro. Co., LLC v NY Sate Div. of Hous.
& Community Renewal, 164 A.D.3d 420 (1st Dept, 2018). This Brief responds only to those points
that involve Appellants’ own legal arguments, which are not entirely congruent with those of the
dissenters.

However, Respondents' discussion of the meaning of “rental history” asthetermisusedin
CPLR 213-a, raises issues that overlap with Appellants arguments about the effect of the
registration of stabilized units upon the legality of the base rent.

The Regina dissenters argue that the only “rental history” that is barred from consideration
in calculating atenant’ srent isthe public record of the rentsregistered with DHCR. The Appellate
Term’s 2000 opinion in Myers v. Frankel, although overruled, argued persuasively for the very
oppositerule: takentoitslogica conclusion, it argued that a properly-filed registration statement is
not “rental history” such aswould be barred from use asabasis for calculating the rent, because the
very design of the registration system demonstrates an intent that rents be calculated using an
unbroken chain of public registrations, which after four years substitute for the parties’ own private
“rental history” and relieve them of the burden of keeping such private records. See also, Cecilia
v. Irizarry, 189 Misc. 2d 430 (App. Term, 2d Dept., 2001). On thispoint, the similarity between the
reasoning of Taylor v. 72A Realty Assoc., LP, 151 A.D.3d 95 (1* Dept., 2017) and the reasoning of
the Appellate Term opinion in Myersv. Frankel is striking.

As noted in Appellants opening brief, this Court implicitly rejected that reasoning in
Thornton, when it affirmed the use by the Appellate Division mgjority of a default formula to
calculatetherent for an apartment that had beenillegally deregulated by acollusive scheme between
landlord and tenant. By affirming the Appellate Division majority in Thornton, this Court rejected
the dissenting opinion of Justice Tom, formerly of the Housing Court (joined by Justice Buckley),
who would have used the prior valid registration statement as the basis for calculating the rent.
Thornton therefore can be read as supporting the proposition that the four year rule prohibitsthe use
of public records of rents from before the base date, as a means to set the rent. That aspect of
Thornton — the apparent holding that DHCR and the Courts must ignore the public record of
registered rents more than four years old in the name of relieving landlords of the burden of private
record keeping—isafactor that |ed to the proliferation of four-year-rul e casesthat have been brought
in the years that followed.
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calculate rents, this Court has consistently held that the proper registration of the rent
onthebasedateisthekey factor in determining whether that rent issufficiently reliable
to be used as abasis for establishing subsequent rents.
In Thornton, this Court held that an illegal registration statement on file on the

base date cannot be used to determine subsequent rents, and therefore that, absent a
lawful registration of the baserent, therent isrequired to be set in accordance with the
default formula:

because the rent it purported to establish was therefore

illegal, the 1996 rent registration statement listing thisillegal

rent wasalso anullity. Under those circumstances, we agree

with Supreme Court and the Appellate Division mgority

that the default formulaused by DHCR to set therent where

no reliable rent records are available.
5N.Y.S.3dat 181. The path that this Court used to get to that conclusionisarejection
of therent calculation adopted in the Order Under Review. This Court did not look to
the actua rent charged, and did not make the current rent dependent on whether the
rent charged on the base date was illegal. Rather, the Court held that the
registration was“anullity”, and that in the absence of areliable registration held that
the default formula, acal culation based on the lowest stabilized rent for the same sized
apartment, was required to be used.

Contrary to Respondents' argument, the default formuladoesnot requiretheuse

of any evidencefrom beforethebasedate. Rather, itsuse isstrictly in accordancewith



even the narrowest interpretation of thefour year rule: it setsthe rent based on another
registered rent as of the base date, not before.

In Grimm, as noted above, this Court found the following evidence to be
sufficiently strong to warrant an inquiry asto whether the base date was the product of
afraudulent deregulation scheme:

the tenants immediately preceding petitioner pad

significantly more than the previoudly registered rent, and

were not given arent-stabilized lease rider. Moreover those

tenantswereinformed that their rent would be higher but for

their performance of upgrades and improvements at their

own expense. Almost simultaneoudly with the substantial

increase in the rent for the affected unit, the owner ceased

filing annual registration statements (see Rent Stabilization

Code[9NY CRR] §2528.3[4] [requiringannual registration

statements be filed with DHCR]) and later filed several

years registration statements retroactively after receiving

petitioner’s overcharge complaint. Finaly, petitioner's

initial lease did not contain arent-stabilized rider.
(Emphasis supplied). Grimm, 15 N.Y.3d at 366. Other than the “bump” in the rent,
which Grimm holds is not sufficient by itself to trigger any inquiry about the legality
of the base rent, the remaining factors (non-registration, lack of a Rights Rider) all
pertain to the statutory requirementsthat ensure that current stabilized rents are based
on lawful rents charged inthe past. In Grimmthis Court held that alandlord’ srefusal
to register abaserent, and refusal to disclosethe basisfor calculating thelegal rent (a
reguirement of the Rights Rider) indicates that the base rent is fraudulent and subject

to challenge.



In Matter of Boyd v. DHCR, 23 N.Y.3d 999 (2014), by contrast, this Court
rgjected the use of a default formula to calculate a rent that included a large rent
increase, in part because the landlord was in compliance with the requirement that the
base rent and subsequent rents beregistered, thereby putting thetenant on notice of the
obligationtofileatimely chalenge. Compare, Matter of Boyd v. DHCR, 110 A.D.3d
594 (1* Dept., 2013) (dissenting opinion a the Appellate Division).

In this case, Respondents’ counsel sent the Radens a letter on May 19, 2010,
admitting that they had been overcharged. Because that |etter was an unconditional
acknowledgment of the overcharge, it tolled the statute of limitations. Genera
ObligationsLaw 817-101; City of New Yorkv. North River Housing Dev. Fund Corp.,
12 A.D.3d 294, 786 N.Y.S.2d 11 (1st Dept., 2004) (letter held unconditiona
acknowledgment of debt, tolling statute of limitations). The base date for this action
is therefore May, 2006, as found by the referee, a finding never appeded by the
Respondents. See, A. 33 (finding the four year inquiry period ended May, 2010).

Asof May, 2006, the Radens were undisputedly being charged amarket rent of
$4,000.00 per month, arent that had never been registered with DHCR. Theapartment
had not been registered since 1995, over a decade earlier.

Respondents argue that, by belatedly registering, in June, 2010, the free market
rent of $4,000.00 that had been charged in May, 2006, that rent became a “registered

rent” in compliance with RSL 826-516(a)(i). Those late registrations were not,
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however, in effect on thebasedate, whichisthekind of registration that establishesthe
base rent. The statute requires that the rent be established by “the annual registration
statement filed four years prior to the most recent registration statement.” The statute
requires an unbroken chain of registrations, and imposes a statute of limitations for
challenging the rent based on the notice that is given to the tenant by virtue of the
serviceand filing of thoseregistrations. Thelateregistration of afree market rent does
not make that rent into alegal stabilized rent.

Contrary to Respondents argument, RSL 826-517(e), which eliminates the
penalty for thelateregistration of an otherwiselegal rent, doesnot turn the Radensfree
market base rent into alawful stabilized rent. It provides:

Thefailure to file a proper and timely initia or annual rent
registration statement shall, until such time as such
registration is filed, bar an owner from applying for or
collecting any rent in excess of the legal regulated rent in
effect onthedate of thelast preceding registration statement
or if no such statements have been filed, thelegal regulated
rent in effect on the date that the housing accommodation
became subject to the registration requirements of this
section. The filing of a late registration shall result in the
prospective elimination of such sanctionsand provided that
increasesin the legal regulated rent were lawful except for
the failureto file atimely registration, the owner, upon the
serviceandfiling of alateregistration, shall not befound to
have collected an overcharge at any time prior to the filing
of the late registration.

This statute makes it clear that, when arent is registered late, it is the “last preceding

registration statement” that setsthelegal rent. Lateregistration statements, therefore,

-16-



cannot be used as abasisfor calculating abaserent. They only lift therent freeze that
would otherwise be imposed by virtue of the failureto register (compare, 215 W 88th
S. Holdingsv. DHCR, 143 A.D.3d 652, 653 (1st Dept., 2016)), and can eliminate any
overchargesarising fromtherent freezeif the belatedly registered rent is, measured by
the previously registered rent, otherwise lawful.

This Court has repeatedly expressed its impatience with the argument that a
landlord can make an illega rent into a lega rent by filing a late registration. In
Thornton, 5 N.Y.3d at 181, the mgjority characterized the argument in dissent in the
following language: “Under the dissent's rule, a landlord whose fraud remains
undetected for four years—however willful or egregioustheviolation—would, ssmply
by virtue of having filed aregistration statement, transformanillegal rent into alawful
assessment that would form the basis for all future rent increases.” In Grimm, 15
N.Y.3d at 366, this Court cited the belated retroactive registration of several years
worth of rent increases, evidently in reaction to a tenant’s overcharge complaint, as
evidence tending to establish afraudulent deregulation scheme.

Under Thornton, wherethereisno reliableregistered legal rent on the base date,
the default formula must be used to set the rent. 5 N.Y.S.3d a 181. Contrary to
Respondents’ argument, thisruleisnot limited to instanceswherethe baserent wasthe
product of fraud, asin Grimm, or collusive deregulation, asin Thornton itself. The

decades-long illegal deregulation of J-51 apartments necessarily means that the base
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date rent for those apartments, in most cases, was a free market rent that was not
registered. Under Thornton, the way to calculate the rent when there was no
registration statement in effect on the base date, and the base date rent was an illegal
market rent, is to use the default formula. Setting the rent at the level of the lowest
stabilized rent from another same-sized apartment inthe building avoidsthe use of rent
history from before the base date.

Contrary to the misstatements in Respondents brief, Appellants have
consistently preserved this argument. In their motion in Supreme Court to reject the
referee’ s report, they argued:

55. Theoperativeprincipleistheunreliability of the base
rent, whether as a result of misrepresentation (Grimm), or
mereillegality (Gordon [v. 305 Riverside Corp., 93 A.D.3d
590 (1% Dept., 2012)]). See also, Thornton v. Baron, 5
N.Y.3d 175, 800 N.Y.S.2d 118 (2005).

56. InThorntonthefact that the baserent wasthe product
of anillusory tenancy scheme madeit unreliable as amatter
of law, requiring that the rent be set in accordance with the
default formula: theillusory lease“wasvoid at itsinception.
Further, because the rent it purported to establish was
thereforeillegal, the 1996 rent registration statement listing
thisillega rent was aso a nullity.” Thornton recognized
that there are circumstances in which the rent actualy
charged onthe Base Dateisunlawful onitsface, and cannot
beused asabasisfor futureincreases. Seeal so, Partnership
92 LP v. DHCR, 11 N.Y.3d 859 (2008) (default formula
applied because the base date rent was the result of an
illusory tenancy); Levinson v. 390 West End Assoc., 22
A.D.3d 397, 802 N.Y.S.2d 659 (1st Dept., 2005) (default



formulaapplied because the base date rent was the result of
anillegal agreement purporting to deregul atethe apartment).

57. Inthiscase, itisconceded that the Base Daterent was
set illegaly, on a“free market” basis, that the rent was not
registered with DHCR from 1996 until 2010, when the
Defendants filed only four years worth of belated
registrations, and that the Plaintiffs were never notified of
the manner by which the owner calculated the rent, and
never notified that the Building received J-51 benefits.
Undisputedly, the owners misrepresented, in the Radens
leases, that their Apartment was unregul ated.

This quote appears at A. 123.
Before the Appéllate Division, they argued:

Wherean apartment hasbeen deregulatedillegally, the“free
market” rent paid by the tenant on the datefour yearsbefore
the complaint was interposed (the “Base Date”’) cannot be
used asthe base rent, for purposes of calculating the proper
current legal rent and any overcharge damages. 72A Realty
Associates v. Lucas, 101 A.D.3d 401, 955 N.Y.S.2d 19,
2012 N.Y. Slip Op. 08241 (1st Dept., 2012).

The unreliability of the base rent, therefore, is the central
element of the fraud analysis under Grimm v. DHCR, 15
N.Y.3d 358; 362, 912 N.Y.S.2d 491 (2010) and Conason v.
Megan Holding LLC, 25N.Y.3d 1; 6 N.Y.S.3d 206 (2015).

In this case, the Referee improperly required Plaintiffs to
prove common law fraud, in order to trigger the default
formula, citing Grimm and Conason. Neither case,
however, requires a showing of common law fraud.

Rather, Grimmv. DHCR, 15N.Y.3d 358; 362,912N.Y.S.2d
491 (2010) and Conasonv. Megan Holding LLC, 25N.Y .3d
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1; 6 N.Y.S.3d 206 (2015) require that the rent be set using
thedefault method if it is“tainted by fraudulent conduct”: a
mi srepresentation of the status of the apartment that renders
the rent unreliable, All that is required is a
misrepresentation that taints the reliability of the base rent.

Inlight of thesearguments, it isdifficult to discern just what part of Appellants
argument Respondents claim was supposedly not preserved. Evidently, Respondents
object to Appellants' expanded discussion of the registration requirements of the Rent
Stabilization Law, inthe context of demonstrating what Thor nton and Grimmmean by
an “unreliable’ rent. Respondents have no cause for complaint.

A litigant has the right, on appeal, to explain the arguments made at the trial
courtlevel. A “alitigant’ sfailureto citeaparticular supporting authority whenarguing
for apositioninthetrial court doesnot precludethelitigant’ sreliance on that authority
when arguing for thevery sameposition on appeal. Blainey v MetroN. Commuter RR,,
99 A.D.3d 588 (1* Dept., 2012). To preserve an issue, al that is needed are
“arguments . . . sufficient to aert Supreme Court to therelevant question.” Geraci
v Probst, 15 N.Y.3d 336 (2010).

Here, Appellants have consistently argued that the free market rent charged to
the Radens on the base date cannot be used to set their stabilized rent, for reasons
including the fact that the Apartment had not been registered, and that the default

formula must be used. That argument is fully preserved, asis any reference to the

registration statutes that prohibit the use of such free market rent.
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POINT I11: RESPONDENTS FAIL TO SHOW WHY

THE STATUTE OF LIMITATIONS

SHOULDNOT BEEQUITABLY TOLLED
Respondentsarguethat the statute of limitationscannot have beentolled by their
failure, and that of Dr. Nagel, to comply with the obligation to provide the Radenswith
rent registrations and Rights Riders, because there was no “intent to mislead.” They
do not, however, attempt to show that such intent is needed when the misstatements
upon which the Radens undisputedly relied were made in violation of astatutory duty
to disclosethetruefacts. Juman v Louise Wise Servs., 254 AD2d 72 (1st Dept 1998).
Respondentsarguethat there could beno equitabletolling asaresult of DHCR's
adoptionof itspolicy permitting theillegal deregulation of J-51 subsidized apartments,
because for atiny portion of the time when the statute of limitations was running, the
policy was not yet in effect. That argument defieslogic. The Radenstook occupancy
in January, 1995. Elsewhere in their brief, Respondents argue that the statute of
limitations is four years, which would have expired January, 1999. Here, however,
Respondents suggest that the Radens should have challenged the deregul ation of their
apartmentin 1995, prior to DHCR’ schangeof policy. Thus, accordingto Respondents,

the Radens’ effectively did not have four yearsto file. They had only one.

Respondents argue that the equitabl e tolling argument was not preserved. Itis,

however, an argument that “is apurely legal one appearing on the face of the record

that [Respondents] could not have avoided had it been raised at the proper junctu
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Blainey v Metro N. Commuter RR., 99 A.D.3d at 590. The underlying facts are
undisputed: there is no dispute about the contents of any of the misrepresentationsin
the Radens' leases, or about the owners' failureto provide Rights Riders and to serve
the Radens with registration statements prior to 2010. Appellants consistently argued
in the courts below that Joel Raden was misled into believing he could not file an
overcharge complaint. Indeed, that was histestimony at trial. (A. 152, 180). Because
the Radens consistently argued that they were misled, the assertion of the doctrine of

equitable tolling should come as no surprise, and is one that cannot be avoided.

POINT 1V: RESPONDENTS HAVE NOT DEMONSTRATED
THAT THEIR OVERCHARGES WERE NOT
WILLFUL
Respondents argue that treble damages cannot be awarded because Dr. Nagel
supposedly, in 1995, relied upon DHCR’s 1996 change of position, as ajustification
for deregulating the Radens apartment. As noted above, there is absolutdy no
evidence whatsoever as to Dr. Nagel's basis for deregulating the apartment.
Respondents offered no evidence on this point. They therefore failed to satisfy their
burden to disprove willfulness.
Respondents’ re-regulation of the Apartment in 2010, without rolling the rent

back to anything resembling arent stabilized level, doesnot eliminate Appellants’ right

to treble damages. The Apartment should not have been deregulated in the first
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instance. Respondentsdid not provideafull refund of al overcharges, including those
from before the four year period. Hargrovev. DHCR, 244 A.D.2d 241, 664 N.Y.S.2d
767 (1st Dept, 1998) (“thelandlord’ srefund of the overchargeamount with interest did
not rebut the presumption of willfulness, where, as here, the refund was not tendered
until after the landlord interposed an answer to the complaint, and did not cover the
period from 1988-1989, which, while outside of the four-year Statute of Limitations,
was nonetheless part of the entire overcharge.” (Emphasis supplied).) Instead,
Respondents attempted to whitewash their collection of amarket rent, asserting al the
way up the appel late processthat they are entitled to keep the market rentsthat they had

been collecting. Treble damages are therefore appropriate.

POINT V: SINCE RESPONDENTS DID NOT APPEAL, THEY
CANNOT SEEK ATTORNEYS FEES

Respondents did not appeal. They were not awarded attorneys’ fees below.

They therefore cannot seek them from the Court of Appeals.
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CONCLUSION

For the foregoing reasons, the Order Under Review should be reversed.
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