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Questions Presented

Question 1. Is there a distinction between “property taxes”, “special ad
valorem levies”, and “special assessments™?

Yes, the Fourth Department correctly distinguished between these terms
because the RPTL provides different definitions for these terms and court
precedence treats each category as separate.

Question 2: Are town charges for demolishing a house or mowing a lawn
“property taxes™?

No, the Fourth Department correctly found these charges are not “taxes”
because those charges are not public burdens imposed generally for
governmental purposes benefiting the entire community.

Question 3. Are town charges for demolishing a residential house or mowing
lawns “special ad valorem levies™?

No, the Fourth Department correctly found these charges are not “special ad
valorem levies” because those charges are not computed based on the value
of the property.

Question 5: Are town charges for demolishing a residential house or mowing
lawns “special assessments™?

Yes, because those charges are based on the cost of the benefit conferred.

Question 6: Are special assessments subject to the Real Property Tax Law
8936 guarantee?

No. RPTL §936 explicitly exempts “special assessments” from the guarantee.
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Preliminary Statement

Respondents/Defendants-Respondents (the “County”) submit this brief to
oppose Petitioners/Plaintiffs-Appellants Town of Irondequoit and Town of
Brighton’s (“Petitioners” or “Towns”) appeal of the Fourth Department’s
Memorandum and Order, (R. 344), which correctly dismissed the Towns’ hybrid
Avrticle 78 action holding that the Towns’ demolition and lawn maintenance charges
were not “taxes” guaranteed by Real Property Tax Law §936.

The Fourth Department’s Memorandum and Order should be affirmed
because charges imposed on real property by the Towns for demolition and lawn
maintenance are not “property taxes”, but, instead, are “special assessments” that are
not included in the Real Property Tax Law 8936 guarantee.

A further basis for affirming the Fourth Department’s Decision is that
requiring the County to pay the Towns’ demolition and lawn-mowing costs impairs
the powers of the County in violation of NYS Constitution Article 1X, §82(d). This
argument is not a challenge to the Towns’ Ordinances as unconstitutional but instead
that applying the Towns’ Ordinances in the manner the Towns suggest would violate

the NYS Constitution.
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Counter-Statement of Facts

A. The Real Property Tax Law 8936 Guarantee

Under Real Property Tax Law §936, the County guarantees the Towns’
unpaid real property taxes. How this works in practice is that the Towns collect the
real property tax levied by both a town and County, but the town then keeps 100%
of the town’s assessed real property taxes—regardless of the amount actually
collected—and the town then gives the remainder of the collected taxes to the
County. (R. 160, 19)

Thus, for example, assume in a certain town the assessed town real property
tax levy was $100,000 and the County’s assessed real property tax levy for that town
was $100,000—adding to $200,000 in town and county taxes due on real property
in that town. (R. 160, 110)

If some property owners fail to pay their taxes and the town only collects
$150,000 (which in this example is a delinquency of $25,000 in town taxes and
$25,000 in County taxes), because of the guarantee the County incurs the entire loss,
the town keeps $100,000, and the town remits only $50,000 to the County. Thus, the
town collects its entire tax levy, while the County takes a loss of $50,000 on its tax
levy in that town. (R. 160, 111)

Here, Petitioners claim that charges for demolition and lawn-mowing asserted

against properties in their towns are “taxes” guaranteed by Real Property Tax Law
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8936 and that the County must, therefore, pay those costs.

B. The County Cannot Recover the Lawn-Maintenance
and Demolition Charges

The Towns incorrectly argue that the County should pay the Towns’
demolition charges because the County can allegedly recover the costs of these
charges through the tax foreclosure process. This is inaccurate. (R. 164, 137)

When Irondequoit charges over $20,000 to demolish a residence on a property
owing several years of unpaid tax levies (see R. 268), this leaves a significant tax
lien, plus an over $20,000 demolition cost, plus lawn-mowing charges at $600 per
mowing, for a vacant parcel of land with such little value its owner abandoned the
property. (R. 164, 138)

Because the amount owed typically far exceeds the vacant property’s value,
the County cannot recover the tax lien plus the demolition and lawn-mowing costs
at a tax foreclosure sale on such properties. (R. 164, §39)

For instance, for the property at 55 SeaCliffe Road, the Town of Irondequoit
charged $26,537 for demolition (see R. 268), charged at least one mowing charge
for $600, the property owed several years of taxes for a total bill of $33,376, but
Irondequoit assessed the full market value of 55 SeaCliffe as $18,700 (see R. 275).
(R. 164, 140) Thus, by Irondequoit’s own assessment regarding the value of the
property, it is impossible for the County to sell the property and recover the amounts

of the tax liens, plus demolition costs, plus lawn maintenance charges.



Likewise, at 159 Montcalm Drive, lrondequoit charged $28,094 for
demolition (see R. 268), the property owes back taxes for a total bill of $65,051, but
Irondequoit assessed the full market value of the property as $19,100 (see R. 275).
(R. 165, 41) Again, by Irondequoit’s admission, it is impossible to recover even
close to the entire $65,051.

Thus, if these properties sell at “full market value”, which is doubtful, the sale
will not cover Irondequoit’s charges for demolition, let alone the owed taxes and
mowing charges. (R. 165, 42). lrondequoit thus acknowledges that the County
cannot recover these costs through a foreclosure sale. (R. 165, 143). Instead, this is
an attempt to force County taxpayers to pay the Towns’ costs. (R. 165, 144)

Moreover, the claim that the County will receive a windfall if not forced to
guarantee the demolition and lawn mowing costs is untrue. Under the Real Property
Actions and Proceedings Law, the “officer conducting the [foreclosure] sale shall
pay out of the proceeds all taxes, assessments, and water rates which are liens upon
the property sold” (§1354[1], emphasis supplied). Thus, if a foreclosure sale obtains
more money than the property tax lien, such excess money will first go to the Towns
for their assessment charges for demolition and lawn maintenance. Thus, in the
unlikely event a property is sold for more than the property tax lien, the Towns will
be reimbursed for demolition and lawn maintenance special assessment charges.

Next, the officer conducting the foreclosure sale shall “pay to the holder of
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any subordinate mortgage . . . from the then remaining proceeds the amount then due
on such subordinate mortgage, or so much as the then remaining proceeds will pay
and take the receipt of the holder . . . for the amount so paid, and file the same with
his report of sale.” (§1354[3]). Thus, to the extent a foreclosure sale obtains more
money than the tax lien and Towns’ demolition charges, any excess money is paid
to any mortgage holder or other liens on the property.

Finally, all “surplus moneys arising from the sale shall be paid into court by
the officer conducting the sale within five days after the same shall be received.”
(§1354[4]). Thus, if after paying the property tax lien, Towns’ demolition charges,
and any outstanding mortgage, there remain funds, such funds must be paid into the
Court, not kept by the County.

After such surplus moneys are paid into the Court, any person with a claim to
the money can make a claim. (Real Property Actions and Proceedings Law 8§1361).
The Court then determines who has a right to such money. If there is money left after
all liens are paid from the surplus money, the former owner of the property is entitled
to the remainder. (Real Property Actions and Proceedings Law §1362).

Thus, it is untrue that the County will receive a windfall for foreclosing on a
tax lien if the Towns’ charges are not guaranteed. The County can keep no money
above its tax lien and, if there is surplus money from a foreclosure sale, the Towns

are first in line to receive such money for special assessment liens for demolition or
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lawn maintenance. If the Towns believed these properties could sell for enough
money to cover the tax liens and demolition charges, the Towns would not attempt
to have a court declare such charges “property taxes” guaranteed by Real Property

Tax Law 8936. Instead, what the Towns’ want is for the County to pay their costs.

Procedural History

Petitioners brought their hybrid Article 78 action by Notice of Petition (R.
28), and Summons with a Verified Petition and Complaint, with exhibits (R. 31).

The County answered (R. 152).

The County moved to dismiss because the charges for demolition and lawn
maintenance are not “property taxes” but instead “special assessments”, which are
not guaranteed by Real Property Tax Law 8936 (R. 156).

Following oral argument, the lower court issued its Decision, Order, and
Judgment, dated November 3, 2017, which incorrectly found that charges for
demolition and lawn maintenance are “property taxes” subject to the RPTL §936
guarantee, denied the County’s motion to dismiss and granted the relief requested
by Petitioners (R. 7).

On November 9, 2017, Petitioners served the County with Notice of Entry of
the lower court’s Decision, Order, and Judgment, which was filed with the Monroe
County Clerk on November 9, 2017 (R. 27).

The County served and filed its Notice of Appeal on November 15, 2017 (R.
--6--



4), appealing every part of the Decision, Order, and Judgment (the “Decision”).
The Fourth Department, Appellate Division, issued its Memorandum and

Order on August 22, 2019 (R. 344). The Towns appealed. (R. 341 and 343).

Argument

The charges imposed on real property by the Towns for demolition and lawn
maintenance are not “taxes”, but are instead “special assessments”, which are not
included in the Real Property Tax Law 8936 guarantee of Town taxes. The Fourth
Department’s Memorandum and Order should be affirmed.

Further, requiring the County to pay for Town demolitions and lawn mowing
impairs the powers of the County, in violation of the New York State Constitution
Article IX, §2(d) and Municipal Home Rule Law 810(5).

Point 1

Charges for Demolition and Lawn Mowing
are “Special Assessments” and are Not Guaranteed by RPTL §936

Applying appropriate statutory construction and court precedence, the Towns’
charges for demolition and lawn-mowing fall under the RPTL definition of “special
assessments” and are not “taxes” guaranteed by RPTL §936.

Real Property Tax Law 8§936(1) provides:

Upon the expiration of his warrant, each collecting officer
shall make and deliver to the county treasurer an account,

... of all taxes on the tax roll which remain unpaid, . . ..
The county treasurer shall, if satisfied that such account is
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correct, credit him with such unpaid delinquent taxes.
Such return shall be endorsed upon or attached to the tax
roll.

(Emphasis supplied). Under RPTL 8936, the County guarantees and credits the
Towns for unpaid real property “taxes”. Under RPTL §936 the County does not
guarantee other charges against a property, such as charges for demolitions or lawn
mowing.

Under RPTL §102(20) a “tax” is defined as “a charge imposed upon real
property by or on behalf of a county, city, town, village or school district for
municipal or school district purposes, but does not include a special ad valorem

levy or a special assessment. The term “tax” or “taxes” as used in articles five, nine,

ten and eleven of this chapter shall for levy and collection purposes include special

ad valorem levies” (emphasis supplied). Thus, to be a “tax” under §936, the town

charges must either be a general real property “tax” or a “special ad valorem levy”.

A. Rules of Statutory Construction Require a Finding that the Town
Charges are “Special Assessments”

This is a matter of statutory construction—the Court must determine whether
the town charges for demolition and lawn maintenance fall under the RPTL’s
definition of “tax”, “special ad valorem levy”, or “special assessment”.

The Legislature may define any word or phrase used in a statute. (People v.

Dugan, 91 Misc. 2d 239 [Dutchess Co Ct 1977]; Hayman v. Morris, 179 Misc. 265
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[NY Co Sup Ct 1942]). The Legislature’s definition of words employed in a statute
binds the courts (Stoike v. First Nat. Bank of City of New York, 290 NY 195 [1943];
Bird v. McGoldrick, 277 NY 492 [1938]) and a statutory definition will supersede
the commonly accepted dictionary or judicial definition. (Robinson v. Rogers, 237
NY 467 [1924]; Huff v. City of New York, 202 AD 425 [2d Dept 1922]).

Absent direct and specific evidence of the legislative intent regarding the
meaning of a statutory term, a proper analysis may be informed by three sources:
first, the language of the statute itself; second, precedent; and third, a dictionary
definition. De La Cruz v. Caddell Dry Dock & Repair Co., Inc., 21 NY3d 530
[2013]; see Rosner v. Metropolitan Property and Liability Ins. Co., 96 NY2d 475
[2001] [absent a statutory definition, the meaning ascribed to a word or phrase by
lexicographers is useful]; Quotron Systems, Inc. v. Gallman, 39 NY2d 428 [1976];
Paterson v. University of State of NY, 14 NY2d 432 [1964] [same]).

The starting point in statutory interpretation is the language itself, giving
effect to the plain meaning. When a statute does not define a particular term, it is
presumed the term should be given its precise and well-settled legal meaning in the
state’s jurisprudence. (People v. Duggins, 3 NY3d 522 [2004]; People v. Reed, 265
AD2d 56 [2d Dept 2000]). Legislative intent is to be ascertained from the words and
language used, and the statutory language is generally construed according to its

natural and most obvious sense without resorting to artificial or forced construction.
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(Frank v. Meadowlakes Development Corp., 6 NY3d 687 [2006]; Nonhuman Rights
Project, Inc. v. Stanley, 49 Misc. 3d 746 [NY Co Sup Ct 2015]). Where the words
of a statute have a definite and precise meaning, the court should not search
elsewhere to restrict or extend that meaning (Erie County Agric. Soc. v. Cluchey, 40
NY2d 194 [1976]) and words of ordinary import in a statute are given their usual
and commonly understood meaning unless it is clear from the statutory language
that a different meaning was intended. (Drew v. Schenectady County, 88 NY2d 242
[1996]).
Applying these standards, the Fourth Department correctly held:

The maintenance charges are assessed against individual
properties for their benefit and thus do not fall within the
general definition of “tax,” which instead contemplates
“‘public burdens imposed generally for governmental
purposes benefitting the entire community’” . . . A
““‘[s]pecial ad valorem levy’” is “a charge imposed upon
benefitted real property in the same manner and at the
same time as taxes for municipal purposes to defray the
cost, including operation and maintenance, of a special
district improvement or service” (id.). Although the
definition of “tax” does, In certain enumerated
circumstances, include “special ad valorem levies” (RPTL
102[20]), the maintenance charges are not special ad
valorem levies because they are not used to defray the cost
of a “special district improvement or service” (RPTL
102[14]). Maintenance charges also are not assessed “ad
valorem” because the charge is not based on property
value but is instead based on the actual expense to the
town. Assuming, arguendo, that the charges are “special
assessments” as defined by RPTL 102(15), we note that
the definition of “tax” specifically excludes “special
assessments” (RPTL 102[20]).

--10--



(R. 345-6).

B. “Tax”, “Special Ad Valorem Levy”, and “Special Assessment”
have precise legal meanings.

The Towns attempt to blur the distinctions between the terms “tax”, “special
assessment”, and “ad valorem tax levy”, but these terms have definite and precise
legal meanings in New York jurisprudence and the Fourth Department correctly
applied these precise meanings.

The trial court held, and the Towns continue to argue, that the “‘practice of
meeting deficiencies in the collection of taxes of subordinate political subdivisions
by a larger taxing unit has been long-established and entrenched in our system of
government’ . . . This deeply ensconced practice places ‘upon the tax-collecting
unit the risk that it might not be able to collect the full amount’” (R. 21, emphasis
in original, citations omitted). No party disputed this. The question is not whether
the County must guarantee the Towns’ property taxes, but whether the charges for
demolition and lawn mowing constitute “property taxes” instead of “special ad
valorem levies” or “special assessments”. Applying the rules of construction, the
Towns’ charges are not “taxes” under §936, are not “special ad valorem levies”
under §102(14), but instead are “special assessments” under RPTL §102(15).

Although the term “taxes” generally includes assessments (Roosevelt Hospital

v. City of New York, 84 NY 108 [1881]; In re St. Joseph’s Asylum’s Petition, 69 NY
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353 [1877]; Salerno v. Buono, 207 Misc. 680 [City Ct. 1955]) and the right to impose
assessments has its foundation in the taxing power, a distinction exists between the
terms “taxes” or ‘“general taxes” and “special taxes” or “special assessments.”
(Church of Christ the King, Inc. v. City of Yonkers, 115 Misc. 2d 461 [Westchester
Co Sup Ct 1982]; New York Tel. Co. v. Common Council and Assessor of City of
Rye, 43 Misc. 2d 668 [Westchester Co Sup Ct 1964], order aff’d, 25 AD2d 682 [2d
Dept 1966]; Roosevelt Hospital v. City of New York, 84 NY 108 [1881]; County of
Westchester v. Town of Harrison, 201 Misc. 211 [Westchester Co Sup Ct 1951]).

The New York State Department of Taxation and Finance routinely argues
before courts and the New York Courts routinely hold that “special assessments”
and “ad valorem levies” are not “taxes”. (See Piccolo v NY State Tax Appeals Trib.,
108 AD3d 107 [3rd Dept 2013]; Matter of Stevenson v NY State Tax Appeals Trib.,
106 AD3d 1146, 1149 [3rd Dept 2013] [same]; Luther Forest Corp. v McGuiness,
164 AD2d 629, 631 [3rd Dept 1991] [term “taxation” contained in RPTL 480(3)(a)
does not apply to special benefits represented by “special ad valorem levies” or
“special assessments”]).

The Towns argue the precedent in Piccolo, Stevenson, and Luther Forest
Corp., are inapplicable as they do not involve the same charges as are at issue in this
matter. This misses the authority provided by these decisions. First, these cases

demonstrate that despite the opinion the Towns rely on—9 Ops Counsel SBEA No.
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55 (1990) (incorrectly opining that demolition costs are generic property “taxes’)—
the New York State Department of Taxation and Finance argues before New York
courts the opposite—that “special assessments” and “special ad valorem levies” are
not “taxes”. (See, e.g., Piccolo, 108 AD3d 107; Matter of Stevenson, 106 AD3d at
1149 [same]; Luther Forest Corp., 164 AD2d at 631). Thus, 9 Ops Counsel SBEA
No. 55 contradicts the Department of Taxation and Finance’s long-standing
position—argued before numerous courts—that “special assessments” and “special
ad valorem levies” are not “taxes”. As such, 9 Ops Counsel SBEA No. 55 is contrary
to both the Department’s position and law.

Piccolo, Stevenson, and Luther Forest Corp. also demonstrate a clear legal
distinction between a real property “tax”, a “special assessment”, or a “special ad
valorem levy”. (See Piccolo, 108 AD3d 107; Matter of Stevenson, 106 AD3d at 1149
[same]; Luther Forest Corp., 164 AD2d at 631 [term “taxation” contained in RPTL
480(3)(a) does not apply to special benefits represented by “special ad valorem
levies” or “special assessments”, as defined under the RPTL]). The Towns ignore
this precedent and implicitly argue there is no distinction between a “tax”, a “special
assessment”, or an “ad valorem levy”.

The Towns also attempt to differentiate these cases by arguing they deal with
different tax circumstances. However, each case reviews a municipality charge

against a property and determines whether the charge is a “tax”, an “ad valorem
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levy”, or a “special assessment”. The definitions of those terms remain the same
whether the issue is tax exemptions under the qualified empire zone, tax exemptions
for religious institutions, income tax exemptions, or like here—whether the
demolition charges are a “tax” or a “special assessment” under RPTL §936. Further,
neither the Town Law, Municipal Home Rule Law, or Real Property Tax Law define
the term “charge against property” as automatically being a “tax” and the definitions
of “tax”, “special ad valorem levy”, and “special assessment” do not turn on whether
the municipality is a town, city, village, or county, but instead remain the same
whether the municipality is a town, city, village, or county.

In Piccolo, a case where the issue was whether a charge was a “tax”, an “ad
valorem levy”, or a “special assessment”, petitioner sought Qualified Empire Zone
Enterprise (“QEZE”) income tax credits for “downtown improvement tax” payments
petitioner had made for its properties in the Downtown Business Improvement
District, which levied a charge—known as the downtown improvement tax—on
properties in the district to pay for beautification projects, cultural events, business
promotion, safety programs, and accessibility projects.

Petitioners in Piccolo filed state personal income tax returns for several years
and claimed refundable QEZE credits for each year, including for the downtown

improvement tax. Although the claimed refunds were initially issued, the

Department of Taxation and Finance conducted an audit and issued notices of
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deficiency for the downtown improvement tax for each year. Petitioners filed a
petition for redetermination, resulting in an Administrative Law Judge granting the
petition and canceling the notices of deficiency. The Division of Taxation appealed
and the Tax Appeals Tribunal reversed. Petitioners brought an Article 78 challenging
the Tribunal’s determination.

The parties in Piccolo agreed that petitioners could claim QEZE credits for
“eligible real property taxes” (Tax Law §15[a], [former (e)]). The Court held that
the “definition of [the phrase “taxes imposed on real property”] presents a question
of pure statutory interpretation, requiring [the Court’s] analysis of the statutory
language and legislative intent, with no deference accorded to the Division of
Taxation’s or the Tribunal’s interpretations” (Piccolo, 108 AD3d at 110).

The Court held that Tax Law 815 and the RPTL deal with the same general
subject, and must be construed together. The Court stated that “[a]lthough the
Legislature has specifically referred, in other sections of the Tax Law, to definitions
in the RPTL . . . and has amended Tax Law 8§15(e) to include a definition of tax for
that subdivision rather than referring to RPTL 102(20) . . . it is still logical to apply
RPTL 102 definitions to terms in Tax Law §15 when no definition is supplied there”
Piccolo, 108 AD3d at 110. The definition of tax in RPTL 102(20) is “a charge
imposed upon real property by or on behalf of a county, city, town, village or school

district for municipal or school district purposes, but does not include a special ad
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valorem levy or a special assessment.”

The Piccolo Court found that the Legislature implied through several other
Tax Law sections that the term “tax” does not include “special assessments™ or “ad
valorem levies”. In multiple instances, the Legislature stated that, for certain sections
of the Tax Law, the term “tax” includes special assessments, indicating that the term
“tax” does not include “special assessments” when used elsewhere in the Tax Law.
(Piccolo, 108 AD3d at 110-111, citing Claim of Gruber, 89 NY2d 225, 234 [1996]
and Tax Law 8832[a][13]; 33[a][6]; 173-a[1][a]; 174-a[2]; 174-b[2]; 3002[a]).

And the Piccolo Court found that the Legislature separately referred to
“taxes”, “special assessments”, and “special ad valorem levies” in different sections
of the Tax Law, establishing those terms are not interchangeable and the term
“taxes” rarely encompasses “special assessments” or “special ad valorem levies”
(Piccolo, 108 AD3d at 111, citations omitted). The Piccolo Court held that “courts
have long recognized that general exemptions from taxation do not include an

exemption from special assessments for local benefits or improvements, thus

indicating the different treatment of taxes versus special assessments” (Piccolo, 108

AD3d at 111 [emphasis supplied], citations omitted).
Similar to here, petitioner in Piccolo argued for an interpretation that would
include ad valorem levies and special assessments within the phrase “eligible real

property taxes.” But, the Court held that despite its label, the “downtown
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improvement tax” was not actually a tax, but was instead either a “special ad valorem
levy” or “special assessment”. (Piccolo, 108 AD3d at 113). Because it was
immaterial to the outcome, the Piccolo Court did not decide whether the “downtown
improvement tax” was a “special assessment” or a “special ad valorem levy”.

Here too, what the Towns name the charge is immaterial and the issue is
whether under the RPTL the charges are a “tax”, “special ad valorem levy”, or
“special assessment”.

Similar to the downtown improvement tax in Piccolo, the charges against
property in Matter of Herrick v NY State Tax Appeals Trib. (106 AD3d 1149 [3rd
Dept 2013]) were found to be an ad valorem levy or a special assessment, not a “tax”.
Likewise in Matter of Stevenson (106 AD3d 1146 [3d Dept 2013]), Sanitary District
charges qualified as either ad valorem levies or special assessments, not “taxes”.

Accordingly, the terms ‘“taxes”, “special ad valorem levies”, and “special

assessment” have distinct meanings that must be applied.

C. _ Charges for Demolition or Lawn-mowing are not “Taxes”
Under the RPTL

Charges imposed by towns on real property for lawn maintenance and
demolition are not real property “taxes” under the Real Property Tax Law.
The RPTL is a comprehensive statutory scheme that empowers municipalities

to levy general taxes against real property based on the real property’s value. Taxes
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on property are taxes assessed on all property (or on all property of a certain class)
within a certain territory on a specified date in proportion to its value, or under some
other reasonable method of apportionment, for which the obligation to pay is
absolute and unavoidable and not based on any voluntary action of the person
assessed. Nowhere in that scheme does it provide that charges for demolition or lawn
maintenance are general real property taxes.

“Taxes are public burdens imposed generally for governmental purposes
benefiting the entire community, whereas an ad valorem levy [or special
assessment] is an assessment imposed for specific municipal improvements that
confer a special benefit on the property assessed beyond that conferred generally”
(Piccolo, 108 AD3d at 112-113; quoting Matter of Crandall Pub. Lib. v City of
Glens Falls, 216 AD2d 814, 815 [3d Dept 1995]; see Watergate Il Apts. v Buffalo
Sewer Auth., 46 NY2d 52, 58 [1978]). Here, the Town charges are not “public
burdens”, instead they are burdens on single pieces of property. The Town charges
also do not benefit “the entire community”, instead the demolitions and lawn
maintenance benefits, at most, a specific neighborhood. The charges are thus not
“taxes” under the RPTL.

The Towns argue that the demolition and clean-up charges do not benefit a
particular property or a specified area, and argue that such charges benefit the entire

town. The implicit argument is that by demolishing a building or mowing a lawn,
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property values are improved. However, property values would only be improved in
the immediate neighborhood of the property. A property ten or more blocks away
will not see improved property value because a lawn was mowed across town. By
the Town’s logic, any improvement anywhere in a municipality benefits the entire
town because property values in one neighborhood are improved. This reasoning
makes the RPTL’s distinction between “taxes”, “special assessments”, or “ad
valorem levies” redundant. Why have fire districts, lighting districts, sewer districts,
etc. if every charge for an improvement is a “tax”? Each should be a “tax’ as opposed
to a “special assessment” because the entire town is allegedly benefitted by increased
property values through said neighborhood improvements. Yet, the RPTL does not
agree. Instead, the RPTL provides for “special assessments” or “ad valorem levies”
for such individual property or neighborhood improvements as opposed to a general
“tax”. The Towns also strangely argue that demolishing a dilapidated house or
building is not an improvement to that property.

The Court of Appeals held in Lane v Mt. Vernon (38 NY2d 344 [1976]) held
that Assessments for demolitions are not real property “taxes”. In Lane, regarding a

municipality’s charge against a property for demolition of a building, the Court held

the “assessment before us was not a tax levy but was enacted pursuant to the police

power of the State, delegated, under our State Constitution, to local governments”

(Lane, 38 NY2d at 347-348, emphasis supplied). As in Lane, the charges here for
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demolition and lawn maintenance are not real property ‘“taxes” but “special
assessments”.

In Lane the “building commissioner . . . certified the cost . . . to the city
council”, which then “ordered the City Commissioner of Assessment and Taxation
to prepare a proper assessment roll and to charge the costs against the property”
(Lane, at 347). Like the Towns’ codes here, the City’s building code in Lane
provided that if the city made repairs, it will “cause the costs of such repair, vacation
or demolition to be charged against the land on which the building or structure
existed, as a municipal lien, or cause such costs to be added to the tax roll as an
assessment or to be levied as a special tax against the land” (Lane, 38 NY2d at 348).
This is the situation here. Claiming Lane differs because the term “special
assessment” was used by the Court in describing the demolition charge is circular
reasoning. The issue is whether the demolition charge is a real property “tax”, a
“special assessment” or an “ad valorem levy”, and what a municipality named the
charge is irrelevant as to which category the charge belongs under New York law.
In Lane, the Court of Appeals stated that charges for demolition are not “taxes”,
which is controlling.

The Towns’ argue that the ordinance in Lane is somehow different than the
Towns’ Ordinances here. The “ordinance” in Lane was simply the City adopting the

costs and adding them to the assessment role (see Exhibit A, a copy of the City’s
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Ordinance from the Record on Appeal in Lane). The authority to demolish and
chargeback the costs of the same to the property was contained in the City’s Building
Code (see Exhibit B, a copy of the City’s Building Code taken from the Record on
Appeal in Lane), which contained language similar to the Towns’ local laws. The
Towns argue that Lane differs because “[t]here, the city chose the assessment
option” (Brief, p. 32). The Towns’ implicit argument is that what a town labels a
charge against a property makes it so and statutory definitions are meaningless.

The facts in Lane and here are nearly identical—buildings demolished under
local law and the cost of those demolitions charged against the land and added to the
tax assessment—and the legal analysis is likewise almost identical. In Lane, the
plaintiff argued that the assessment was an illegal tax. The Court found that the
assessment—which was added to the tax roll—“was not a tax levy but was enacted
pursuant to the police power of the State, delegated, under our State Constitution, to
local governments” (Lane, 38 NY2d 347-348). Here too, the Towns’ demolished
buildings under local law and the costs of those demolitions were charged against
the land and added to the tax assessment. Like Lane, Petitioners here ask the Court
to declare those charges a “tax” as opposed to a “special assessment”.

More important, the Towns ignore that the Lane Court held that the

“assessment before us was not a tax levy but was enacted pursuant to the police

power of the state, delegated, under our State Constitution, to local governments.
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Such bodies may enact laws for the ‘protection, order, conduct, safety, health and
well-being of persons or property therein.”” (38 NY2d at 347-8, emphasis supplied,
citation omitted). If, as the Towns argue, the demolition charge in Lane could have
been asserted against the property as either a “tax” or “assessment”, why was it
necessary for the Court to hold that the “assessment before us was not a tax levy”?
Under the Towns’ analysis of Lane, whether the charge was a “tax” or “assessment”
was immaterial and purely a choice by the City. Yet, in upholding the local law in
Lane, the Court found it important to state and hold that the demolition charge was
not a tax.

The Towns’ argument is that if a municipality calls something an
“assessment” rather than a “tax”, the court is bound by the municipality’s choice of
term. But, the issue in cases dealing with the terms “tax”, “special assessment” and
“ad valorem levy” is a challenge to a municipality’s designation of a charge as a
“special assessment” or “ad valorem levy” versus a “tax”. If courts were bound by
the municipality’s designation, those cases would not exist.

If the Towns’ reasoning were correct, there would be no need for the RPTL
to create definitions for “special assessment” or “special ad valorem levy” because
every charge imposed by a town against property would be a “tax”. If the Towns’

interpretation is correct, RPTL 102(20) would not exclude “special ad valorem levy”

or “special assessment” from the definition of “tax”, as all such charges would
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simply be “taxes”.

The Towns also misrepresent the holding in 4M Holding Co. v. Diamonte (215
AD2d 383 [2d Dept 1995]), claiming it holds a demolition charge is a tax, which is
untrue. 4M holding does not hold that demolition charges are a “tax” but instead
accepts the parties’ contention that the charges were a “special ad valorem levy”

because no party challenged that designation.

The decision in 4M Holding states that “the petitioner was advised that if it

did not remove the debris within 10 days, the Town would enter upon the property,

remove the material, and charge the cost of the removal as an ad valorem tax against

the property” (4M Holding Co., 215 AD2d at 384, emphasis supplied). 4M Holding
did not hold that the charge was a “property tax”. Instead, 4M Holding found the
petitioner was advised by the town that he would be charged the cost of the removal
as an “ad valorem tax”. Petitioner in 4M Holding did not challenge whether the
charge was an “ad valorem tax” versus a “special assessment” or real property “tax”
and the 4M Holding Court made no finding regarding the same. Instead, the
petitioner in 4M Holding challenged the authority of the town to clean his land and
charge the land for the same and challenged the charge. 4M Holding does not hold
that a demolition charge is a “tax” as the Towns claim and does not overrule Lane.
This case is the reverse of 4M. Here, no party challenges the Towns’ authority

to demolish the properties and charge those costs against the property—instead, the
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issue is whether such charges are a “tax” or a “special assessment”, which was not
addressed in 4M.

The Towns also argue that language stating that expenses incurred by the town
go “against the land” makes such expenses “property taxes”. There is no authority
for such argument. There are many charges that “go against the land” that are not
“property taxes”: for instance special ad valorem levies, special assessments, and
mechanic’s liens.

The Towns also claim that language stating the charges “shall be collected in
the same manner and at the same time as other town charges” makes the charges
“taxes” as opposed to “ad valorem levies” or “special assessments”. Again, there is
no authority to support this claim. That the town intends the charges to be collected
in “the same manner” as a “special ad valorem levy” does not make the charge a
“special ad valorem levy”. It simply means that the charges will be placed on the tax
bill the same way a “special ad valorem levy” is placed on a tax bill. “The phrase ‘in
the same manner’ has a well-understood meaning in legislation, and that meaning is
not one of restriction or limitation, but of procedure. It means by similar proceedings,
so far as such proceedings are applicable to the subject-matter” (La Monica V.
Krauss, 191 Misc. 589, 590 [NY Mun Ct 1948] [citations omitted]; see also, Matter
of Desotelle, 143 Misc. 732 [Clinton Co Sur Ct 1932]). “[I]n the same manner” refers

to the process by which the charge is added to the tax bill, not the substance of what
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the charge is (see People ex rel. New York School for the Deaf v. Townsend, 173
Misc. 906 [Westchester Co Sup Ct 1940], judgment aff’d, 261 AD 841 [2d Dept
1941], order aff’d, 298 NY 645 [1948] [charges were “special assessments” even

though charges were to be levied and collected in the same manner and at the same

time as town taxes]). Thus, stating a charge is to be collected at the same time or in

the same manner as other town charges does not make a demolition charge a “tax”.
Municipalities routinely collect special assessments “in the same manner and
at the same time as other town charges”. Charges for lighting districts, sewer
districts, fire districts, etc., are included in town, city, village, or county tax levies
“in the same manner and at the same time” as other municipal charges. This does
not make such charges “taxes” under RPTL §936.
For example, RPTL §102(14) provides “Special ad valorem levy” means a

charge imposed upon benefited real property in the same manner and at the same

time as taxes . ..” (emphasis supplied), yet despite this language, there is a distinction
between a “special ad valorem levy” and a “tax”. Indeed, the RPTL 8§102(20)
definition of “tax” excludes “special ad valorem levies”. Thus, because a charge is
collected “in the same manner” as a “special ad valorem levy”, does not make it a
“special ad valorem levy” or a “tax”.

The Towns also claim Municipal Home Rule Law §10 makes demolition and

clean-up charges “taxes”. This is wrong. Section 10 does not define demolition or
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clean-up charges as “taxes”. The statute instead authorizes towns to perform clean-
up and demolition and assess the costs of the same as “charges” against the property.
The statute does not define such charges as “taxes” and instead provides:

(8) The levy and administration of local taxes

authorized by the legislature and of assessments for
local improvements . . .

(9) The collection of local taxes authorized by the
legislature and of assessments for local improvements . . .

(9-a) The fixing, levy, collection and administration of
local government rentals, charges . . .

(Municipal Home Rule Law 810[ii][a]).

Nor does the Town Law define charges for demolition as “taxes”. Instead, it
provides for “the assessment of all costs and expense incurred by the town in
connection with the proceedings to remove or secure, including the cost of actually
removing said building or structure, against the land on which said buildings or
structures are located.” (Town Law §130[16][g]). Towns may assess the costs of
demolition against the property. This does not make such charges a “tax”. Using the
Towns’ logic, any charge authorized by statute is a “tax”, which is not true.

Likewise, Town Law 864 does not define charges for yard clean-up as “taxes”.
Again, under the statute towns can assess the charges of clean-up against the
property. This does not make such charges a “tax”.

The Towns also argue that if the legislature wanted to exempt these charges

from RPTL 936, it could have defined them as a special assessment. As
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demonstrated here, there is no statute defining demolition and clean-up charges as a
“tax”. Instead, there are distinct legal definitions for “tax”, “special ad valorem
levy”, and “special assessment”. One could thus argue that if the legislature wanted
demolition charges included in the RPTL 8936 guarantee, it could have stated the
same in Town Law 8130, and because the legislature did not, the charge is not a tax.
The Towns also argue that because the demolition costs are a “charge” and a
“lien” on the real property, it is a “tax”. However, special assessments also constitute
liens and charges against real property. Further, like these charges, special
assessments are collected in the same manner and at the same time as other town
charges. None of this makes the charges a “tax” as opposed to a “special
assessment”.
Thus the Fourth Department correctly held that:
although Municipal Home Rule Law 8§10(1) permits towns
to collect the maintenance charges, we disagree with the
Town petitioners that the Municipal Home Rule Law
renders those charges “taxes” under RPTL 936. Similarly,
although Irondequoit Town Code 8894-9 and 104-14
provide that the maintenance charges shall be “collected
in the same manner” as other town charges and special ad
valorem levies, that describes the procedure for collecting

the charges and does not address whether they must be
guaranteed pursuant to RPTL 936.

(R. 346)
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D.  The Charges are “Special Assessments”

Because the Towns’ charges for demolition and lawn maintenance are not a
general real property tax and are not based on the value of the property, but instead
are based on the cost of the benefit conferred, those charges are “special
assessments” under the Real Property Tax Law.

A special assessment is a charge imposed upon benefited real property in
proportion to the benefit received by such property; to defray the cost, including
operation and maintenance, of a special district improvement or service or of a
special improvement or service. (RPTL 8102(15]).

“Special assessments” are impositions for improvements beneficial to
particular property and imposed in proportion to the specific benefits conferred.
(Church of Christ the King, Inc.; New York Tel. Co. v. Common Council and
Assessor of City of Rye; Roosevelt Hospital; In re St. Joseph’s Asylum’s Petition, 69
NY 353 [1877]).

There is a clear distinction between taxes levied to raise funds for

general public purposes and assessments imposed for specific improvements. The

former is levied upon all property within the municipality, is based upon a general
benefit to the entire community, and is considered a tax. (Church of Christ the King,
Inc., 115 Misc 2d at 463-464; Matter of Knickerbocker Vil. v Reid, 256 AD 973 [1st

Dept 1939, affd 281 NY 861; State Univ. of N. Y. v Patterson, 42 AD2d 328 [3d
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Dept 1973]). The latter is based upon a particular benefit to a specific area, is levied
to finance improvements especially beneficial to that area beyond the benefits
conferred by general taxation, and is considered equivalent compensation for the
enhanced value derived from the improvement. (Matter of Hun, 144 NY 472, 477
[1895]; Roosevelt Hosp., 84 NY at 111-112; Matter of O’Hara v Board of
Supervisors of Suffolk County, 42 Misc 2d 716 [Suffolk Co Sup Ct 1964], affd 44
Misc 2d 572, affd 24 AD2d 843; NY Tel Co., 43 Misc 2d at 669-670 [Dutchess Co
Supt Ct 1964], aff’d, 25 AD2d 682 [2d Dept 1966]). Here, the town charges are
based on a particular benefit to a specific area and are based on the alleged actual
costs of the service provided, making the charges “special assessments”.

The Towns' argument that a “special district” must be created before a special
assessment can be charged against property misconstrues the statute. RPTL
§102(15), defines ““special assessment” as “a charge imposed upon benefited real
property in proportion to the benefit received by such property to defray the cost . .
. of a special district improvement or service or of a special improvement or service”
(emphasis supplied). The word “or” is used to link alternatives. Use of the word “or”
in RPTL 8102(15) means a charge can be imposed to defray the cost of the noted
categories, including a “special improvement” (with no special district) or “service”
(again, with no special district). Nowhere in RPTL 8102(15) or (16) is there a

requirement that a “special district” be created before a special assessment can be
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charged. Here, the clean-up and demolition are a “special improvement” or
“service”, making the charges “special assessments”.

Further, the Court of Appeals found in Lane v Mt. Vernon (38 NY2d 344
[1976]) that a demolition charge is a special assessment—despite there being no
“special district”.

Charges imposed for the cost and maintenance of public improvements within
a limited area are classified as “special assessments” notwithstanding that the statute
Imposing them does not require that assessments be levied on the property in
proportion to the benefits received, and although such charges are to be levied and
collected in the same manner and at the same time as the town taxes. (New York
School for the Deaf, 173 Misc. 906).

For instance, a town’s special sewer district charges were not “special ad
valorem levies” but were “special assessments”, where the charges were based upon
a “tripartite” calculation only part of which related to assessed valuations of
property, comprising a direct “user charge” based upon water consumption, on
assessed valuation, and on square feet of land, and where the charge bore a direct
relationship to a benefit to real property. (Town of Cheektowaga v. Niagara Frontier
Transp. Authority, 82 AD2d 175 (4th Dept 1981]). Likewise here, the Towns’
charges are not “ad valorem levies” but “special assessments” because the Towns’

charges are based on actual costs to the benefitted property—bearing a direct
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relationship to a benefit to the real property—and not based on the value of the
property.

“Special assessments” are not “taxes” under RPTL §102(20), where a “tax” is
defined as a charge imposed upon real property by or on behalf of a county, city,
town, village or school district for municipal or school district purposes, but does
not include a . . . special assessment.

The Fourth Department dissent admitted the demolition charges are not
“taxes” or “special ad valorem levies”, but instead “special assessments”. (175
AD3d at 849). The dissent then incorrectly states such “special assessments” are still
guaranteed by RPTL 8936 despite the RPTL explicitly stating the definition of
“taxes” “does not include a . . . special assessment” (RPTL RPTL §102[20]).

The Fourth Department’s dissent, and the Towns, fail to understand the
distinction between something that can be collected “like a tax” and RPTL defined
“taxes” for the purpose of the RPTL §936 guarantee. The dissent incorrectly argued:

The RPTL, however, expressly contemplates that special
assessments, under some circumstances, are to be treated
as taxes for purposes of property tax collection. The term
“delinquent tax,” when used in article 11 of the RPTL,
entitled ‘“Procedures for Enforcement of Collection of
Delinquent Taxes,” includes an unpaid “special
assessment or other charge imposed upon real property by
or on behalf of a municipal corporation . . . relating to any
parcel which is included in the return of unpaid delinquent
taxes prepared pursuant to [RPTL 936]” (RPTL 1102 [2]).

Moreover, special assessments may be used to finance
public improvements (see Town Law 8231 et seq.) and, if
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the town is unable to collect such assessments, the tax roll
listing the unpaid assessments is then transmitted to the
county “and collection thereof shall be enforced in the
manner provided by law for the collection of unpaid town
taxes” (§243). Likewise, maintenance, repair, and
demolition charges are to be “collected in the same manner
and at the same time as other town charges” (§64[5-a]).

(R. 347). Yes, the demolition charges can be collected like taxes but they are not
guaranteed by the County. This is the distinction neither the Fourth Department
dissent nor the Towns understand. “Like taxes” means that they are a lien on the
property and will have priority over other liens on the property as taxes do—not that
those charges are guaranteed by the County under RPTL 8936.

This 1s the reason the Legislature exempted “special assessments” from the
RPTL 8936 guarantee—so Counties would not be forced to pay for decisions towns
make regarding properties. As pointed out elsewhere in this brief, it is highly
unlikely the properties at issue can be sold for enough to cover the tax liens plus
demolition costs. The Towns know this, which is why they are desperate to include
these costs in the guarantee. Also as pointed out elsewhere in this brief, the charges
for demolition and lawn maintenance are liens against the property for which the
Towns will be reimbursed if the properties sell for enough to cover the tax liens plus
those charges. But again, because the Towns know that is unlikely to happen, they
want the County to pay those costs through the guarantee. Again, this is exactly why

the Legislature exempted special assessments from the RPTL 8936 guarantee—to
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protect counties from such schemes. Otherwise, towns could run amok and force
counties to pay for all sorts of nonsense.
The town charges are not included in the RPTL 8936 guarantee, and the

Fourth Department’s decision should be affirmed.

E.  The Charges are not “Special Ad Valorem” Levies

Because the demolition and lawn maintenance charges are not based on the
value of the property, but instead are based on the alleged actual costs of the
demolition or lawn maintenance, those charges are not “ad valorem levies”.

A “special ad valorem levy” is a charge imposed on benefited real property in
the same manner and at the same time as taxes for municipal purposes to defray the
cost, including operation and maintenance of a special district improvement or
service. (RPTL §102(14]). An “ad valorem levy” is an assessment imposed for
specific municipal improvements that confer a special benefit on the property
assessed beyond that conferred generally (see, Norwood v Baker, 172 US 269
[1898]; Roosevelt Hosp. v Mayor, Aldermen & Commonalty of City of N. Y., 84 NY
108, 112 [1881]; Church of Christ the King, 115 Misc 2d at 463; see also, RPTL
8102[20]). Ad valorem levies are utilized for such things as constructing sewers (see,
Wilkosz v Village of Brocton, 166 AD2d 885 [4th Dept 1990]), the costs of garbage

collection services (see, Matter of Pokoik v Incorporated Vil. of Ocean Beach, 143
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AD2d 1021 [2d Dept 1988], Iv denied 73 NY2d 706; Sysco Corp. v Town of
Hempstead, 133 AD2d 751 [2d Dept 1987]), and the costs of providing fire
protection services (see, Tuckahoe Hous. Auth. v Town of Eastchester, 208 AD2d
521 [2d Dept 1994]).

The phrase “ad valorem” means “according to the value” and is used in the
field of taxation to designate an assessment of taxes against the property at a certain
rate upon its value. (See Guardian Life Ins. Co. of Am. v Chapman, 302 NY 226,
238-239 [1951]). An “ad valorem tax” is “[a] tax imposed proportionally on the
value of something (esp. real property), rather than on its quantity or some other
measure” (N.Y. Tel. Co. v Supervisor of Oyster Bay, 4 NY3d 387, 395 fnl [2005],
quoting Black’s Law Dictionary 1496 [8th ed. 2004]; see also USA Recycling Inc. v.
Town of Babylon, 66 F.3d 1272, 1286 [2d Cir. 1995] [distinguishing between taxes
on property owners on “ad valorem basis” or in proportion to the value of the
property and those on a “benefit basis” or in proportion to the actual benefit
conferred on the property]).

The definition of “ad valorem” excludes the charges imposed by the Towns.
The Towns’ charges for maintenance or demolition are not based on an assessment
of the value of the property and the charges are not imposed according to the
property’s value. Instead, those charges are imposed based on the alleged actual

costs of the services performed (i.e., the cost of lawn-mowing or demolition of
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structures). Because the Towns’ charges are not general “taxes” and are not “special

ad valorem levies”, they do not fall under the RPTL §936 guarantee.

F. The Administrative Agencies’ Opinions the Towns Rely on are Wrong as
a Matter of Law and Entitled to No Deference

Because the New York Department of Taxation and Finance, New York State

Comptroller, and New York State Attorney General do not enforce Real Property

Tax laws and because this issue is one of statutory construction, the opinions of those
agencies are entitled to no deference. (see Piccolo v NY State Tax Appeals Trib., 108
AD3d 107, 110 [3rd Dept 2013] [definition of “taxes imposed on real property” or
more general term “taxes” presents question of statutory interpretation, requiring
court’s analysis of statutory language and legislative intent, with no deference
accorded to the Division of Taxation’s interpretations]).

The Towns incorrectly rely on opinions of the New York State Department of
Taxation and Finance found at 9 Ops Counsel SBEA No. 55 (1990); the New York
State Comptroller found at 1982 Ops St Comp No. 82-216, and the New York State
Attorney General found at 2015 Ops Atty Gen No. 2015-3.

First, those opinions are wrong as a matter of law because they ignore the
definite and precise legal meanings for the terms “taxes”, “special assessment”, and
“ad valorem tax levy” and also ignore the Court of Appeals’ decision in Lane v Mt.
Vernon (38 NY2d 344, 347-348 [1976] [finding municipal charges for demolition
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are not a tax levy]).

Second, while true that “[d]eference is generally accorded to an administrative
agency’s interpretation of statutes it enforces when the interpretation involves some
type of specialized knowledge” (Belmonte v Snashall, 2 NY3d 560, 565 [2004],
emphasis supplied), such deference is not appropriate here because the Department
of Taxation and Finance, Comptroller, and New York Attorney General do not
enforce Real Property Tax laws. Instead, Counties, Cities, and Villages enforce Real
Property Tax Laws.

Also, despite the opinion in 9 Ops Counsel SBEA No. 55 (1990), which
opined that demolition charges are “taxes”, the New York State Department of
Taxation and Finance argues before New York courts the opposite—that “special
assessments” and “special ad valorem levies” are not “taxes”. (See, e.g., Piccolo v
NY State Tax Appeals Trib., 108 AD3d 107 [3rd Dept 2013]; Matter of Stevenson,
106 AD3d at 1149 [same]; Luther Forest Corp., 164 AD2d at 631).

Further, interpreting these Real Property Tax Law sections does not require
specialized knowledge. Instead, it is a question of statutory construction, which is
the Court’s province. An agency’s construction of a statute will not be accorded
special deference when—as here—the question is one of statutory analysis
dependent on accurate determination of legislative intent. (see Piccolo v NY State

Tax Appeals Trib., 108 AD3d 107, 110 [3rd Dept 2013] [definition of “taxes
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imposed on real property” or more general term “taxes” presents question of
statutory interpretation, requiring court’s analysis of statutory language and
legislative intent, with no deference accorded to the Division of Taxation’s
interpretations]; KSLM-Columbus Apartments, Inc. v. New York State Div. of
Housing and Community Renewal, 5 NY3d 303 [2005]; Polan v. State of NY Ins.
Dept, 3 NY3d 54 [2004]; Belmonte v. Snashall, 2 NY3d 560 [2004]; Lorillard
Tobacco Co. v. Roth, 99 NY2d 316 [2003]; Sbriglio v. Novello, 44 AD3d 1212 [3d
Dept 2007]; New York State Superfund Coalition, Inc. v. New York State Dept of
Environmental Conservation, 18 NY3d 289 [2011] [in such a case, there is little
basis to rely on any special competence or expertise of administrative agency] Drew
v. Schenectady County, 88 NY2d 2424 [1996] [same]; Angello v. Labor Ready, Inc.,
7 NY3d 579 [2006]). This matter is one of statutory analysis dependent on accurate
determination of legislative intent requiring no deference to an agency opinion.
Legal interpretation is ultimately the court’s responsibility. (Drew v.
Schenectady County, 88 NY2d 2424 [1996]). As a general rule, courts will not defer
to administrative agencies in matters of statutory interpretation and questions of law
(Bikman v. New York City Loft Bd., 14 NY3d 377 [2010] [city loft board’s
interpretation of Loft Law provision governing a qualified residential tenant’s right
to sell improvements to the owner of the premises or an incoming tenant]; O Brien

v. Spitzer, 7 NY3d 2395 [2006]; Madison-Oneida Bd. of Co-op. Educational
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Services v. Mills, 4 NY3d 515 [2004]).

Because the New York Department of Taxation and Finance, New York State
Comptroller, and New York State Attorney General do not enforce Real Property
Tax laws and because this issue is pure statutory interpretation, the opinions of those
agencies (which are wrong as a matter of law) are entitled to no deference and should

be ignored.

G. Arguments Regarding Enforcing Tax Liens are Irrelevant

The Towns argue that because towns cannot enforce tax liens, the County
must pay their charges for lawn maintenance and demolition. First, whether or not
the Towns can enforce tax liens is irrelevant to the question. Second, while the
Towns cannot enforce tax liens (i.e., foreclose on a property) they can sue property
owners for the town-imposed charges. Third, the County likely cannot recover the
Towns’ demolition and lawn maintenance charges. (See R. 164-5, §{37-44). Fourth,
if the County does miraculously manage to sell one of these properties for more
money than the tax lien, the Towns would be entitled to surplus moneys to pay the
special assessment liens for demolition and clean up charges. The County cannot
keep surplus money from a foreclosure sale.

The Towns argue that they do not have a choice. It is disingenuous to claim

towns have no choice whether to demolish a building.
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The Towns argue that this “scheme is not unfair because the County, not the
Town, has full control over the enforcement of the unpaid taxes.” The issue here is
whether the charges for demolition and clean-up are taxes versus special
assessments. Regardless, the only power of the County is to foreclose on a property
and sell it at auction. This does not guarantee full payment of the Towns’ high lawn-
mowing and demolition charges and in fact, the Towns do not dispute the County
likely cannot collect anywhere near the full unpaid taxes, clean-up, and demolition
charges through a foreclosure sale. This argument by the Towns is disingenuous.

The towns claim upwards of $600 to mow one residential lot a single time.
They charge more than $20,000 to demolish a residential structure, leaving the
County with an unpaid real property tax lien on an abandoned property that likely
constitutes several years of unpaid taxes, plus more than $20,000 charge for
demolition, and $600 for each time the town mowed the property. The County likely
could not sell such vacant lot (the value of which is demonstrated by its owner’s
abandonment) at a price high enough to recover the tax liens and town charges —
leaving the County taxpayers on the hook for town financial decisions.

The towns’ argument that towns can simply demolish any building and require
the County to pay whatever demolition or mowing costs the town imposes defies
logic. This would require the taxpayers of all the surrounding towns to pay the

demolition costs, without requiring the town performing the demolition to pay any
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costs, i.e., the demolishing town would be reimbursed. Such a scheme does not

qualify as a “tax” as contemplated by the Real Property Tax Law.

H. The Monroe County Tax Code does not include a
guarantee for the Town charges

The Fourth Department also correctly held that Monroe County Code Chapter
673, Tax Act, “does not expand the County respondents’ obligations under RPTL
936, i.e., it does not require them to guarantee or credit the maintenance charges.”
(R. 346)

County Tax Act §3 provides that the “assessor shall complete the assessment
roll . . . and shall forthwith cause a notice to be published and conspicuously posted
... conforming to the requirements and provisions of the real property tax law of the
state of New York relating to notice of completion of tentative roll, public
examination, complaints, and board of assessment review; and in all other respects
shall proceed in the preparation, correction, completion and certification of the

assessment roll as directed by the real property tax law of the state of New

York” (emphasis supplied). Further, §10 provides that each “receiver of taxes and
assessments or collector shall . . . make and deliver to the county treasurer an
account of unpaid taxes, upon the tax roll annexed to his warrant, which he shall
not have been able to collect, verified by his affidavit, that the sums mentioned

therein remain unpaid, and upon the verification of the said account by the
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county treasurer he shall be credited by the county treasurer with the amount
of such account” (emphasis supplied).

The Monroe County Tax Act mirrors the Real Property Tax law regarding
RPTL Article 9’s guarantee of taxes by the County. The Towns' argument for
expanding the guarantee to include any charge imposed by the Town defies logic.
Under the Towns argument, the Towns can include any charge against a property
and the County must pay such charge regardless of amount or ability to recover. The
RPTL and the County Tax Act do not support conferring such broad power on the
Towns.

The Court cites language that the Monroe County Tax Code requires County
“tax warrants to include ‘moneys to defray any other town expenses or charges’”,
but reading the County Tax Code this broadly would require the County to reimburse
the Towns for every expense, which is not the purpose of the RPTL or Monroe

County Tax Code.
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Point 2

The Towns’ Local Laws Impair the Powers of the County

Requiring the County to guarantee payment of the Towns’ demolitions and
lawn-mowing charges would impair the powers of the County in violation of the
New York State Constitution Article 1X, §82(d) and Municipal Home Rule Law
810(5).

The argument is not that the Towns’ local laws are unconstitutional, but that
their and the trial court’s interpretation of the Towns’ Local Laws violate the New
York State Constitution Article IX, §2(d) and Municipal Home Rule Law 810(5).
The Town’s laws allowing them to demolish buildings or clean-up yards and charge
the costs against the properties are not unconstitutional. Holding that such charges
are “taxes” as opposed to “special assessment” is what violates the NY Constitution
and MHRL.

In Opinion 86-76 of the New York State Comptroller, the Comptroller was
asked to render an opinion on whether a village could adopt a local law authorizing
the levy and collection of delinquent electric charges with annual general taxes. In
finding a village could not adopt such a local law, the Comptroller cited two reasons:
First, only the State Legislature can exercise authority regarding the assessment and
collection of taxes; and second, the adoption of such a local law “would nonetheless

be prohibited by Municipal Home Rule Law 8§10(5) in those instances where
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delinquent taxes are collected by the County.” (emphasis supplied).

MHRL §10(5) provides “a local government shall not have the power to adopt
local laws that impair the powers of any other public corporation.” In Opinion 86-
76, the Comptroller states the effect of such a local law providing for the levying of
unpaid utility charges on the tax bill “would be to require the county to guarantee
their payment to the village even though it is not required to do so under the Real
Property Tax Law”—what Petitioners seek to accomplish in this Article 78
proceeding. The Comptroller concludes by stating that “[u]nder these circumstances,
a village local law providing for the collection of unpaid utility charges with village
taxes would impair the powers of the county and would be improper...”

MHRL 810(5) is derived from New York State Constitution Article 1X, §2(d),
which provides that “[e]xcept in the case of a transfer of functions under an
alternative form of county government, a local government shall not have the power
to adopt local laws which impair the powers of any other local government.” The
policy behind the constitutional provision and MHRL is that one local government
should not be able to negatively impair or control another local government, which
IS what Petitioners seek to do.

Any local law purporting to levy code enforcement (such as lawn-mowing)
and demolition liens is subject to Article IX, Section 2(d) and MHRL §10(5) and

cannot “impair the powers of any local government.” In Opinion 86-76 of the New
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York State Comptroller, to the extent the effect of such a local law requires the
County to guarantee their payment to Petitioners, it impairs the powers of the County
and is improper.

The New York State Constitution and Municipal Home Rule Law do not allow
Petitioners attempt to impair the powers of the County by creating a potentially
staggering additional mandate in which the County would guarantee the cost of code
enforcement and demolitions by local governments. With 31 local governments in
the County, code enforcement expenses for demolitions and lawn-care or other code
violations per municipality would cause a significant tax increase for County
residents.

Turning to New York State Attorney General’s Opinion 98-35, the opinion
involved a village in Montgomery County and states that unless the County amends
its local law to provide for reimbursement of village costs of demolition and clean-
up, the village must consider an alternative. AG Opinion 98-35 recognizes the
applicability of the principles enunciated in State Comptroller Opinion 86-76: that
when a county opted into collecting and guaranteeing real property taxes under
RPTL 81442, a village cannot by local law impair the powers of the county as
prohibited by the Constitution and MHRL and create a mandate forcing the county
to also guarantee village code enforcement and demolition expenses — unless the

county agrees to do so.
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Here the Towns claim upwards of $600 to mow one residential lot a single
time. They charge more than $20,000 to demolish a residential structure, leaving the
County with an unpaid real property tax lien on an abandoned property that likely
constitutes several years of unpaid taxes, plus more than $20,000 charge for
demolition, and $600 for each time the town mowed the property. The County likely
would never sell such vacant lot (whose value is such that its owner abandoned the
property) at a price high enough to recover the tax liens and town charges—leaving
the County taxpayers on the hook for town financial decisions.

Petitioners’ problems with deteriorating properties require a legislative, not
judicial, solution from amongst all levels of government—federal, state, and local. It
Is not a matter to be solved by Petitioners unilaterally creating a new mandate for

County government.
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CONCLUSION

Because the charges imposed on real property by the Towns for demolition
and lawn maintenance are not “taxes”, but instead are “special assessments”, which
are not included in the Real Property Tax Law §936 guarantee of Town taxes, and
because requiring the County to pay the Towns’ demolition and lawn-mowing costs
impairs the powers of the County in violation of NYS Constitution Article IX, §2(d),
the County respectfully requests that the Court affirm the Fourth Department’s
decision.
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Seotion 3. Thie ordinance shall take effeot irmedi-
ately.

George E. Bants
Alderman

APPROVED AS T0 FOR
AND LEGALITY THIS ORDINANCE
ADOPT®D BY CO*VON COUNCIL

Louig R, Pagsno
eaet. Corporation Counsel Irvlgg B. Kendall
residen

ATTEST:
Walter Yeyer
Charles F. Bgriker Clerk
AFFROVED APFROVED
Dept. Oct. 23/63 Oct 24 1963

By P. Rayrond Sirignano
ayor

AN ORDINABCE CONPIRYING TH= ASSES3 ERT ROLL IN THE
VATTIR OF REVOVAL OF DEBRIS AND RUBBISH, ETC,, FROW
PR®'ISES NO. 245 FRANKLIN AVENUE, BRING LOT 24 IXN
BLOCK 31bB6.

WHEREAS, a public hearing, after due publicetion of
notice thereof, was held by this Comron Council on De-
cerber 11, 1963, on the confirmation of the assessrent
roll in the matter of the removal of debris and rubbish,
eto., fror prerises No. 246 Franklin Avenue, being lot
24 in Block 3156; and

WHERREAS, at said public hearing, no one appeared in
person in opposition thereto; NOW THEREFORE,

The City of Yount Vernon, in Cormon Council convened,
d4oes hereby ordain and enact:-

Section 1. It is hereby ordered and directed that the
assessrent roll in the ratter of rewoval of debris, rub-
bish, etec., fror premises No. 246 Franklin Avenue, known
as Lot 24 in Block 3156, be and the sare hereby is con-
firrmed to the end that the sur of $970.00 shall be ap-




DB2 26 1963
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portioned, sesessed, confir~ed and collected on and
fror Lot 24 in Block 3166, being the property deered to
be btenefitted thereby and heretofore established as &
district of assess~ent.

Seotion 2. The City Clerk is hereby directed to de-
1liver the mssessvent roll in the asbove ratter to the
Corptroller who shall collect the assesgrent met forth
therein in the wanner provided by law.

Section 3. This ordinance shall take effect imrdedi-
ately.

Geor E, Bantz
erran

APFROVED AS TO FORY
AND LEGALITY THIS ORDINAXCE
ADOPTED BY COPVOR COUNCIL

Igg;! R, B%gg%o
sst. Uorporation Counsel Irving B. Kendall
PFL-IE&E?"“*‘“"

cgiila; DePgsgquale
ATTEST:
Walter Ve
Dept. Age't & Taxation Tity UIorE
APPROVED
DRC 87 1968
ate
By P. Rayrmond Sirignano
ayor
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i I\li.li‘ul..f‘., Lk appears fYem the earticiecatiah f L. Coraghie
f. foner of Buildinpsilized Gevobny 23, 19403, shit pusidant o Local

Low @0 of the yeor 1962, aud Avticle 21 of Lhe Buildiny Gouae, that.,
il » 3 2 $

it was nocossary for hina to rewmove debris, rubbish, (-'1uj-- e and |
OLIA W omaterials fron p,._...a.,w' noe 245 Freaklin Avoras; bueang Lot 25
;1n Block 3155 on the Taun Asseoument Map ol the City ol Mo 1;_ Veraozi
i New York, and that the cost thercof to date ig the cum of £770.00
:and that the vasoval frem said preniscs is eowplete and tanc tha
'total cost of Cihie work of xaroval was the sum of $970.00; NUW

L S b bt a b

diloals G, .
The City of ilount Verson, in Comzon Council comvencd,

does hercby orxdain and cnaciie-

‘ Scetion L. The work of the removal off dibris, rubbish,

)

being lot 24 in Block 3156 on the Tax Assescaent Mop of the City of

Mount Vernon, N.Y., is herchy declared to be complete and thut the

otal cost of gaid rewoval which was done puusuant to Locul L 4
FOE 1962 and Article 21 of the Building Code, wvas the sum of $970.00
t §2. ‘The Commissioner of Assessment and Taxation is here-

by directed to preparc a proper assessnent roll and report and to

iment and othex materials from premises No. 245 Franklin:Avenue, be+

ing Lot 24 in Block 3156 as shown on the Tax Assessmeant Mﬁp of thé

lCity.éf Mount Vernon, N.Y., in accordance with the prdﬁisions of:.
Local LaW‘#4 of 1962 and Axticle 21 of the Bulldlng Code.

|assess and charge the cost of the removal of debris, xubbish, equip-

;,§3.- Thls ordinance shall take effect 1mmed;ately. &
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.

collected on and Ixom Lot 24 in Dlechk 315, being the propewiy
deemed to be benefitted thexeby .am'l hereielore establiched as a
distyict Qf assessuent.

| §2. The City Clerk is hereby ¢irected to ¢eliver the

assessment roll in the above matter to the Coinptrollc:r who shall

collect the assessment set forth thercin in the manner provided

by 1aWc T ‘ : | : . 7 " . l .." ‘o“ :
§3. . This oxdinance shall take effect immediately. j
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proval; orinthe event of the Mayor's disapproval, a memovanduin by the City Clerk
of its passage over the Mayvar's veto; or in the event the ordinance took effect he-
ause ol the Mayor's Giiluee o approve or Lo disapprove v return wathin ten days,
a memorandum to that effect. The photostatic copies thercof shall be kept
chrohalogically, in annual bound veolumes. A copy, certificd by the City Clerk,
shall bdpresumptive evidence of the passage of the ordinance and of the facts cer-
tified. (As.aumended by L. L. 1961, No. 10)

inconsistont with Wis chapter or with other laws of the state, repulate the powers
and dulics of city oh"\cr and departments, such ordinances to be known as the
"Administrative Code Qr;(l) of Mount Vernen;™ but no ordinance shall be passed

§ 40. AD! Q‘di'[‘l‘u\'l'l\'l-‘. CODE, The Common Council may by ordinances nol

interfering withthe exercise of the execcutive functions of the officers, departiments,
andboards of the city, as proWNded in this chapter or otherwisc by law The council
shall have power and it shall be it duty by ordinance to designate the different rooms
andoffices in City Hall, or in any bullglingused as such, to be occupied by the various
courts, officers, boards and deparihents of the city. (As amended by L. L. 1961,
No. 11) g

8 41. SPECIAL LIGHTING DISTRICTS.
(Repealed by L. L. 1961, No. 37)

§ 42. ALTERATION OF GRADES AND NAMES OF STREETS. The grade of
any street shall not be fixed or establishicd except by ordinance of the Common Council,
Thegrade of a street heretofore or hereafter legally established shall nol be changed,
except by ordinance of the Common Council, and except also upon compensation for
damages done, to be ascertained in and by proceedings provided by law for ascer-
taining damnges {or lands taken for the opening of streets, The Common Council shall
have full power to change or alter, by ordinance, the name of any street, avenue,
place or highway in the City of Mount Vernon, at any time, in the discretion of said
Common Council, and said ordinance may prescribe the pcrlod of time for which
said ordinance sm!l be published in a newsp'xpcr published in the Cily of Mount
Vernon. (As amended by L. L. 1927, No. 2; L. L. 1961, No. 12) W

§ 43. APPORTIONMENT OF CITY‘S EXPENSE OF IMPROVEMENTS. The

- Common Council may, by ordinance approvedby the Board of Estimate and Contract,

fix and determine the amount and proportion of the expense which shall be borne by
the city at large of any public improvement. The amount and proportion of the ex-
pense of such improvements which shall be borne by the city at large may be included
inthe budget and raised by tax the same as other general city charges. An amount
sufficientto pay, when due, any bonds issued to finance the portion of such expense
to be borne by the city at large, together with the acerued interest thereon, shall

~ beincluded in the tax budget and raised by tax the same as other general city charges

and such bonds as they mature, together with the interest thereon, shall be paid
out of the moneys so raised by tax. The proportion of the expenses which is not

borne by the city shall be assessed and charged upon the. property affected by such
jmprovement in the form and manner provided by law or ordinance. 1@ words

"public improvement” as used herein shall be deemed fo refer to any one of the
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following: The laving out, opendng constructiyg, extending, widening, altering,
stradphtening, altering of grade, prading, regrading, paving, surfacing, mrrowing r
and discontinuing of public streets, the construction and altering of drains, puiters,
_erosswalks, sidewalksand curbs in the publie streets, laying out, opening, enlarp-
ing, improving and ornamenting public squares and parks and acquiring the land
necessary therefor; the constructing, reconstructing, extension and alteration of
" public sewers and draing within or without the limits of the city; constructing and
altering of sewerage disposal works within and without the Hmils of the city; the
construction of bridges, arches and culverts and the extension of mains and pipes
and appurtenances for the supplying of water for public purposes and for private
* consumption; the construction, reconstruction, extension and cnlargement of off-
strect parking spaces, lols ,garages, or facilities, theconstruction of buildings,
structures, garages,. spaces or facilities for off-street parking purposes for the
relicf of traffic congestion and the acquisition of real property or any inlerest therein
necessary for or incidental to the consiruction or operation of parking garages,
parking spaces or parking facilities for such purpose; the acquisition of real property,
rights-of~way or any interest therein which may be required or necessary in con-
nectionwith the construction of state arterial highways within the city limits as well
as the cost of preparing any such real property so acquired for such public use.
In any ordinance which shall provide that the whole or any portion of the expense
of any such public improvement shall be assessed and charged upon the property
benefited and affccted by such improvement, the Common Council may provide that
- the assessments shall be payable in one installment, or in equal annual install-
ments not exceeding twenty years, but no provision shall be made for such payment e B
- in installments for a period beyond the probable usefulness of such improvement C
asprovided by the Local Finance Law{As amended by L. 1923, Ch. 617; L. 1943, .
.Ch. 710; L. L. 1956, No. 3.) " : . .

s g 4
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3-a. SIDEWALKS ON NEW STREETS. Hercalter whencever the Common
all determine to regulate, grade, pave or otherwise improve any new
street, aven highway or public place in the Cily of Mount Vernon, there shall be
included in the plags and specifications therefor, and as part of said improvement,
specifications for the struction of sidewalks on said new street or streets, avenue,
highway or public place; material, width, ete., of which said sidewalks shall be
constructed, shall be spec in said specifications, and said sidewalks shall be
constructed as a part of said imprayvement. The cost and expense of the construc-

:
%
]
L1

tion of said sidewalks shall be apporttened, and assessed upon the scveral abutting ‘e 723
properties at the same time, in the samtgpanner, and with like effect as the cost “

and expense of said regulating, grading, paving~qr other improvement made on said
new street or streets, avenue, highway or pub lace aforesaid, and as a part
thereol. (As added by L. L. 1927, No. 3.)

§ 43-b. PUBLICIMPROVEMENTS IN CONJUNCTION Wi STATE, FEDER-

AL OR COUNTY GOVERNMENTS. Whena public improvement isundextaken through,
by authority of, or in conjunction with the State, and/or Federal and/qr County
_ Governments, or any agency thereof, the Common Council shall, by ordinince ap- °
" proved by the Board of Estimate and Contract, fix and determine the proportion)
- any, of the cost and expense of such improvemerit to the city, to be borne by, as-
¢

£
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. : LOCAL LAW NO. 3, 1962 '
i LOCAL LAW AMENDING SECTION 220 01 CHAPTER 400 OF T LAWES OF
N g2z,
’ Be it enadged by the Common Council of the City of Mount Vernon, asfollows:

-

' 8 1. Scction 229_of Chapter 4900 of the Laws of 1922, as amended being the
Charter of the City of Maunt Vernon, N. Y., is hereby amended to readas follows:

; § 229. APPORTIONMERT OF ASSESSMENT. Anypersonwhase real property

isassesseduponihe tentative assngsment rott with real property of another person
; asonepicce or plot, mayatany timedior the filing of such assessment roll, before
the samece shall have been made the finakgssessment roll, submif s deed or other
cvidence of title to the property to the Compissioner of Assossmcnl and Taxation.
The Commissioner shall apportion the nsNont and the tax thereon, and shall
forthwithdeliver a written stalement of his apportionment to the Comptroller, The
Comptroller shall thercupon enter the appor tmnm:'mw.yun the assessment roll, and
shall thereafter separately receive the taxes so apporlioned. No apportionmoent of
any lot shall be made, however, unless no part of the propecty resulting from such
apportionment is less than a regular building lot.

g 2. This local law shall take effect forty-five (43) days after its adoption.
(Adopted by Common Council May 23, 1962. Approved by M: 1}'01'\Jum 1662,

LOCAL LAW NO. 4, 1962

A LOCAL LAWAMENDING LOCAL LAW NO, 3ANDLOCAL LAW NO. 4 OF TIIE

"YEAR 1953, ASAMENDED BY LOCAL LAW NO, 1 OF THE YEAR 1955, AS AMEND-

EDBY LOCAL LAW NO.1 OF THE YEAR 1962, OI‘ THE CITY OF MOUNT VERNON,
N. Y.

Be it enacted by the Common Council of the City of Mounl Vernon, as [ollows:

§ 1. Local Law No. 3 and Local Law No. 4 of the ycar 1953, as amended by
Local Law'No. 1of the year 1955, as amended by Local Law No. 1 of the year 1962,
of the City of Mount Vernon, N. Y., is hercby amended 'md renumbered {0 read as
follows:

§ 113-a. POWERSANDDUTIES, GENERALLY. Except as otherwise provided
by statute, and subject to the provisions of law and ordinances of the Common Council,

the Department of Buildings shall have jurisdiction, supervision and control as :
follows: _ . 3;

1. Overtheenforcement of the zoning ordinance, the building code and other ]
laws, ordinances, rules and regulations governing the construction, alteration main-
‘tenance, use, occupancy, safety, sanitary and mechanical equipment and inspec-
tion of buildings or structures in the city, and shall have charge of the removal of
buildings or otheir structures and of the location, construction, alteration and re-

" L 5-8
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moval of sipns, dlumoated, or pon-illommated, attached o the exterime of any
building s or structure or crected onany premiscs, topether wathadl suefoee and sub-
suriace construction withinthe sidewalkaven, other than pertaing to Uie consdruction
oruse of the stevels and loghways for steeel and hiphway poepees, he coverimgss
thereol inud enteances thereto, and the issuanee of permils in references thereto,

e e e g——

2. In addition to the foreroeing, the.Commisejoper of Duildings_chall have
full power and _._ll_llall\l‘ll\' to reguire the owner of any premises witinn the ety upon
L avhielibnere shall he o biline T 18 noces pred and m an anfeniable condition,
or a wall, buildir: or other siructure, or part thereof, which may be dilapicdated
l.' and inanunsafeor _lj,l!‘._:i‘)'()[l_.‘_i_'@'_(_)_l_‘.t_'_i_[igm‘.__tll Lake down and_rewmove the siane, _nd Lo
t clearawavanyandall debris canscd thereby, and require the owner of any premises
within the cily contunng or consisting, inwhole or in part, of an abandoned exca-
vittion to fill in the same.  For the purposes of this seenon, a building which has
¢ not progresscd beyond the first tier of beams within six months firom the date of
issuance of permit therefor, shall be considered a building in untenantable condi-
tion; and an excavation which exists for a period of three months shall be cansiderced
£ an abandoned excavation. Wien the owner of such premises shall fail or neaslect
to raze or remove such building, W.l“ or olther structure, or Lo clear n".:y -.nrj
Lebrris, or [ill in said excavation, \\Q_gl_m\ five davs after written notice so to do hais
heen served upon him personally or by delivering andleaving the same at his res-
idence, or if he be a non-resident of the city, by mailing the same to him at -
his last known place of residence, or if the name of the ownerorhislus tplaco
of residence cannot be ascertained after due diligence, by posting the same in
a conspicuous placcuponthe premises, the Commissioner of Buildinzs shall _have |
suchbuilding, wallor other structure tikendown and removed, such debris eleared
Away and such abandoned excavation filled in, :md the expense of _said razing, re-
moval, clearine away and fillingin, when certified by said Commissioner to the
Qommgn_&mgl, shall thercunon I)o chargeable and becomie a ficn upon_the s h'lld
premises and shall be paid by the city out of its peneral funds and lovlod (‘(u'rcctcd
enforced and colleeted in the same manner, by the same px'oconrlmg_.___'j_ngl uncl(‘r
the same penalties as an assessment jor a public improvement. In the evenl that !
¥ theowner of such premises is a corporation, personal service of snid notice upon -
l’. an officer, director or managing agent thercof shall be sufficient and equivalent '
to personal service upon an individual owner, and an office or place of business
of such corporation shall be and constitute the "residence” of the owner hercinabove

mentioncd

3

1

e e

kT

e

3
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In addition to the foregoing, the Commissioner of Buildings shall have
©full power and. authority to require the owner of any premises within the Cily who -
. 1sor has been reqirixed by the Zoning Board of Appeals or otherwise by law to erect _
. and maintain {ences, es, plantings, shrubbery, lawns or other screening or
landscaping facilities on sald-premises, to erect, replace, repair or maintain said
. fences, hedges, plantmgs shru , lawns or other screening or landscaping
facilities.

4, Whenthe owner of such premises shall*fajl or neglect to erect, replace,
" repair, or maintain said screening or landscaping facikities within thirty (30} days PRl
after written notice so to do has been served upon him, €ither personally by de- Wi
liveries and. leaving the same with him, or by mailing the sam registered or :
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wob.  DEEDR, '141'1'(7. , TO Vi PRESENTED: MA2LTO DE FILELD,
(Repealed Ly 1. L. 1861, No. 46)

TENTATIVE ARSESSMENT ROLL. Detween the first and {fiflh days of
April in Meh year, the Commissioner of Assessment and ‘Taxation shiall begin to
prepare and\ by the fifteenth day of June shall have completed in triplicite, a tenta-
tive asscssniont roll for the year, The assessment roll shall be in tie form re-
quired by the 0y law. (As amended by L. L. 1933, No. 6.)

sioner of Assessmeh! and Taxation has completed the tentative assessment roll, he
shall publish at least Yyice in the official paper or papers, a notice of the complet-
fon thereof and that it may be examined at his office, and of the days, to be known
as gricvance days, durin\t-. which complaints may be filed and heard af his office.
A verified written cnmplmh'\ statine the full value of the property and the rcasons
for complaint must be filed with the Commissioner durirg the grievance davs. The
said gricvance days shall be between the twenticth and tlmholh days of June in each
year. All complaints shall be board and decided by (ke Board of Review, which
shall attend al the Commissioner's otfice for the purpose of hearing complaints, if
requested in writing by the complaihant, on every business day during said period

B 228. REVI &‘;r\lﬂ) CORNECTION OF ASSESSMENTS. When the Commis-

* from nine o'clock in the forenoon to \h' ‘clve o'clock noon, and from two o'clack to

four~thirty in the afternoon, and from cw,l.t to ten o'clock in the eveningr on the last
business day of said period, and during s:i: h other hours as they shall deem neces-
sary. (As amended by L. L. 1930, No. 1; V.. L. 1933, No. 6, and L.L. 1961, No.

B 229. APPORTIONMENT OF ASSESSMENT, Any person whose real property
is assessed upon the lentative assessment roll withyreal property of another person
as one picce or plot, may at any time after the filinfr of such assessment roll, be-

fore the same shall have been made the final asscssment roll, submit his deed or,

other evidence of title to the property to the Commissidnsr of Assessmoent and Tax-
ation, The Commissioner shall apportion the asscsqmcnl\'md the tax thercon, and

shall forthwilh deliver a wrilten statement of his apportionment to the Comptroller..

The Comptroller shall thereupon enter the apportionment upoh the assessment roll,
and shall thercaiter separately reccwe the taxes so apportione
Lth& grievance days

& 230. ASSESSMENT OF OMITTED PROPERTY. During

aforesaid the Commissioner of Assessment and Taxation may add tQ the tentative.

assessment roll any property liable to taxation, the asscssment of which may have
been omitted, and he may increase any assessment upon the tont'ltwe\s

roll, upon givm“ two days' written notice of such addition or increase to the owner
or agent of the property if known, otherwise to the occupant thereof. Such, notice
may be given by publication in the official paper or papers or by registered' mail.

Complaints against any such change shall be heard in like manner as compl:unts
against an original assessment, S

§ 230-a. CONFIRMATION AND LIEN OF LOCAL ASSESSML‘NTS If the whole

sessment .

.l .
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the property affocted by sueh improvement, sueh assessment shad) be confirmed by
*_t‘ho Common Counel, iter a pubiwe hearme stall have been hadoat wineh any peye-
Son juterenied may preseat weitten objections to such conhipmation,. cotice of the
Aime and place of sueh hearing shall be published in Dhe official paper of the eity at -
Jeast ten davs prioe to the hearing, .

The Gtle of such assensmoent, with the date of confirmation by the Common
Council, shall be entered, with the date of such entry, ina record of the titles of
assessments confirmoed and shall be kKept in the Office of the Commissioner of Tuxes
and Assessmoents,  (As added by 1., L, 1926, No. 2.)

E 231. RICUHTS TO REVIEW ASSESSMENT OF TAX FOR LOCAL IMPROVI-
MENT LIMITED. No action or proceedity lo set aside, vacate, cancel or annul
y assesament or tax for a local improvement shall be maintained, except for
totql want of jurisdiction to levy and ausess the saume on the part of the ofiicers,
boar or body autharized by law to make such levy or assessment or to order the -
improvement on account of which the levy or assessmeni was made. No action or
procecdity shall be maintained to modify or reduce any such assessment or tax
except for Daud or substantial error by reason of which the amount of such tax or
assessment iSin excess of Lthe amount which should have been lawlully levied or

rassessed,

B 232, PROCEDRURE ON REVIEW. No action or proceeding shall be main-
tained to set aside, vadate, cancel, amul, review, reduce or otherwise question,
test or affect the legality wr validity of any assessment or tax for a local improve-
ment, except in the form and manner and by the proceedings herein provided, If, o
in the procecdings relative to(t{x( assessment or tax, entire absence of jurisdiclion -
on the part of the officers, bow k:r body authorized by law to levy or assess the
same orto orderthe improvement account of which the assessment was made or
tax imposed, is alleged to have existed or in casec any fraud or substantial crror,
other than the errors or irrcgulnritie&mciﬁcd in the preceding section, by rea-
son of which substantial damages have boéen sustained, are alleged Lo have existed
or fo have been committed, any party am}t'-vcd thereby, who shall have filed ob-
jections thereto, within the time and in the mhwmner specified by law therefor, and
whose objections have been overruled by tth]')Q:rcl of Review, may apply,to the
Supreme Court at any special term thereof held Wwithin the ninth judicial district,
for an order vacating or modifying such assessment\ys to the land in which he has
an interest, upon the grounds, in said objections speci‘&gd. and no other, and upon
due notice of such applicationto the Corporation Counscl, Each such application
shall be made within twenty days after the confirmation of thc\nsscssment. There-
upon such court may proceecd to hear the proofs and allegations of the parties and
determine the same, or may appoint a referce to take the proo[“and report thereon
_or to hear, try and determine the same. 1If it shall be determined I such proceed-
ing that the officers, board or body had no jurisdiction to make the 15 or assess- %
ment complained of or order the improvement, the court may order siuch assess- i
- " ment or tax vacated. If it shall be determined therein that any such fr:&\or sub- ;
stantial error has been committed and that the party applying for such relici has
. suffered substantial damages by reason thereof, the court may order that the\as- - -~
| sessment or tax be modified as to such party, and that so modified it be conﬁrmed.\ Ui

! : " | o -92-

SA-50




Exhibit B

38 Ny 2d 344

r

* - Y

A lihe application may be made to secare o modifieation or reduction of any sueh
assessment ot Lax onaccount of trawd or some sebstintial error oceurvingg an the
perforivance of the vorl of the unprovemest on account of which such aonessment
or tax is nunde ovr lovied, and it shall be determined o like manner, I, i any such
procecading, it shall be determined that such fraud or substantial error has been
commiticd, by reason of which any such assessment or tax upon the lands of any
such auprieved party s been unbivwiolly increased, the court may order that such
assessient orax be meditied by deducting therefrom such amount oo isw the
same proportion to such assessment or tax as the whole amount of suech unlawful
increasce is to the wiv e amousn! of the assessmenst o s for the Bnprovement. An
order so made in any sach procecdno shall be entered e the Covety Clerid’s Office
of Westchester County, and shall Lasve the same furce and etfeet as w judement,
The court may, durin:, the peadeney of uny such procecein, stay the collection of
any assessment or tax invoeived therein as against the parties thereto, Cuosts and
disburscments ol any soch proce cding may be allowed in the diseretion of the court.
No appeal simll be allowed or talen from the order made in any such proceeding,
but the determination e made therein shall be final ana conchurive vpoen all the
parties thereto. No acsessment or Lax shall be modificd olherwice than {0 reduce
it to the extent that the same may bo shown by the partizs complainin:; thereol to
have been in fact increased in dollars and centls by reasun of such fravd or sub-
stantial crror. In no cvent shall that proportion of any cuch asscoesment which is
the equivalent of the fuir value or fair cost of the improvement be disturtodfor any
cause. No moncy pawd onaccount of any asscssment or X shall be recovered for
any cause, except the amount of the excess of such astessment or tax over and
above the fair value and cost of the improvement. In enic of the [ailure of any as-
sessment or tax for any caurse, the Comptroller shall certify such fact to the Com-
mon Council and it shall be its duty to fortlwith cause the same o be relevied and
reassessed in a proper manner,

§ 233. CONSOLIDATION OF SEPARATE PRCCEE!INGS. Two or more per-
ay unite in commencing and prosccuting proceciinss to vacate or modifly
assessmcerig; and when two or more persons have commenced separate proceedings
to vacate om lily assecssmenis for the same improven: i, the court beiore whom
the same are cléhnpnced or pending, or a judge thereof at special term or cham-
bers may, by order ui\m“ duc application and notice, consuslidate such separate pro-
ceedings into one proceedihy :

§ 234. REBATES AND DEFICIENCIES. In all cas:s of assessment for im-
pProvement the Commissioner of Assessment and Taxation shall include in the ap-
portionment all the expenses connected wmx\aqrhich were incident to the making
of the improvement and assessment. Whenever t-te\amount apportioned shall ex-
ceed the actual cost of the improvement, including athexpenscs connected there-
Wwith or incident thercto, the Comptroller shall certify tht~amount of the surplus to
the Commissioner and he shall thercupon declare a rebate amtihthe excess shall be
refunded pro rata to the persons who paid their assessments. INhe amount as-
sessed for any improvement shall be insufficient to cover-the cost of the<improve- .
ment, including all expenses connected therewithand incidental thereto, th mp=
troller shall certify the amount of the deficiency to the Common Council and Co
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