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INTRODUCTION 

Petitioner Columbia Memorial Hospital (the “Hospital” or “Petitioner”) 

submits this brief in support of its appeal from the Decision and Order of the 

Supreme Court, Columbia County, dated September 3, 2019 (“Decision”). The 

Decision granted Respondent Marcel E. Hinds, M.D.’s (“Respondent”) motion to 

dismiss the Hospital’s claims, pursuant to CPLR §§ 3211(a)(1) and (a)(7), and 

found as a matter of law that Respondent alone was entitled to receive $412,418.93 

(the “MLMIC Funds”) from non-party Medical Liability Mutual Insurance 

Company (“MLMIC”), which is currently holding such amounts in escrow pending 

a final determination of the parties’ dispute.  As set forth below, because the 

Decision improperly resolved numerous factual issues on a pre-answer motion to 

dismiss on the basis of inconclusive documents and misinterpreted the applicable 

laws, the Decision should be reversed and the Hospital’s complaint (“Complaint”) 

reinstated. 

By way of background, MLMIC was a mutual insurance company that 

issued medical malpractice policies to health care providers in New York.  

Respondent was one of numerous providers at the Hospital who received 

malpractice coverage through MLMIC in connection with their employment.  In 

2016, MLMIC announced that it was being acquired and that MLMIC would be 
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converted or “demutualized” from a mutual insurance company to a stock 

insurance company.  In connection with the demutualization, it was determined 

that the physician policyholders or their administrative designees (which were 

typically the employers, such as the Hospital) would receive payments based on 

the amount of premiums paid for any malpractice policies issued between July 

2013 and July 2016.  Recognizing that disputes might arise between providers and 

employers concerning the proper beneficiary of the cash consideration for a 

particular policy, MLMIC’s Plan of Conversion (the “Conversion Plan”) set forth a 

procedure whereby objections could be filed with MLMIC, which would in turn 

trigger an escrow of the relevant cash consideration until the dispute was resolved 

either by settlement or upon the final ruling of an arbiter or court.  

After lodging its objections with MLMIC, the Hospital commenced the 

underlying action seeking to establish its entitlement to the MLMIC Funds.  The 

Hospital asserted, among other claims, a cause of action for declaratory judgment 

finding that Respondent, a former employee, would be unjustly enriched if he were 

to receive the MLMIC Funds because the Hospital paid for the annual malpractice 

insurance premiums for his policies between 2013 and 2016 (collectively, the 

“Policy”).  The Hospital also alleged that Respondent’s failure to assign the 

MLMIC Funds to the Hospital constituted a breach of the implied covenant of 

good faith and fair dealing inherent in his employment agreement, dated August 1, 
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2012 (the “Employment Agreement”), because he had already received all 

compensation due to him in connection with his prior employment. 

Notwithstanding the Hospital’s allegation that it alone paid for Respondent’s 

malpractice premiums – an allegation that the lower court was required to accept as 

true for purposes of the motion – the lower court erroneously accepted 

Respondent’s conclusory contention that he had actually paid for the malpractice 

premiums each policy year by way of a deduction to his incentive compensation.  

This argument was based upon language from the Employment Agreement. 

In arguing before the lower court that he paid the MLMIC premiums, 

Respondent simply relied on an incentive compensation formula in the 

Employment Agreement. The Employment Agreement stated that, in addition to 

his base salary, Respondent was entitled to incentive compensation when the 

revenue the Hospital actually received from his professional services exceeded the 

expenses attendant to his employment, including his base salary, the actual costs of 

his benefits, the malpractice premiums, and office and staff overhead costs.  Even 

if that threshold was reached, however, Respondent was only entitled to 65% of the 

amount of that excess figure.   

However, because that formula merely spoke of the potential for incentive 

compensation, and did not support a finding that Respondent actually paid for his 
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malpractice premiums out of his incentive compensation, the Employment 

Agreement did not conclusively establish Respondent’s defense as a matter of law 

and therefore did not constitute proper documentary evidence sufficient to warrant 

dismissal under the  strict standards imposed by CPLR § 3211(a)(1) for motions to 

dismiss based on documentary evidence.  Compounding this manifest error was the 

lower court’s erroneous reliance on Respondent’s affidavit, which case law 

uniformly holds cannot be used in support of a motion pursuant to CPLR § 

3211(a)(1).   

Moreover, in positing the conclusory assertion that he actually paid the 

malpractice premiums, Respondent did not allege, let alone prove: 

• Whether the revenue he and his unit produced during the 
relevant time frame would have entitled him to any 
incentive compensation but for the malpractice 
premiums. 
 

• What the Hospital’s actual expenses were during the 
relevant time, a critical factor in assessing Respondent’s 
entitlement to incentive compensation. 
 

Despite the fact that such factual issues are not a proper subject of inquiry in 

resolving a pre-answer motion to dismiss and that Respondent never furnished the 

lower court with any such facts, the lower court accepted at face value 

Respondent’s conclusory allegation that he had actually paid for the malpractice 
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premiums through his incentive compensation.  This factual finding was patently 

erroneous and thus requires reversal of the dismissal order.     

Based on the same erroneous findings, the lower court then dismissed the 

Hospital’s alternative claims for unjust enrichment, money had and received, and 

breach of the implied covenant of good faith and fair dealing.  Such claims are 

supported by sufficient allegations, and were only dismissed because of the lower 

court’s improper resolution of the facts. 

In order to further justify its erroneous determination, the lower court 

distinguished this matter from the seminal First Department case of Schaffer, 

Schonholtz & Drossman, LLP v. Title, 171 A.D.3d 465 (1st Dep’t 2019) 

(“Schaffer”) and the numerous courts that have followed it, including the Supreme 

Courts in New York County, Westchester County, Nassau County, Saratoga 

County, Suffolk County, Greene County, Warren County, and Broome County.  

These courts have all held that, at a minimum, there are viable claims for 

declaratory judgment based upon unjust enrichment principles where the employer 

alleges that it paid for the premiums, and the employer/employee did not bargain 

for the specific disposition of the MLMIC Funds in any employment agreement.  

The lower court instead opted to follow an Erie County Supreme Court decision 

that predated Schaffer to find that Respondent was entitled to the MLMIC Funds, 
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particularly given its (erroneous) finding that Respondent had allegedly paid for 

the premiums by way of his incentive compensation.  As established herein, the 

Erie County decision should not be followed here in light of the underlying factual 

determination that was erroneous. 

Finally, the lower court also relied heavily on Insurance Law § 7307, which 

it interpreted to preclude payment of the MLMIC Funds to a policy administrator 

“unless the defendant [policyholder] signs the agreement to do so.”  In parsing out 

one phrase, the lower court plainly ignored MLMIC’s Conversion Plan and the 

orders from the New York State Department of Financial Services (“DFS”).  Both 

MLMIC and DFS explicitly recognized that entitlement to the MLMIC Funds 

depended on the factual circumstances of each case, and that the formal 

designations of a “policyholder,” “policy administrator,” or “designees,” or the 

absence of a formal assignment of the cash consideration, were not conclusive per 

se as to any party’s entitlement to the MLMIC Funds.   

Accordingly, the Court should respectfully reverse the Decision and 

reinstate the Complaint.   
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QUESTIONS PRESENTED 

1. Whether the lower court improperly granted Respondent’s motion to 

dismiss, pursuant to CPLR § 3211(a)(1) & (a)(7), based solely on the parties’ 

Employment Agreement and Insurance Law § 7307? 

The lower court improperly granted Respondent’s motion to dismiss because 

the documentary evidence – the Employment Agreement – did not conclusively 

establish a defense as a matter of law.  The Employment Agreement merely set 

forth a formula to calculate potential incentive compensation that included 

malpractice premiums as just one of several factors.  However, it did not establish 

that Respondent actually paid for the malpractice premiums, directly or indirectly, 

through his incentive compensation in each of the three policy years between 2013 

and 2016.  Because of this gaping evidentiary hole, the lower court should have 

denied Respondent’s motion. 

Furthermore, Insurance Law § 7307 does not unequivocally establish that 

the policyholders alone are entitled to the cash consideration absent a formal 

assignment.  Recognizing this open issue, both MLMIC and DFS have explicitly 

stated that the ultimate entitlement to the cash consideration is fact-dependent on 

each physician’s employment circumstances.    
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2. Whether the lower court improperly dismissed the Hospital’s claim 

for unjust enrichment? 

Relying on the same unfounded assumption that Respondent actually paid 

for the malpractice premiums, the lower court erroneously concluded, as a matter 

of law, that Respondent could not have been unjustly enriched if he had paid for 

the malpractice premiums himself.  Because this remains an open issue that 

requires discovery, the lower court improperly dismissed the Hospital’s claim for 

unjust enrichment.   

3. Whether the lower court improperly dismissed the Hospital’s claim 

for breach of the implied covenant of good faith and fair dealing? 

The lower court improperly dismissed the implied covenant claim by 

assuming facts not in evidence.  Specifically, the lower court assumed that neither 

party contemplated the consequences of MLMIC’s sale, and that as a result, neither 

party’s interest was compromised so as to implicate the implied covenant of good 

faith and fair dealing.  However, such assumptions regarding the parties’ intent 

were erroneous, where the Hospital maintained a catch-all interest in any funds 

arising from the employment.  In any event, such factual determinations should not 

have been made on a motion to dismiss. 
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STATEMENT OF FACTS 

A. Respondent’s 2012 Employment Agreement 

In or about August 1, 2012, Respondent entered into a written employment 

agreement with the Hospital.  (R. 20; 32-40)  Pursuant to the Employment 

Agreement, the Hospital employed Respondent full-time, effective as of August 1, 

2012, as an OB/GYN physician.  (R. 20; 32; 35)   

The Hospital compensated Respondent for his services with a $300,000 

“Base Salary,” incentive compensation, and on-call compensation, as well as 

various benefits, including health, disability and life insurance, retirement benefits, 

vacation time, and time/reimbursement for other allowed activities and expenses.  

Pursuant to Section 9 of the Employment Agreement, the Hospital purchased “an 

individual occurrence-based medical malpractice insurance policy in the minimum 

amounts required for all members of the Medical Staff of the Hospital” for 

Respondent, and chose MLMIC for that policy.  (R. 20; 35) 

Upon the termination of the Employment Agreement for cause, Respondent 

agreed that he would “only be entitled to receive the accrued but unpaid Base 

Salary, and Incentive Compensation, owed to you as of the date of your 

termination.”  (R. 20; 36) 
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B. The Incentive Compensation Formula 

In addition to his Base salary, Section 3(b) of the Employment Agreement 

sets forth a formula for determining incentive compensation based on the 

Hospital’s actual operating figures.  That section provides in whole: 

(b) Incentive Compensation: The amount equal to the annual 
professional component net revenue, which for purposes of this 
Agreement shall mean the amount actually collected by the Hospital 
in a given contract fiscal year from billing the professional component 
of any services provided by you, regardless of office location, (“Hinds 
Revenue”), shall be calculated quarterly for your review and shall be 
reconciled each contract fiscal year against the expenses directly 
attributable to your employment hereunder (“Hinds Expenses”). 

If in a given fiscal quarter, 50% of the Hinds Revenue exceeds 
$75,000, you will receive additional compensation (“Incentive 
Compensation”) for the amount exceeding $75,000 up to a total of 
$5000 per quarter.  The Quarterly incentive, if achieved, will be paid 
May (for 1st qtr), August (for 2nd qtr), November (for 3rd qtr), February 
(for 4th qtr). 

If in a given fiscal year the Service Revenue1 is in excess of the 
Service Expenses, the Hospital shall pay you additional compensation 
(“Incentive Compensation”) from those Service Revenues in an 
amount equal to sixty-five percent (65%) of the amount equal to the 
difference of (a) the Hinds Revenue and (b) the Hinds Expenses, 
assuming such difference is a positive number. The Hinds Expenses, 
and the expenses for each of the Physicians in the Service shall be 
calculated as follows in any given fiscal year: 

                                           

1  While the Employment Agreement does not explicitly define the terms “Service 
Revenue” and “Service Expenses,” these terms refer to the revenue and expenses, respectively, 
of the Hospital’s “OB/GYN Service,” which is defined on the first page of the agreement as the 
division of the Hospital devoted to providing OB/GYN care. 
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1. Base Salary     $ 

2. Actual cost of benefits   $ 

3. Malpractice premium   $ 

4. Office and staff overhead figure  $ 

       ___________ 

Total amount to be exceeded per 
annum to earn Incentive Compensation in 
accordance with this Section 3(b) $ 

(R. 33) 

C. The Hospital Paid And Administered The Respondent’s MLMIC Policy 

Besides Respondent, nearly all of the physicians and staff members of the 

Hospital were and are insured with professional liability policies issued by 

MLMIC, which are paid for and managed by the Hospital.  (R. 20)  For the 

relevant time periods in question (i.e., the three policy years between July 15, 2013 

through July 14, 2016), the total amount of premiums paid by the Hospital to 

MLMIC for the Policy was $214,720.54. (R. 21) 

As the formally designated Policy Administrator, the Hospital chose and 

obtained the policies for its physicians; paid the premiums for the policies; 

corresponded with MLMIC concerning the policies, such as in regard to changes 

and cancellations; received the benefits of any dividends, credits, rebates or return 

on premiums; processed renewals; took responsibility for any claims issues; and 

otherwise dealt with the policies for all administrative purposes.  (R. 21) 
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Respondent never took any steps to administer, manage, or otherwise 

oversee the Policy.  Furthermore, Respondent never inquired as to the status of the 

policy, renewals of the policy, or the costs of the policy, or objected when the 

Hospital received any dividends or rebates in connection with the policy. (R. 21) 

At no time did Respondent make any contribution directly from his Base 

Salary for the Policy.  Respondent never claimed the premium payments as income 

on his annual tax forms.  The amounts paid for the policy by the Hospital were 

never treated by Respondent or the Hospital as income to Respondent. In fact, the 

Hospital claimed the premiums as an expense to the Hospital, as delineated 

annually on its tax forms. (R. 21) 

A full explanation of the Hospital’s administrative role, including as a 

designated Policy Administrator, is detailed in a letter from the Hospital’s 

President/CEO, Jay Cahalan, to the New York State Department of Financial 

Services on August 28, 2018.  (R. 22; 41-43) 

D. Respondent Resigned From The Hospital 

Respondent subsequently resigned from the Hospital on August 1, 2017.  (R. 

22)   
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E. Recent Events Involving MLMIC’s Demutualization 

MLMIC historically was a mutual insurance company subject to the 

supervision, and rules and regulations, of DFS. (R. 22) 

Sometime in or about 2016, MLMIC announced that NICO, a subsidiary of 

Berkshire Hathaway, would be acquiring MLMIC and that, as part of that 

transaction, MLMIC would be converted or “demutualized” from a mutual 

insurance company to a stock insurance company.  Under New York Insurance 

Law § 7307, demutualizations are governed by a plan of conversion, which must 

be approved by the Superintendent of DFS.  Such plans of conversion must set 

forth the “manner and basis of exchanging the equitable share of each eligible 

mutual policyholder for securities or other consideration, or both, of the stock 

corporation into which the mutual insurer is to be converted.”  (R. 22) 

The value of the consideration to be paid out for each policy is based on the 

amount of premiums “properly and timely paid to the insurer” during the three-

year period preceding the plan of conversion. (R. 23) 

On July 15, 2018, the Board of Directors of MLMIC adopted a Plan of 

Conversion that governed the proposed demutualization, subject to DFS approval 

and a vote of eligible policyholders (the “Conversion Plan”).  (R. 44-97)  In 

connection with that transaction, certain cash consideration in an amount 
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calculated to be 1.9 times the sum of premiums timely paid during the payout 

period, which was defined as the period between July 15, 2013 and July 14, 2016, 

was to be paid to eligible policyholders or their “Designees.” (R. 23; 58) 

The Plan defines “Designees” as “Policy Administrators… to the extent 

designated by Eligible Policyholders to receive the portion of Cash Consideration 

allocated to such Eligible Policyholders.”  (R. 23; 49)  The term “Policy 

Administrator,” in turn, is defined as the person “designated on the declarations 

page of the applicable policy or otherwise as the administrator of the Policy.” (R. 

23; 50) 

Thus, under the Plan, where a policyholder has “designated” the Policy 

Administrator as the recipient of Cash Consideration (either through the 

declarations page of the policy “or otherwise,” the Cash Consideration must be 

paid to the Policy Administrator – as “Designee” – and not to the Policyholder. (R. 

23)   

MLMIC thereafter received both regulatory approval from the DFS on 

September 6, 2018, and policyholder approval on September 14, 2018, for the 

conversion of MLMIC to a stock company, and on October 1, 2018, it closed on 

the sale of MLMIC to NICO for cash consideration in the amount of 

$2,502,000,000.  (R. 23-24; 98-125) 
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Recognizing that disputes might arise concerning the proper beneficiary of 

the cash consideration for a particular policy, the Conversion Plan set forth a 

procedure whereby objections could be filed with MLMIC, which would in turn 

trigger an escrow of the relevant cash consideration until the dispute was resolved 

either consensually or upon the final ruling of an arbiter or court.  (R. 24) 

Specifically, Schedule I to the Conversion Plan provides as follows: 

Objection to Recipient of Cash Consideration 

If a Policy Administrator or EPLIP Employer has not been 
specifically designated to receive the Cash Consideration allocated to 
an Eligible Policyholder, but nevertheless believes that it has a legal 
right to receive such Cash Consideration, such Policy Administrator 
or EPLIP Employer may send MLMIC a letter (return receipt 
requested) or an e-mail (preferably an e-mail) that sets forth such 
position, along with a statement to the effect that it has provided a 
copy of such letter or e-mail to the applicable Eligible Policyholders, 
at any time prior to the date of the Superintendent’s public hearing. If 
sent by mail, the objection will be considered to be received by 
MLMIC only when actually received. If MLMIC receives a properly 
filed objection, the allocated Cash Consideration will be held in 
escrow by the Conversion Agent until MLMIC receives joint written 
instructions from the Eligible Policyholder and the Policy 
Administrator or EPLIP Employer as to how the allocation is to be 
distributed, or a non-appealable order of an arbitration panel or court 
with proper jurisdiction ordering payment of the allocation to the 
Policy Administrator or EPLIP Employer or the Eligible Policyholder.  

(R. 63) (emphasis added) 
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In providing regulatory approval for the demutualization, DFS issued a 

decision that largely confirmed the dispute resolution process in the Plan (the 

“DFS Decision”).  (R. 98-125)  Importantly, the DFS Decision notes that the 

definition of Policy Administrator is not determinative of who is or is not entitled 

to the cash consideration, and that “[t]he determination of who is entitled to the 

cash consideration depends on the facts and circumstances of the parties’ 

relationship and applicable law, to be decided either by agreement of the parties or 

by an arbitrator or court.” (R. 122) 

Thus, the Conversion Plan’s objection procedures for Policy Administrators, 

coupled with the DFS Decision’s explanation for how the determination of 

entitlement should be made based “on the facts and circumstances of the parties’ 

relationship and applicable law,” confirmed that: (a) Eligible Policyholders were 

not necessarily entitled to the cash consideration by simply refusing to execute an 

assignment of rights to the Policy Administrator; and (b) Policy Administrators had 

potentially viable claims to the cash consideration, even without being a formal 

“Designee,” if otherwise provided for under the factual circumstances and pursuant 

to applicable law.   

On January 14, 2019, DFS issued a follow-up order concerning the MLMIC 

Funds and set forth a few deadlines for the parties to advise their respective 
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tribunals and/or MLMIC of the on-going dispute and resolution status (“DFS 

Order”).  (R. 25; 126-129)  To those that do not advise MLMIC of any active 

dispute resolution processes, DFS authorized MLMIC to release the MLMIC 

Funds to the policyholder upon the expiration of the stated deadline.  However, in 

the event that MLMIC released the remaining escrowed funds to policyholders, the 

DFS Decision reiterated that “the release of the escrow shall have no substantive 

effect on the parties’ positions with respect to who is entitled to the payment under 

the relevant law.” (R. 38; 122)   

F. MLMIC Continues To Hold The MLMIC Funds  
Pending A Resolution Of The Parties’ Dispute 

Despite attempts by the Hospital to procure Respondent’s cooperation 

regarding the MLMIC Funds, Respondent has refused to comply with the 

Hospital’s request that the MLMIC Funds be turned over to the Hospital.  

Respondent failed and/or refused to sign the Assignment Agreement. (R. 25) 

Consequently, the Hospital advised MLMIC that it was the Policy 

Administrator, and that the Hospital objected to any distribution of the MLMIC 

Funds to Respondent.  Based on the objection lodged by the Hospital, MLMIC 

continues to hold the MLMIC Funds in escrow, and has not made any distribution 

to either the Hospital or to Respondent. (R. 25-26) 
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PROCEDURAL HISTORY 

A. The Complaint 

The Hospital commenced this action by the filing of a Summons and 

Complaint on February 20, 2019. (R. 17-31) 

The Hospital’s primary claim is for declaratory judgment based on the 

equitable principles underlying unjust enrichment and moneys had and received 

causes of action.  (R. 26-27)  Out of an abundance of caution, the Hospital also 

asserted claims for unjust enrichment, moneys had and received, and breach of the 

implied covenant of good faith and fair dealing in the event that MLMIC 

prematurely released the funds to Respondent.  (R. 27-29) 

B. Respondent’s Motion to Dismiss 

Rather than answer the Verified Complaint, Respondent moved to dismiss, 

pursuant to CPLR §§ 3211(a)(1) and (7).   Respondent submitted a factual affidavit 

from Dr. Hinds, an affirmation of Seth E. Nadel, Dr. Hinds’ attorney, agreements 

and correspondence between the parties and MLMIC, and certain documents from 

MLMIC.  (R. 130-182)  Respondent did not submit any documentary evidence 

regarding the actual operating figures for the calculation of his incentive 

compensation, nor did Respondent submit any evidence that he actually paid his 

malpractice premiums through his incentive compensation or otherwise.  
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C. The Lower Court’s Decision 

In granting Respondent’s motion to dismiss, the lower court made one 

critical factual determination that erroneously permeated the entire Decision: that 

Respondent alone paid for the malpractice premiums for the Policy.  The lower 

court summarized this point, stating: 

The plaintiff’s entire argument, as framed by the complaint, focuses 
on the bare and incorrect assertion that the hospital paid the policy 
premiums and that equity, not ownership, dictates that it should be the 
recipient of the cash contribution.  However viewed, this assertion is 
belied by the terms of the Employment Agreement, whereby the 
defendant’s incentive compensation is reduced by the policy 
premiums.  On this record, equity does not dictate that the plaintiff 
should be compensated. 

(R. 12) 

In particular, the lower court found that the Employment Agreement 

“establishes that the insurance premiums were deducted before the defendant 

received any incentive pay.  That is, the defendant was to receive incentive pay, 

65% of the amount by which his revenue exceeded the expenses paid by the 

hospital, and one [of] the expenses being his medical malpractice insurance.  

Stated differently, the defendant would not receive incentive pay until the revenue 

generated by his services exceeded the amount of his medical malpractice 

insurance.” (R. 11-12) 
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By finding that Respondent actually paid for the malpractice premiums, the 

lower court dismissed the Hospital’s claim for declaratory judgment, which was 

based on principles of unjust enrichment, and the unjust enrichment claim itself, 

because it found no enrichment at the Hospital’s expense.   

The lower court found support for its determination in Insurance Law § 

7307.  The lower court strictly interpreted the statute to require payment to the 

policyholder/owner absent an assignment.  (R. 11)  Notably, the lower court 

ignored both the Conversion Plan and DFS’ Decision, which provided for the 

objection procedures, in its determination.   

The lower court also dismissed the claim for breach of the implied covenant 

of good faith and fair dealing because it was apparently able to divine the parties’ 

intent regarding the MLMIC proceeds.  It stated, without any evidentiary support 

or findings, that “in all likelihood neither party appreciated that a windfall could 

occur as a result of the MLMIC sale, because, quite simply, they did not appreciate 

the meaning and the value of an ownership stake prior to the demutualization 

plan.” (R. 13) 
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THE APPLICABLE LEGAL STANDARDS  
OF REVIEW FOR MOTIONS TO DISMISS 

On a motion to dismiss pursuant to CPLR § 3211, “the court must afford the 

pleadings a liberal construction, take the allegations of the complaint as true and 

provide plaintiff the benefit of every possible inference.”  EBC I, Inc. v Goldman, 

Sachs & Co., 5 N.Y.3d 11, 19 (2005); see Goshen v. Mutual Life Ins. Co. of N.Y., 

98 N.Y.2d 314, 326 (2002); see also Graves v. Stanclift, Ludemann, Mcmorris & 

Silvestri, P.C., 174 A.D.3d 1086 (3d Dep’t 2019); Piller v. Tribeca Dev. Group 

LLC, 156 A.D.3d 1257, 1261 (3d Dep’t 2017).  “Whether a plaintiff can ultimately 

establish its allegations is not part of the calculus in determining a motion to 

dismiss.”  EBC I, Inc., 5 N.Y.3d at 19. 

When the movant relies specifically on CPLR § 3211(a)(1), dismissal  is 

warranted only if the documentary evidence submitted “utterly refutes plaintiff's 

factual allegations, conclusively establishing a defense as a matter of law.”  

Koziatek v. SJB Dev. Inc., 172 A.D.3d 1486 (3d Dep’t 2019).  See Ganje v. Yusuf, 

133 A.D.3d 954, 956 (3d Dep’t 2015) (quoting Goshen v. Mut. Life Ins. Co. of New 

York, 98 N.Y.2d 314, 326 (2002)); see also Goldman v. Metro. Life Ins. Co., 5 

N.Y.3d 561, 571 (2005) (“where documentary evidence submitted conclusively 

establishes a defense to the asserted claims as a matter of law”).  To qualify as 

documentary evidence, the evidence must be unambiguous and of undisputed 
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authenticity.  Koziatek v. SJB Dev. Inc., 172 A.D.3d 1486 (3d Dep’t 2019).  

Particularly relevant here, affidavits and affirmations do not constitute the type of 

“documentary evidence” considered in support of a motion to dismiss pursuant to 

CPLR § 3211(a)(1).  Lopes v. Bain, 82 A.D.3d 1553, 1554 (3d Dep’t 2011); 

Crepin v. Fogarty, 59 A.D.3d 837, 838 (3d Dep’t 2009) (“[A]ffidavits submitted 

by a defendant do not constitute documentary evidence upon which a proponent of 

dismissal can rely.”).  The only valid purpose for which an affidavit may be 

submitted on a motion to dismiss is “for the important (but limited) purpose of 

authenticating the ‘documentary evidence.’” See Higgit, Practice Commentary, 

McKinney’s Cons Laws of NY, CPLR § 3211.   

Respondent also moved to dismiss for failure to state a cause of action under 

CPLR § 3211(a)(7).  On such a motion to dismiss, the Court must determine 

whether the proponent of the pleading has a cause of action, not whether the 

proponent has stated one.  Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275 (1977); 

Scheffield v. Vestal Parkway Plaza, LLC, 102 A.D.3d 992, 993 (3d Dep’t 2013).  

Then, as with all motions under CPLR § 3211, the Court must “accept the facts as 

alleged in the complaint as true, accord plaintiffs the benefit of every possible 

favorable inference, and determine only whether the facts as alleged fit… within 

any cognizable legal theory.”  Leon v. Martinez, 84 N.Y.2d 83, 87-88 (1994). 
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ARGUMENT 

POINT I 
 

THE DECISION SHOULD BE REVERSED BECAUSE THE 
DOCUMENTARY EVIDENCE DID NOT CONCLUSIVELY RESOLVE 

FACTUAL ISSUES AND DISPOSE OF THE HOSPITAL’S CLAIMS 

The fundamental starting point for the Hospital’s appeal lies in the Court’s 

proper understanding of the Employment Agreement and how incentive 

compensation is determined and calculated.  As established below, Section 3(b) of 

the Employment Agreement – the only “documentary evidence” relied upon – only 

sets forth a formula for determining potential incentive compensation based on 

actual operating figures, such as revenue and expenses.  Because there is no 

evidence of the Hospital’s actual operating figures, however, the Court should not 

have found, as a matter of law, that Respondent actually paid the premiums by a 

deduction to his incentive compensation. 

The lower court’s Decision was thus fundamentally flawed because it failed 

to properly apply the standard for motions to dismiss under CPLR § 3211(a)(1).  

Specifically, the Employment Agreement did not conclusively establish that the 

Respondent paid his own malpractice insurance premiums so as to refute the 

Hospital’s allegations that the Hospital had paid the premiums in the course of 

Respondent’s employment.  (R. 12; 33)  Rather, the formula in the Employment 
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Agreement merely gave rise to the possibility of this occurrence depending upon 

facts that were never provided by Respondent and that could not have served as the 

basis for dismissal under CPLR § 3211(a)(7).  Because this error permeated the 

entire Decision, this Court should reverse the Decision and reinstate the Complaint. 
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A. The Employment Agreement’s Formula For Calculating Incentive 
Compensation Is Contingent Upon Actual Operating Figures 

Under Section 3(b) of the Employment Agreement, there are two periods of 

potential incentive compensation that Respondent was entitled to earn: quarterly 

and annually. 2   

                                           

2  Section 3(b) of the Employment Agreement provides, in relevant part:  

If in a given fiscal quarter, 50% of the Hinds Revenue exceeds $75,000, you will 
receive additional compensation (“Incentive Compensation”) for the amount 
exceeding $75,000 up to a total of $5000 per quarter….   

If in a given fiscal year the Service Revenue is in excess of the Service Expenses, 
the Hospital shall pay you additional compensation (“Incentive Compensation”) 
from those Service Revenues in an amount equal to sixty-five percent (65%) of 
the amount equal to the difference of (a) the Hinds Revenue and (b) the Hinds 
Expenses, assuming such difference is a positive number. The Hinds Expenses, 
and the expenses for each of the Physicians in the Service shall be calculated as 
follows in any given fiscal year: 

 
1. Base Salary     $ 

2. Actual cost of benefits   $ 

3. Malpractice premium    $ 

4. Office and staff overhead figure  $ 

       ___________ 

 
Total amount to be exceeded per 
annum to earn Incentive Compensation in 
accordance with this Section 3(b)  $__________ 

(R. 33) 
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First, for each fiscal quarter, Respondent was entitled to receive up to $5,000 

if the actual revenues collected by the Hospital for Respondent’s work exceeded a 

threshold of $150,000.  (R. 33)   Once Respondent’s collected revenues exceeded 

$160,000, he was entitled to the full $5,000. 

Second, for each fiscal year, Respondent was entitled to receive up to 65% 

of the amount that the Hinds Revenue exceeded the Hinds Expenses, assuming that 

the Service Revenue (after subtracting the four categories of Service Expenses) 

were sufficient to pay for the 65% figure.   (R. 33)    

Thus, while the Hospital was willing to reward Respondent up to five times 

each year for his productivity, there was no guarantee of incentive compensation 

(as compared to his base salary set forth in Section 3(a)) if, for example, 

productivity or collections were too low.  Rather, it all depended on the actual 

operating figures of the Hospital, which had yet to be determined.  Indeed, the 

figures for each category of expenses are purposefully left blank to reflect the 

methodology for future calculations with hard numbers.   (R. 33) 

Moreover, Respondent was not penalized with any loss of his base salary if 

his productivity was poor each quarter and/or the Service lost money.  Thus, for 

instance, if Respondent generated only $25,000 per quarter in “Hinds Revenue” for 

the Hospital in a given year, Respondent would still get his $300,000 Base Salary, 
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nothing for incentive compensation, and the Hospital would be fully responsible 

for the payment of Respondent’s salary, benefits, administrative costs, and 

malpractice insurance premiums in their entirety.    

At the other end of the factual spectrum, if Respondent generated $1 million 

in annual revenue, and his annual expenses were only half that amount, 

Respondent would receive 65% of $500,000 as additional incentive compensation, 

or $325,000, assuming the Service Revenues also exceeded the Service Expenses 

by that same amount.   

In sum, the Employment Agreement, by itself, merely establishes a formula 

for determining potential incentive compensation; it does not support a conclusive 

determination that Respondent actually paid for his malpractice premiums.  As 

established below, the lower court erroneously made numerous factual 

assumptions about the Hospital’s actual operating figures for each policy year in 

question. 

B. The Lower Court Made Numerous Assumptions  
About the Hospital’s Actual Operating Figures  

In order for the lower court to have concluded that Respondent actually paid 

for the malpractice premiums, the lower court must have made broad assumptions 

of facts regarding the Hospital’s actual revenues and expenses.  The most apparent 
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facts that the lower court presumed were that Respondent and the OB-GYN 

Service actually generated substantial revenues for the Hospital, and that such 

revenues exceeded the Hospital’s actual expenses.  On a more granular level, 

because the MLMIC Funds were comprised of payments from three separate 

policy years, the lower court must have also assumed that the Hospital’s revenues 

exceeded its expenses for each and every year between 2013 and 2016.  Lastly, the 

lower court must have assumed that incentive compensation was actually 

calculated in the way specified by the Employment Agreement. 

As the Court will readily find, there was no documentary evidence in the 

record regarding the Hospital’s actual revenues, the actual cost of benefits afforded 

Respondent, or the share of his expenses relating to administrative overhead.  Nor 

was there any evidence that the compensation was actually calculated each policy 

year in accordance with the Employment Agreement.  The only thing that the 

lower court cited to was the Employment Agreement, which was literally blank as 

to any future operating figures.  This was plainly erroneous. 

Even worse, the lower court made such assumptions in the face of the 

Hospital’s allegations – which should have been accepted as true – that the 

Hospital alone paid the malpractice premiums for Respondent. (R. 12; 19; 21; 26) 

To the extent that the lower court relied on Respondent’s affidavit, which claimed 
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that he paid for the premiums,3  that was reversible error as well.  To reiterate (see 

p.21-22, supra) “[i]n order for evidence to qualify as ‘documentary,’ it must be 

unambiguous, authentic, and undeniable.”  Magee-Boyle v. Reliastar Life Ins. Co. 

of New York, 173 A.D.3d 1157 (2d Dep’t 2019).  “[L]etters, emails, and affidavits 

fail to meet the requirements for documentary evidence” that can be considered in 

support of a motion to dismiss pursuant to CPLR § 3211(a)(1).  Magee-Boyle v. 

Reliastar Life Ins. Co. of New York, supra; Lopes, 82 A.D.3d at 1554; Art & 

Fashion Grp. Corp. v. Cyclops Prod., Inc., 120 A.D.3d 436, 438, 992 N.Y.S.2d 7, 

10 (1st Dep’t 2014); Tsimerman v. Janoff, 40 A.D.3d 242, 242 (1st Dep’t 2007); 

Fontanetta v. John Doe, 73 A.D.3d 78, 85-86 (N.Y. App. Div. 2010) (“[A]ffidavits 

are not documentary evidence”).   

Thus, absent documentary evidence of the kind acceptable under CPLR § 

3211(a)(1) to refute the Hospital’s allegation that the Hospital paid for the 

malpractice premiums, the lower court committed reversible error. 

                                           

3  Respondent submitted an affidavit to establish a number of factual assertions, including 
allegations that his incentive compensation was reduced in an amount equal to the Policy 
premiums and that the Hospital attempted to manipulate Defendant into assigning the MLMIC 
Funds.  (R. 132-139)  Reliance on affidavit proof at this stage was improper.  In any event, since 
all of these factual disputes “do no more that assert the inaccuracy of plaintiffs’ allegations,” they 
should be disregarded entirely. Art & Fashion Grp. Corp., 120 A.D.3d at 438. 
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C. Premiums As An Expense Factor Does Not  
Equate To A Payment By Respondent Only 

Moreover, even if Respondent and the Hospital’s OB-GYN Service had 

generated sufficient revenues to cover their respective expenses, thereby entitling 

Respondent to an incentive compensation payment, the lower court should not 

have found that Respondent alone paid for the malpractice premiums.  The lower 

court essentially found that because it was possible that Respondent had indirectly 

paid for some of the malpractice premiums, he therefore must have paid for the 

entirety of that expense.  However, there are at least two problems with this 

conclusion. 

First, Section 3(b) of the Employment Agreement provides for an incentive 

compensation payment “in an amount equal to sixty-five percent (65%) of the 

amount equal to the difference of (a) the Hinds Revenue and (b) the Hinds 

Expenses,” which includes “Malpractice premiums.”  (R. 33)  Thus, assuming that 

Respondent was entitled to receive incentive compensation in any given year, 

Respondent’s incentive compensation was only reduced by 65 cents for each dollar 

that the Hospital spent for Respondent’s premiums.  This means that, 

hypothetically, the Respondent indirectly only paid for 65% of the premiums, with 

the remaining 35% of the costs being paid by the Hospital. 
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Second, the lower court’s reasoning is conceptually flawed because, under 

its interpretation, if Respondent was allegedly paying for his malpractice 

premiums, he was also paying for the other expenses included in the “Hinds 

Expense” calculation, such as his own Base Salary, benefits, and other office 

overhead.  Taken the lower court’s logic to the extreme, Respondent is paying the 

Hospital to work for the Hospital.  This makes no sense.   

In other words, the fact that there was a threshold to Respondent receiving 

incentive compensation (that happened to be based on the Hospital’s actual 

expenses), does not mean that the Respondent was actually paying for those costs 

out of his own pocket.  Rather, it simply means that the Hospital was willing to 

reward a productive employee by sharing its net profits via incentive 

compensation.   

In light of the foregoing, the Employment Agreement cannot support the 

Decision as a matter of law.   

POINT II 
 

THE HOSPITAL STATED A CLAIM FOR DECLARATORY  
JUDGMENT UNDER SCHAFFER AND RECENT PROGENY  

 In light of the lower court’s improper resolution of facts regarding the 

Employment Agreement and the alleged indirect payment of premiums through 
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deductions to Respondent’s incentive compensation, the Hospital has stated a 

viable claim for declaratory judgment based on unjust enrichment principles under 

the First Department’s decision in Schaffer, Schonholtz & Drossman, LLP v. Title, 

171 A.D.3d 465 (1st Dep’t 2019), and recent progeny throughout New York. 

A. The Hospital Stated A Viable Declaratory Judgment  
Claim Based On Equitable Principles Of Unjust Enrichment 

Pursuant to CPLR § 3001, “[t]he supreme court may render a declaratory 

judgment having the effect of a final judgment as to the rights and other legal 

relations of the parties to a justiciable controversy whether or not further relief is or 

could be claimed.” A declaratory judgment action requires “the existence of a bona 

fide justiciable controversy, defined as a real dispute between adverse parties, 

involving substantial legal interests for which a declaration of rights will have 

some practical effect.”  Salvador v. Town of Queensbury, 162 A.D.3d 1359, 1360 

(3d Dep’t 2018) (quotations omitted). 

To prevail on a claim of unjust enrichment, “a party must show that (1) the 

other party was enriched, (2) at that party’s expense, and (3) that it is against equity 

and good conscience to permit [the other party] to retain what is sought to be 

recovered.” Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 173, 182 (2011).  

“The essential inquiry in any action for unjust enrichment or restitution is whether 

it is against equity and good conscience to permit the defendant to retain what is 
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sought to be recovered.”  Paramount Film Distrib. Corp. v. State of New York, 30 

N.Y.2d 415, 421 (1972).  Notably, unjust enrichment does not require a showing 

that the party enriched committed a wrongful act.  See Hornett v. Leather, 145 

A.D.2d 814, 816 (3d Dep’t 1988). 

Here, the parties are embroiled in a bona fide dispute.  Both parties seek to 

obtain the MLMIC Funds currently held in escrow by MLMIC.  The Hospital 

asserts that it is entitled to the funds under the facts and circumstances surrounding 

the parties’ employment relationship, and that it would be unjust or inequitable if 

Respondent walked away with monies that arose from the Policy that the Hospital 

alone purchased in the course of the parties’ employment relationship; which the 

Hospital administered on Respondent’s behalf; and where the Hospital has always 

been the beneficiary of any rebates or refunds under the Policy.  Thus, Respondent 

would be unjustly enriched were he to receive the funds.   Furthermore, because 

Respondent disputes entitlement to the MLMIC Funds on various factual grounds 

and MLMIC is holding the funds in escrow pending a determination, there is an 

actual controversy that requires resolution by a court. 

B. Schaffer Supports The Viability Of The Hospital’s Claims 

In Schaffer, the First Department held that an employer who paid all policy 

premiums to MLMIC is entitled to the demutualization funds, even if the employee 
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is the named policyholder, on the grounds of unjust enrichment.  Specifically, in 

Schaffer, the court held that: 

[a]lthough respondent was named as the insured on the 
relevant MLMIC professional liability insurance policy, 
petitioner purchased the policy and paid all the premiums 
on it.  Respondent does not deny that she did not pay any 
of the annual premiums or any of the other costs related 
to the policy.  Nor did she bargain for the benefit of the 
demutualization proceeds.  Awarding respondent the cash 
proceeds of MLMIC’s demutualization would result in 
her unjust enrichment. 

171 A.D.3d 465. 

Here, the Hospital has alleged each of the elements cited by the First 

Department.  Although Respondent was named as the insured on the Policy, the 

Hospital has alleged that it purchased the policy and paid all premiums on it. (R. 

19; 21; 26)  Respondent did not pay any premiums or other costs, nor did he 

bargain for the benefit of the demutualization proceeds.  (R. 19; 21; 26; 32-40).   

Although the lower court attempts to distinguish Schaffer on the grounds 

that Respondent indirectly paid the premiums through deductions to his incentive 

compensation, it relied on assumptions – rather than any documentary evidence – 

to establish that Respondent actually paid the premiums.  As explained in Point I 

above, there is no evidence regarding the Hospital’s actual operating revenues and 

expenses attributable to Respondent’s practice.   
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Thus, because the Hospital has pled viable claims under Schaffer, the 

Hospital’s claims should not have been dismissed. 

C. The Supreme Courts in Westchester, Saratoga,  
Suffolk, Greene, New York, Nassau, Broome,  
Warren, and Queens Counties Have All Followed Schaffer  

There have been multiple courts that have followed Schaffer, while Maple-

Gate Anesthesiologists, P.C. v. Nasrin, 63 Misc. 3d 703, 709 (Erie County Sup. Ct. 

Mar. 22, 2019) (“Maple-Gate”), which pre-dated Schaffer, has been largely set 

aside.  See Point IV(c), infra.  Indeed, the Supreme Courts in Westchester, 

Saratoga, Suffolk, Greene, New York, Nassau, Broome, and Warren counties have 

all followed Schaffer in one manner or another (whether denying motions to 

dismiss, or granting motions for summary judgment in favor of the employers who 

paid the premiums). 

The Supreme Court, Westchester County, recently issued an omnibus 

decision resolving six litigations before it, holding that the decision in Schaffer is 

controlling precedent, and that its reasoning was persuasive and warranted.  In 

Maple Medical, LLP v. Scott, Index No. 51103/2019, 2019 WL 3070676 (Sup. Ct. 

Westchester Co. July 7, 2019), the court held that Schaffer “is dispositive of the 

issues raised in this matter,” noting: 
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[t]he parties here serve in the same roles as the parties in 
Matter of Schaffer, and, in fact, MLMIL [sic] is the 
relevant insurance company in both actions.  Like in the 
Matter of Schaffer, the named employer here purchased 
and paid all of the premiums on the medical professional 
insurance policy covering the physician who now seeks 
the distribution payment based on the policy.  In addition 
[the physician], like the doctor in Matter of Schaffer, 
does not claim to have bargained for the benefit of the 
Payment.  

Id. at *2.  The court also stated that “the conclusions drawn in the First 

Department’s decision are persuasive, and…a similar holding in this action based 

on the principles of unjust enrichment is warranted.”  Id. at *3. 

Schaffer was again found to be determinative by the Supreme Court in 

Saratoga County, which held that “the First Department found as a matter of law 

that an award of the MLMIC proceeds to the named insured doctor would result in 

her unjust enrichment.”  Schoch v. Lake Champlain Ob-Gyn, P.C., 64 Misc.3d 

1215(A), *2 (Sup. Ct. Saratoga County 2019).  The court found that “[t]he 

significant facts relied upon by the First Department are not distinguishable from 

the significant facts in this case,” and granted summary judgment to the employer.  

Id. 

In Urgent Medical Care PLLC v. Amedure, 64 Misc.3d 1216(A) (Sup. Ct. 

Greene Co. July 12, 2019), a case which the lower court even cited, the Greene 

County Supreme Court denied the defendant’s motion to dismiss.  It found that the 
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practice stated an equitable claim for unjust enrichment, notwithstanding the 

physician’s legal title to the proceeds because “[l]egal title does not end the 

inquiry.”      

In John T. Mather Memorial Hosp. of Port Jefferson, New York, Inc. v. 

Fadel, Index No. 624734/2018 (Sup. Ct. Suffolk Co. Aug. 21, 2019), the court 

granted the hospital’s motion for summary judgment because the facts were 

“indistinguishable from” those in Schaffer and “concurr[ed] with the First 

Department’s conclusion… [that] awarding defendant [employee] the 

demutualization proceeds would result in her unjust enrichment.”  Id. at 2. 

In Mid-Manhattan Physician Services, P.C. v. Dworkin, Index No. 

656478/2018 (Sup. Ct. New York Co. Sept. 3, 2019), the Supreme Court of New 

York relied on Schaffer and awarded disputed MLMIC funds to an employer that 

paid the premiums for the policy in question.  In particular, the court also found 

that Section 8.2(a) of the Conversion Plan4 would be rendered “meaningless” were 

the court to award the MLMIC funds to a physician who did not pay the policy 

premiums.  Id. 

                                           

4  Section 8.2(a)(i) of the Conversion Plan also provides: “For Eligible Policies that identify 
multiple insureds, the Eligible Premium with respect to each Eligible Policyholder under such 
Eligible Policy means the sum of the net premiums . . . properly and timely paid and allocable to 
such Eligible Policyholder under the Eligible Policy.”  (R. 59) 
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The Nassau County Supreme Court also granted summary judgment in favor 

of the employer in a decision, dated October 7, 2019.  See Long Island Radiology 

Associates, P.C. v. Koshy et al., Index No. 600195/2019 (Sup. Ct. Nassau Co. Oct. 

7, 2019).  Contrary to the lower court’s Decision here, the Nassau County Supreme 

Court found that the employer’s payment of malpractice premiums as a benefit for 

the physicians did not result in a finding that the physician indirectly paid for the 

premiums through his compensation plan.   

Next, the Broome County Supreme Court followed Schaffer when denying 

the motion for summary judgment by the plaintiff certified nurse midwife in a 

Decision and Order, dated September 10, 2019.  See Shoback, CNM v. Broome 

Obstetrics and Gynecology, P.C., Index No. EFCA2018003334 (Sup. Ct. Broome 

Co. Sept. 10, 2019).  In doing so, the Shoback Court explicitly set aside its 

“academic” opinion on the Conversion Plan, which it generally believed to have 

been more favorable to the practitioner, and adopted the Schaffer holding which it 

believed to be binding on the issue.  

In Women’s Care in Obstetrics and Gynecology, P.C. v. Herrick et al., 2019 

N.Y. Slip Op. 51776(U), 2019 WL 5691879 (Sup. Ct. Warren Co. Nov. 4, 2019), 

the Warren County Supreme Court issued a Decision and Order denying the 

defendants certified nurse midwives’ motion for summary judgment.  Notably, the 
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Women’s Care Court properly decided the issues on the facts presented (i.e. who 

paid the premium), rather than simply on a conceptual analysis of the Conversion 

Plan or Insurance Law, and determined that, because the facts of Schaffer were on 

point, Schaffer was binding. 

Next, in Zilkha Radiology, P.C. v. Schulze, Index No. 622517/2018 (Sup. Ct. 

Suffolk Co. Nov. 1, 2019), the Supreme Court of Suffolk County awarded MLMIC 

cash consideration to a radiology practice that paid the premiums for its physician-

policyholder’s MLMIC policy.  While the premium payments were a negotiated 

“benefit” in the physician’s employment contract, the court nonetheless found that 

the physician never bargained for the demutualization proceeds specifically.  Id. at 

*2.  Therefore, in light of the practice’s premium payments, the court found the 

“essential facts” to be “indistinguishable” from those in Schaffer, and awarded the 

cash consideration to the radiology practice. 

In both NRAD Med. Assoc., P.C. v. Kim, Index No. 617351/2018 (Sup. Ct. 

Nassau Co. Oct. 28, 2019) and Benoit v. Jamaica Anesthesiologist, P.C., Index No. 

615476/2018 (Sup. Ct. Nassau Co. Nov. 26, 2019), the Supreme Court of Nassau 

County again found in favor of medical practices that paid the premiums for their 

employees’ MLMIC coverage as a benefit of their employment.  The court 

recognized that Schaffer is binding on all New York state trial courts.  See NRAD, 
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Index No. 617351/2018, at *23; Benoit, Index No. 615476/2018, at *13.  

Accordingly, it denied the employee-plaintiffs’ motions for summary judgment 

and awarded the cash consideration to the practices which paid the policy 

premiums.  See NRAD, Index No. 617351/2018, at *23-25; Benoit, Index No. 

615476/2018, at *12-14. 

In Sullivan v. Northwell Health, Inc., Index No. 656121/2018 (Sup. Ct. N.Y. 

Co. Dec. 2, 2019), the Supreme Court of New York County again followed 

Schaffer and awarded the disputed cash consideration to a hospital which had paid 

the premiums for its employees’ policies. In reaching its holding, the Court 

rejected a number of the employee-policyholders’ arguments.  First, the employees 

attempted to distinguish their case from the facts in Schaffer on the grounds that 

they had procured their MLMIC policies before commencing their employment 

with the hospital.  Id. at *4.  The court disagreed with this argument, finding that 

this was a distinction without a difference so long as the hospital had paid for the 

policies during the policyholders’ employment.  Id. 

Next, the employees in Sullivan argued that since they bargained for their 

insurance coverage and the ability to retain their MLMIC policies while employed 

by the hospital, they had therefore bargained for the demutualization proceeds in 

satisfaction of Schaffer.  Id.  The court rejected this argument as well, finding that 
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although the employees had bargained for those provisions of their employment 

agreements, the agreements never addressed entitled to the demutualization 

proceeds specifically.  Id. 

Schaffer was again recognized to be controlling precedent in Episcopal 

Health Services v. Henry, Index No. 707615 (Sup. Ct. Queens Co. Dec. 10, 2019), 

in which the Supreme Court of Queens County denied a physician policyholder’s 

motion to dismiss his former employer’s complaint for cash consideration from the 

MLMIC demutualization.  Relying on Schaffer, the court found that the plaintiff-

employer had properly pled its causes of action for unjust enrichment, money had 

and received, and the implied covenant of good faith and fair dealing by alleging 

that it had paid the entirety of the premiums for the MLMIC policy in question and 

that the parties’ employment agreement did not address entitlement to 

demutualization proceeds.  Id. at *2-3. 

Most recently, in Brauer v. Dr. R. G. Geronemus, M.D., P.C., Index No. 

70720/2018 (Sup. Ct. Westchester Co. Dec. 19, 2019), the Supreme Court of 

Westchester County again found that a medical practice that paid the MLMIC 

policy premiums was entitled to the disputed funds.  Specifically, the court 

followed Schaffer, finding that the practice both paid the premiums and the parties 

did not bargain for the demutualization proceeds.   Id. at *2-3.  The court also held 
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that the practice was entitled to the funds because it was the policy administrator.  

Id. at *3. 

The foregoing decisions from nine Supreme Courts throughout New York 

collectively illustrate the broad acceptance of Schaffer and its application to cases 

similar to this one.  This Court should likewise follow suit and find, at a minimum, 

that the Hospital has stated a viable claim for the MLMIC Funds belonging to the 

Hospital. 

POINT III 
 

THE LOWER COURT ERRONEOUSLY DISMISSED  
THE HOSPITAL’S CLAIMS FOR MONEY HAD AND  

RECEIVED AND BREACH OF THE IMPLIED COVENANT 

Based on the same facts, the Hospital sufficiently pled claims of unjust 

enrichment, money had and received, and breach of the implied covenant of good 

faith and fair dealing.  This is particularly so given that the lower court was 

required to accept the allegations in the Complaint as true and provide the Hospital 

the benefit of every possible inference, where the documentary evidence was not 

conclusive as to the counter-facts stated by Respondent.  
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A. The Hospital Stated Viable Claims For  
Unjust Enrichment and Money Had And Received  

Similar to the elements of an unjust enrichment claim (see Point II(a), 

supra), the essential elements of a cause of action for money had and received are: 

(1) the defendant received money belonging to the plaintiff, (2) the defendant 

benefitted from receipt of the money, and (3) under principles of equity and good 

conscience, the defendant should not be permitted to keep the money.  See In re 

Estate of Moak, 92 A.D.3d 1040, 1044 (3d Dep’t 2012); see also Marini v. Adamo, 

995 F. Supp. 2d 155, 206 (E.D.N.Y. 2014), aff'd, 644 F. App’x 33 (2d Cir. 2016). 

As alleged in the Complaint (R. 17-31), the allegations of which must be 

accepted as true on this motion, the Hospital selected the Policy and made all of 

the associated premium payments.  (R. 19; 21)  Furthermore, the Hospital was the 

designated policy administrator.  (R. 21)  The Hospital’s entitlement to the funds is 

further supported by the fact that it was always the beneficiary of any rebates or 

refunds under the Policy.  (R. 21)  Finally, Defendant was never intended to be 

eligible for any further monies beyond those specified in the Employment 

Agreement, and he has long since received the entirety of that compensation.  (R. 

19; 20; 36)  
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B. The Money Had And Received Claim Should Survive  
For The Same Reasons As The Unjust Enrichment Claim 

The Hospital’s money had and received claim survives for the same reasons 

as its unjust enrichment claim.  As the Appellate Division has stated, “[a] cause of 

action for money had and received is similar to a cause of action to recover 

damages for unjust enrichment, the essence of which is that one party has received 

money or a benefit at the expense of another.”  Gargano v. Morey, 165 A.D.3d 

889, 891 (2018).  Accordingly, for the reasons set forth in Point II above regarding 

the Hospital’s unjust enrichment claim, if the Respondent were to receive moneys 

that the Hospital has a right to receive, it has a valid claim for money had and 

received.   

C. The Hospital Is Contractually Entitled To The MLMIC Funds 

Under New York Law, “all contracts imply a covenant of good faith and fair 

dealing in the course of performance… This covenant embraces a pledge that 

‘neither party shall do anything which shall have the effect of destroying or 

injuring the right of the other party to receive the fruits of the contract.’” 511 W. 

232nd Owners Corp. v. Jennifer Realty Co., 98 N.Y.2d 144, 153 (2002) (quoting 

Kirke La Shelle Co. v. Paul Armstrong Co., 263 N.Y. 79 (1933)).   
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Here, under Section 11(b), Respondent agreed not to receive any additional 

compensation for the services he provided under the Employment Agreement.  (R. 

36)  Nonetheless, he seeks to obtain further compensation for his services in the 

form of the MLMIC Funds, to which the Hospital has both a legal and equitable 

right.  Should he obtain the funds, Respondent will have effectively procured 

additional compensation from the Hospital, and in doing so, deprived the Hospital 

of its bargained-for right not to owe Respondent any further sums for his services.  

It is of no consequence that the funds would have been technically paid by third-

party MLMIC – the loss to the Hospital is the same, regardless of the payor. 

The lower court’s dismissal of the Hospital’s alternative breach of the 

implied covenant claim was erroneous at this juncture.  The lower court reasoned 

that, because neither party appreciated the windfall derived from the 

demutualization and neither party bargained for the cash consideration, no party’s 

interest in the Employment Agreement was compromised in any way. (R. 13) 

There are at least two problems with the lower court’s holding.  First, the 

parties’ intent is typically a question of fact that should not be resolved at this 

stage.  See Hertz v Rozzi, 148 A.D.2d 535, 537 (2d Dep’t 1989), aff’d, 74 N.Y.2d 

702 (1989).  Although it is true that the Employment Agreement did not reference 

the MLMIC demutualization, the Hospital cited to Section 11(b) to assert its 
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interest in the MLMIC Funds.  As noted above, this catch-all provision 

encompasses the MLMIC Funds here.   

Second, even assuming that the parties did not bargain for the MLMIC 

Funds, the failure to bargain for the cash consideration weighs in favor of the 

employer under Schaffer.    See supra, Point II(B). 

Thus, the lower court’s dismissal of the Complaint should be reversed, and 

the Complaint reinstated with all causes of action.  

POINT IV 
 

THE LOWER COURT MISINTERPRETED INSURANCE  
LAW § 7307 TO REQUIRE PAYMENT TO POLICYHOLDERS,  

AND PLACED UNDUE RELIANCE ON MAPLE-GATE 

 In reaching its erroneous determination that Respondent was entitled to the 

MLMIC Funds, the lower court relied on the Erie County Supreme Court’s 

interpretation of Insurance Law § 7307 in Maple-Gate.  However, as in Maple-

Gate, the lower court misconstrued the scope of Insurance Law § 7307 when it 

ignored MLMIC’s Conversion Plan, the DFS Decision, and DFS’s Order, all of 

which explicitly acknowledged the need to look beyond formalities, and to 

examine the factual circumstances of the parties’ relationship.    



 

 
47 

5450763v.11 

A. The Lower Court Ignored the Conversion Plan, 
The DFS Decision, And The DFS’s Order, All Of Which  
Acknowledge That Entitlement To The MLMIC Funds  
Depends On The Factual Circumstances Of Each Physician 

While there is no dispute that Respondent is the formal policyholder and the 

Hospital is the policy administrator, such formal designations are not dispositive of 

the ultimate issue of entitlement as between the parties.  See Urgent Med. Care, 

PLLC v. Amedure, 64 Misc. 3d 1216(A) (Sup. Ct. Greene Co. 2019) (“[l]egal title 

does not end the inquiry”).  Indeed, MLMIC’s Conversion Plan, the DFS Decision, 

and the DFS’s Order, which the lower court ignored, have explicitly acknowledged 

that entitlement to the MLMIC Funds depends on the factual circumstances and 

not the formal designations.   

Under the Conversion Plan, the MLMIC Funds are to be paid either to 

Eligible Policyholders or their “Designees.”  (R. 58)  “Designees” are defined as, 

inter alia, Policy Administrators “to the extent designated by Eligible 

Policyholders to receive the portion of the Cash Consideration allocated to such 

Eligible Policy holder.” (R. 49)  The Plan itself does not define or limit the manner 

in which an Eligible Policyholder may “designate” a Policy Administrator as a 

“Designee” to receive the Cash Consideration.  Rather, as the Objection Procedure 

indicates, a Designee may be legally entitled to the Cash Consideration even if it 

has not been “specifically designated.”  (R. 63) (“If a Policy Administrator or 
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EPLIP Employer has not been specifically designated to receive the Cash 

Consideration allocated to an Eligible Policyholder, but nevertheless believes that 

it has a legal right to receive such Cash Consideration,” such person may file an 

objection and submit the dispute for court or arbitral resolution.). 

The DFS Decision expressly states that Insurance Law § 7307(e)(3) “is not 

determinative” of who is to receive the Cash Consideration, noting that: 

Insurance Law § 7307 (e)(3) defines the policyholders 
eligible to be paid their proportional shares of the 
purchase price, but also recognizes that such 
policyholders may have assigned such legal right to other 
persons. Therefore, the Plan appropriately includes an 
objection and escrow procedure for the resolution of 
disputes for those persons who dispute whether the 
policyholder is entitled to the payment in a given case. 

(R. 120) (emphasis added) 

The DFS Decision also does not rule on or in any way limit the manner in 

which a Policy Administrator can become a “Designee” entitled to receive the 

Cash Consideration: 

[N]othing in the escrow arrangement is intended to shift 
the burden of proof or persuasion on the underlying 
issue.  Nor does the definition of Policy Administrator 
represent the Department’s view that anyone that falls 
within this definition is (or is not) entitled, under the 
particular facts or applicable law, to receipt of the cash 
consideration. The determination of who is entitled to the 
cash consideration depends on the facts and 
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circumstances of the parties’ relationship and applicable 
law, to be decided either by agreement of the parties or 
by an arbitrator or court. 

(R.122) 

The DFS’s Order further reiterates that, even if MLMIC released the 

remaining escrowed funds to policyholders (for those who did not strictly adhere to 

the objection/escrow requirements and process), “the release of the escrow shall 

have no substantive effect on the parties’ positions with respect to who is entitled 

to the payment under the relevant law.”  (R.122) 

In short, and contrary to the decision of the lower court, the governing 

Conversion Plan, DFS Decision, and DFS Order, all acknowledge that the dispute 

is not resolved by the statute, which is examined further below.  The DFS 

Superintendent expressly declined to rule on the question at issue in this case, and 

left that determination to the courts, which must examine the factual circumstances 

of each parties’ specific relationship.   

B. New York Insurance Law § 7307 Merely Governs the Procedure  
for Demutualization, And Leaves Open The Issue of Entitlement 

The lower court’s interpretation of Insurance Law § 7307 was flawed 

because it failed to account for certain key provisions regarding payment of the 

premiums.  
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To be sure, Insurance Law § 7307 describes the formula for determining the 

amount of consideration to be paid out for each policy based on a ratio of the 

premiums paid for the policies and describes the time period and set of eligible 

policyholders for which the formula applies.  In particular, under Section 

7307(e)(3), the amount of consideration due to an eligible policyholder is 

calculated based on “the net premiums . . . such policyholder has properly and 

timely paid to the insurer on insurance policies in effect during the three years 

immediately preceding the adoption of the resolution by the board of directors 

under subsection (b).” 

While this subsection dictates how to calculate the amount of cash 

consideration, it simply assumes that the policyholder is the person who paid the 

premiums and does not specify to whom the cash consideration must be paid when 

someone other than the policyholder has paid the premiums.  Indeed, were the 

Court to rely literally on subsection (e)(3) to determine who is entitled to the cash 

consideration, it would lead to absurd results in this case, because the amount of 

premiums that “such policyholder [i.e., Respondent] properly and timely paid to” 

MLMIC here is zero.  Again, the Hospital has alleged that Respondent did not 

“properly and timely [pay]” any premium to MLMIC, nor did MLMIC “receive” 

any premiums from Respondent.  Instead, it was the Hospital that made payments 

to MLMIC.   
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Again, DFS did not make any ruling on the meaning of that statutory 

provision.  Rather, as the DFS’ Decision recognized, the specific facts of each 

particular case will dictate entitlement to the proceeds: 

Insurance Law § 7307 defines the policyholders eligible 
to be paid their proportional shares of the purchase price, 
but also recognizes that such policyholders may have 
assigned such legal right to other persons.  Therefore, the 
Plan appropriately includes an objection and escrow 
procedure for the resolution of disputes for those persons 
who dispute whether the policyholder is entitled to 
payment in a given case. 

(R. 120) 

In short, although the default situation contemplated by the statute is the 

circumstance where the policyholder has paid the premiums and, therefore, is the 

recipient of the cash consideration, the statute is silent on the ultimate entitlement 

to MLMIC Funds as between an employee named as policyholder and an employer 

who paid the premiums. 

C. The Erie County Supreme Court’s Decision in Maple- 
Gate Is Inapplicable and Should Not Be Followed Here 

Rather than follow the First Department’s decision in Schaffer, the lower 

court instead relied on an Erie County Supreme Court decision, Maple-Gate 

Anesthesiologists, P.C. v. Nasrin, 63 Misc. 3d 703, 709 (Erie County Sup. Ct. Mar. 

22, 2019), which placed great emphasis on a policyholder’s ownership interest in 
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the Policy.  Such reliance was misplaced, however, as Maple-Gate is 

distinguishable and, in any event, not controlling law. 

The Maple-Gate court rejected an argument (not raised in this case) that the 

employer-medical practice was the true “owner” of the MLMIC policy at issue, 

entitling it to the MLMIC Funds. Relying on Insurance Law § 7307, the Maple-

Gate court found that the statute “does not confer an ownership interest in the 

stock or to the cash consideration to anyone other than the policyholder.”     

However, just because Respondent is the formal owner of the Policy does 

not mean that he is ultimately entitled to the MLMIC Funds.  Rather, as specified 

by the Conversion Plan, DFS Decision, and DFS Order, the appropriate analysis 

requires a further examination of the legal and equitable relationship between the 

parties.  Applying that analysis, the First Department in Schaffer determined that, 

in the absence of a contract on point, principles of unjust enrichment required that 

the MLMIC Funds be paid to the employer who paid the premiums.  Schaffer, 171 

A.D.3d at 465.  Subsequent courts have likewise followed suit, with Warren 

County’s latest decision from early November 2019 confirming the analysis.  See 

Women’s Care in Obstetrics and Gynecology, P.C. v. Herrick, supra. 

To the extent the Maple-Gate decision rested on the premise that “[n]o 

distinction is made between a policyholder who pays the premium out of his own 
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pocket versus a policyholder whose employer pays the premium as part of an 

employee compensation package,” 63 Misc. 3d at 709, that premise was directly 

overruled by Schaffer and the subsequent Supreme Court cases, supra.   

Moreover, Maple-Gate is factually distinguishable.  The court in Maple-

Gate placed great significance on the fact that the employer-medical practice had 

not availed itself of the objection and escrow procedure under the Conversion Plan, 

inferring that the practice had never believed it was entitled to the cash 

consideration and had perhaps waived any right to it.  See id. at 709 (“As it appears 

the defendants never had designated the plaintiff to receive the cash consideration, 

it is no wonder that the plaintiff did not avail itself of the objection and escrow 

process”).  Here, in contrast, the Hospital, as the Policy Administrator, timely 

objected to distribution of the MLMIC Funds to Respondent and did not waive any 

rights or entitlement to the MLMIC Funds.  (R. 25)  And, as noted above, 

Respondent has not established from the documentary evidence that Respondent 

actually paid for the malpractice premiums. 

Accordingly, this Court should not follow Maple-Gate’s analysis, but 

instead construe Insurance Law § 7307 within the explanatory context of the 

Conversion Plan, DFS Decision, and DFS Order, which plainly defer entitlement 

issues to the Court to examine the underlying factual circumstances. 



CONCLUSION 

For the reasons set forth above, the Hospital respectfully asks that this Court 

reverse the Decision, reinstate the Complaint for further proceedings, and grant the 

Hospital such other relief as this Court may deem just, equitable or proper. 

Dated: Great Neck, New York 
January 7, 2020 
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