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STATE OF NEW YORK 
COURT OF APPEALS 
------------------------------------------------------------ x 
In the Matter of LUIS ALVAREZ : 
(DIN 16A0694, NYSID 09694706J), :

:
Petitioner-Appellant, : NOTICE 

: OF MOTION FOR 
– against – : PERMISSION 

: TO APPEAL 
ANTHONY J. ANNUCCI, Acting  : PURSUANT TO 
Commissioner, New York State Department of : CPLR § 5602 
Corrections and Community Supervision, :

:
Respondent-Respondent. : 

------------------------------------------------------------ x 

PLEASE TAKE NOTICE that, upon the annexed Affirmation and exhibits 

and the memorandum of law annexed thereto, the undersigned will move this Court, 

at Court of Appeals Hall, NY 12207, on Monday, January 11, 2021, for an Order 

granting Petitioner permission to appeal in the above-captioned matter pursuant to 

CPLR § 5602. 

Dated: New Haven, Connecticut 
December ��, 2020 

Yours, etc., 

CAMILLA HSU 
Center for Appellate Litigation 
120 Wall Street, 28th Floor 
New York, NY 10005 
Tel: (212) 577-2523 x517 
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TO: HON. JOHN P. ASIELLO 
Clerk 
New York Court of Appeals 
Court of Appeals Hall 
20 Eagle Street 
Albany, NY 12207 

Hon. Letitia James 
Attorney General, State of New York 
28 Liberty Street 
New York, NY 10005 
Attn: A.S.G. Blair Greenwald



STATE OF NEW YORK 
COURT OF APPEALS 
----------------------------------------------------------- x 
In the Matter of LUIS ALVAREZ : 
(DIN 16A0694, NYSID 09694706J), :

:
Petitioner-Appellant, : AFFIRMATION 

: IN SUPPORT 
– against – : OF MOTION FOR 

: PERMISSION 
ANTHONY J. ANNUCCI, Acting : TO APPEAL 
Commissioner, New York State Department of  : 
Corrections and Community Supervision, :

:
Respondent-Respondent. : 

----------------------------------------------------------- x 

STATE OF CONNECTICUT ) 
) ss.: 

COUNTY OF NEW HAVEN ) 

CAMILLA HSU, an attorney duly admitted to practice law in the Courts of 

this State, hereby shows and affirms under penalty of perjury: 

1. I am affiliated with Robert S. Dean, Center for Appellate Litigation,

which represented Mr. Alvarez pro bono in the trial court proceedings in the 

Dutchess and Queens County Supreme Courts, in his appeal to the Appellate 

Division, Second Department, and on his Motion for Permission to Appeal in the 

Appellate Division, Second Department.  
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2. I submit this Affirmation and the accompanying exhibits and 

memorandum of law in support of Mr. Alvarez’s application to this Court for 

permission to appeal pursuant to CPLR § 5602. 

3. Mr. Alvarez filed his petition for CPLR Article 78 relief in Supreme 

Court, Dutchess County.  The matter was subsequently transferred to Supreme 

Court, Queens County, where the trial court denied each of the claims Mr. Alvarez 

raised.  See Exhibit A (Supreme Court, Queens County Decision).  In Supreme 

Court, Mr. Alvarez proceeded in forma pauperis pursuant to CPLR § 1101(3). See 

Exhibit B (In Forma Pauperis Affidavit). Mr. Alvarez’s financial condition has not 

improved since the granting of poor person relief below.   

4. On August 19, 2020, this Appellate Division, Second Department, 

issued a decision affirming the trial court’s decision that the petition be dismissed 

on different grounds from those invoked by the Supreme Court. See Exhibit C 

(Appellate Division, Second Department Decision) at 3. Finding that the Supreme 

Court should have applied the exception to mootness doctrine to review the merits 

of Mr. Alvarez’s petition, the Second Department concluded, inter alia, that Mr. 

Alvarez had not shown that Queensboro Correctional Facility (“Queensboro”) did 

not constitute a Residential Treatment Facility (“RTF”) for people with sex offense 

convictions; that the conditions at the Queensboro RTF satisfied Respondent’s 

statutory obligations; and that the Sexual Assault Reform Act (“SARA”) provisions 
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apply to people on post-release supervision after having served through to their 

maximum expiration date in prison.  See id. Mr. Alvarez received notice of entry 

from Respondent by mail, in an envelope date stamped on August 27, 2020.  See 

Exhibit D (Notice of Entry of Second Department Decision).   

5. On September 24, 2020, Mr. Alvarez served Respondent with a copy 

of his Motion for Permission to Appeal.  See Exhibit E (Email serving Leave Motion 

on Respondent). Later the same day, he timely filed a Motion for Permission to 

Appeal with the Appellate Division, Second Department through the court’s digital 

portal, which does not provide emailed confirmation of submission.  On November 

20, 2020, the Second Department, denied Mr. Alvarez’s Motion for Permission to 

Appeal.  See Exhibit F (Appellate Division, Second Department Motion Decision).  

Respondent subsequently served Notice of Entry, dated November 23, 2020, on Mr. 

Alvarez by mail.  See Exhibit G (Notice of Entry of Second Department Motion 

Decision).  This motion is timely filed within 35 days of mailed Notice of Entry.  

See CPLR §§ 5513(b), 2103(b)(2).   

6. This Court has jurisdiction to decide this motion for leave to appeal as 

the case originated in the Supreme Court, Dutchess County, and was then transferred 

to Supreme Court, Queens County; Mr. Alvarez had an appeal as of right pursuant 

to the provisions of articles fifty-five, fifty-six and fifty-seven of the CPLR; the 

Appellate Division finally determined the action and denied Mr. Alvarez’s Motion 
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for Permission to Appeal; and its decision and order on the action is not appealable 

to the Court of Appeals as a matter of right. See CPLR § 5602(a)(1)(i). 

7. Two important questions are presented by this case: 

a. Whether for people with sex offense convictions who are mandated to 

an RTF during their first 6 months of post-release supervision, DOCCS 

satisfies its statutory obligations when it: (1) provides a higher rate of 

pay than that afforded inmates, but no other programming whatsoever 

outside or inside the prison walls; and (2) by rule, prohibits those people 

from participating in re-entry programming.  

b. Whether SARA applies to a class of people whom the text of the statute 

does not include. 

8. Leave should be granted for this Court to decide these urgent questions 

bearing on the right to be free from illegal incarceration.  

FACTUAL AND PROCEDURAL BACKGROUND 

9. Mr. Alvarez pled guilty on January 26, 2016, to one count of sexual 

abuse in the first degree, under Penal Law § 130.65(4).  He was sentenced on 

February 9, 2016, to three years’ imprisonment with seven years of post-release 

supervision, to run concurrently with a one-year sentence on a misdemeanor weapon 

possession plea under a separate indictment.  His conditional release date came and 

went, his maximum expiration date came and went, and Mr. Alvarez was not 



 

5 

released to the New York City shelter residence he had proposed.  Instead, he simply 

received a piece of paper indicating only that he was being held pursuant to Penal 

Law § 70.45(3).  He then filed an Article 78 petition in Supreme Court, Dutchess 

County seeking release from Fishkill Correctional Facility, transfer to a genuine RTF 

or approved housing in the community, and assistance in securing housing.   

10. In his original petition, he argued that Fishkill was not an RTF as 

defined under Correct. L. §§ 2(6) and 73.  He also argued that Respondent had failed 

to provide him with assistance in securing housing and so had abdicated its 

responsibilities under Correct. L. § 201(5).  Lastly, he argued that his continued 

incarceration denied him equal protection of law, because he was being held simply 

for lack of funds to rent an apartment that Respondent would approve.    

11. After the filing of the return and reply, on or about December 22, 2017, 

Mr. Alvarez was transferred to Queensboro Correctional Facility.  He thereafter 

moved to Transfer Venue to Queens County and to supplement.  Respondent did not 

oppose either motion, and the court granted both.  In Queens County, in 

Supplemental Petitions, Mr. Alvarez urged that his placement at Queensboro was 

not authorized under Penal Law § 70.45(3), and that, for him, Queensboro was not 

an RTF within the meaning of Correct. L. §§ 2(6) and 73, because Queensboro 

explicitly precluded anyone with a sex offense conviction from participating in the 

RTF programming there; he raised the same claims regarding lack of housing 
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assistance and the equal protection claim as to Queensboro as he had as to Fishkill; 

he further claimed, in his second supplemental petition, filed after Respondent 

continued to hold him at Queensboro more than six months past his maximum 

expiration date, that Respondent had no authority to continue to hold him and that 

SARA did not justify his continued detention, because it did not apply to people like 

him who were serving post-release supervision (“PRS”) after fully completing their 

prison terms. 

12. On June 8, 2018, Respondent released Mr. Alvarez from Queensboro 

and subsequently filed an Affirmation and Return arguing that Mr. Alvarez’s petition 

was moot and disputing the merits of his claims. 

13. After the submission of a reply and letters from the parties concerning 

the Second Department’s decision in McCurdy v. Warden, Westchester County, 164 

A.D.3d 692 (2nd Dept. 2018), the Supreme Court dismissed the petition as moot 

with regard to the claims challenging the applicability of SARA and the legitimacy 

of Queensboro as an RTF for people with sex offense convictions; denied the claim 

regarding the statutory authority for holding Mr. Alvarez for longer than six months 

past his maximum expiration date, citing the Second Department’s decision in 

McCurdy; and did not rule on the equal protection claim.  

14. Mr. Alvarez appealed to the Second Department, arguing that: (1) the 

exception to mootness doctrine should have been applied to the claim about the 
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legitimacy of the Queensboro RTF and urging a finding in his favor on that claim; 

(2) the SARA claim was not moot and the statute still did not apply to him; (3) the 

exception to mootness doctrine likewise applied to his duration of RTF detention 

claim, which should have been granted; and (4) the case should be remanded for the 

lower court to decide his equal protection claim.    

15. On August 19, 2020, the Second Department issued a decision 

affirming the trial court’s decision that the petition be dismissed on different grounds 

from those invoked by the lower court.  See Exhibit C at 3.  Finding that the Supreme 

Court should have applied the exception to mootness doctrine to review the merits 

of Mr. Alvarez’s petition, the Second Department concluded that Mr. Alvarez had 

not shown that Queensboro did not constitute an RTF for people with sex offense 

convictions; that the conditions at the Queensboro RTF satisfied Respondent’s 

statutory obligations; and that his remaining claims were unavailing. 

16. Mr. Alvarez subsequently timely filed a Motion for Permission to 

Appeal to this Court with the Second Department.  The Second Department denied 

the motion. 

17. The questions of Queensboro’s legitimacy as an RTF for people 

convicted of sex offenses and mandated to an RTF for the first six months of their 

supervision was raised below.  See R251-53, 368-69; App. Br. for Pet. at 10-19.  The 

question of the applicability of SARA was likewise raised below.  See R286-89, 
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367-68; App. Br. for Pet. at 19-29.  These questions are therefore preserved for 

review by this Court.   

ARGUMENT 

LEAVE SHOULD BE GRANTED TO RESOLVE 
THE VEXED QUESTIONS OF WHETHER 
ONEROUS RESIDENCY RESTRICTIONS 
SHOULD APPLY TO PEOPLE WHO HAVE 
FINISHED SERVING THEIR JUDICIALLY 
IMPOSED TERMS OF INCARCERATION 
WHEN THEY ARE NOT WITHIN THE AMBIT 
OF THE TEXT OF EXECUTIVE LAW § 259-
c(14) AND WHETHER THE DEPARTMENT OF 
CORRECTIONS AND COMMUNITY 
SUPERVISION MAY SUBJECT THOSE SAME 
PEOPLE TO CONDITIONS VIRTUALLY 
INDISTINGUISHABLE FROM PRISON WHILE 
THEY AWAIT SARA-COMPLIANT HOUSING 
 

A. Whether DOCCS Fulfils Its Statutory RTF Obligations When It Provides 
No Programming Besides a Prison Job With Some Extra Pay Is a Salient 
Question in View of This Court’s Latest Decisions Regarding 
Programming Requirements under Penal Law § 70.45(3). 
 

In this case, Mr. Alvarez was placed at Queensboro as an RTF mandate (and 

remained there past the first six months of his PRS), but Queensboro was in no 

respect an RTF for Mr. Alvarez, nor would it have been for anyone with a sex 

offense conviction, because the Queensboro RTF rules explicitly precluded anyone 

with a sex offense conviction from participating in the re-entry program that was 

the signature characteristic of the RTF. The issue of whether DOCCS can meet its 

statutory RTF obligations by providing conditions identical to those in general 



 

9 

confinement with the exception of the provision of extra pay for a prison job is, as 

the Second Department noted, novel and substantial.  See Exhibit B at 1-2.  This 

case presents the question for the first time of whether a correctional facility that 

explicitly prohibits people with sex offense convictions from participating in its 

RTF programming and offers instead simply a prison job can serve as an RTF for 

sex offenders mandated there during the six months after they have finished 

serving their sentences.  And as the Second Department further found, these issues 

are likely to recur and to evade review.  See id.  Respondent’s filings in this matter 

are replete with references to the vast numbers of people ensnared at so-called 

RTFs by the imposition of SARA—their Article 78 filings, their fruitless searches 

for housing in New York City, the places they fill in a growing line to access the 

trickle of beds Respondent and the Department of Homeless Services make 

available each month.  These references make clear the scale of the problem at 

hand.  For the same reasons this Court outlined when it proceeded to review the 

moot petitions in People ex rel. Johnson v. Supt., Adirondack Correctional Facility, 

2020 NY Slip Op 06934 (Ct. App. Nov. 23, 2020), People ex rel. McCurdy v. 

Warden, Westchester County Correctional Facility, 2020 N.Y. Slip Op. 06933 (Ct. 

App. Nov. 23, 2020), and Matter of Gonzalez v. Annucci, 32 N.Y.3d 461 (2018), 

this case calls out for review because it satisfies the stringent exception to 

mootness test and presents an issue of signal importance. 
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The question in this case is particularly salient in view of this Court’s latest 

decisions regarding RTFs.  In Johnson, this Court decided the questions of whether 

continued confinement for sex offenders awaiting placement in SARA-compliant 

housing comports with substantive due process and the Eighth Amendment, but the 

instant case presents a different issue: whether conditions all but indistinguishable 

from general confinement are compliant with the mandates of Penal Law § 

70.45(3).  The contours of those mandates are clearer now in light of this Court’s 

recent decisions.  As this Court explained in McCurdy, while those whom the 

DOCCS Commissioner places at an RTF as a residence under Correct. L. § 73(10) 

during their term of PRS are not afforded the right to programming, by contrast, 

those who, like Mr. Alvarez, are placed at an RTF as a Parole Board mandate for 

the first 6 months of PRS under Penal Law § 70.45(3), are subject to the same 

programming requirements as inmates transferred to RTFs for the end of their 

terms of incarceration.  See McCurdy, 2020 N.Y. Slip Op. 06933 at *4-5.  

Provision of programming to the latter group is not simply incidental to a Board-

mandated RTF placement.  Rather it is the defining characteristic of such a 

placement and indispensable to the legislative purpose in formulating the statute, 

which was, as this Court underscored in McCurdy, to effectuate “rehabilitation and 

reintegration into the community.”  McCurdy, 2020 N.Y. Slip Op. 06933 at n.4. 
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The record in this case shows that Respondent drew no distinction between 

those mandated to an RTF under Penal Law § 70.45 and Correct. L. § 73(10).  It 

moreover shows that the sole “programming” offered to Mr. Alvarez at any point 

during his time at Queensboro from December 2017 to May 2018, which spanned 

the time before and after the six-month PRS mark, was a manual labor job 

performed primarily on the grounds of the prison.  Respondent did not claim that 

this was a job not available to inmates in the general population, involving 

responsibilities or training not afforded inmates.  Instead, the record shows that the 

lone distinction between Mr. Alvarez’s work program and a regular inmate’s was 

the rate of pay.  In view of this Court’s instruction in McCurdy as to the sharp 

distinction between RTF inhabitants placed under Penal Law § 70.45 and Correct. 

L. § 73(10), leave should be granted to clarify DOCCS’ statutory obligations under 

the former and to ensure that the rehabilitative and reintegrative purposes behind 

the creation of the RTF are not frustrated, leaving people who have already 

finished their prison terms simply warehoused as they try to return to their home 

communities in New York City. 
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B. The Issue of the Scope of SARA’s Applicability Is Leave-Worthy Because 
It Determines Whether Large Numbers of People Will Remain in Prison 
After Having Completed Their Incarceratory Sentences 
 

The scope of the applicability of SARA is a pressing issue, one aspect of 

which this Court recently elucidated in People ex rel. Negron v. Supt., 

Woodbourne Correctional Facility, 2020 N.Y. Slip Op. 06935 (Ct. App. Nov. 23, 

2020).  An outstanding question, affecting substantial numbers of people with sex 

offense convictions—including many like Mr. Alvarez, who have been adjudicated 

to pose a Level 1, low risk to reoffend—is whether SARA applies to people who 

are on PRS after having fully served their determinate prison sentences through to 

their maximum expiration dates.  For all the reasons laid out in the Brief of Amici 

Curiae Center for Appellate Litigation, Appellate Advocates, and the Chief 

Defenders Association of New York, People ex rel. McCurdy v. Warden, 

Westchester County Correctional Facility, this question deserves this Court’s 

review.  The text of Exec. L. § 259-c(14) alone resolves this question in Mr. 

Alvarez’s favor, since on its face it applies only to those conditionally released or 

paroled.  But even a digression outside the statute—which is unwarranted, given 

the text’s clarity—yields the same result.  Consultation with the surrounding 

statutory provisions, the legislative history, and the distinct purpose of PRS in 

contrast to the discretionary release provisions of conditional release and parole 
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corroborates that the statute does not require residency restrictions for people who 

have fully served their determinate prison terms.   

This Court’s observations in Negron are germane to the question in this case 

in several respects.  First, extending the applicability of SARA to furthest 

conceivable verge is not in concert with some imagined legislative purpose, since 

the statute is already cabined to a significant extent: it indisputably applies only 

while covered registrants are on some form of community supervision and not for 

the whole period of their registration.  See Negron, 2020 N.Y. Slip Op. 06935 at 

*4.  Second, interpreting the statute according to its plain language leaves the 

Board with discretion to impose the residency restriction, just as it may impose a 

whole range of conditions according to its expertise and best judgment of what 

befits the individual circumstances.  See id.  Third, restricting SARA’s application 

to those to whom the statute says it should apply is consistent with the legislature’s 

awareness of the housing difficulties facing people with sex offense convictions 

and the fact that SARA’s residency restriction would only intensify those 

difficulties.  See id. at n.7.  Leave should be granted to clarify the applicability of 

these observations to the question presented in this case.   

Does our statutory scheme countenance rendering so many people like Mr. 

Alvarez homeless rather than returning them to their families and their best prospects 

at reintegrating successfully?  Does it countenance warehousing them in illusory 
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RTFs for the six months after their maximum expiration date in the face of the 

statutory mandate to provide programming and the legislative intent to rehabilitate 

and reintegrate?  This Court should grant leave to appeal to decide these important 

questions.  

WHEREFORE, for the reasons stated above, it is respectfully requested that 

this Court grant permission to appeal on these two issues. 

Dated: New Haven, Connecticut 
December ��, 2020 

________________________ 
Camilla Hsu
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SUPREME COURT OF THE, STATE, OF NEW YORK
COUNTY OF DUTCHESS: CIVL TERM

------x
In the Matter of LUIS ALVAREZ @IN 1.640694,
NYSrD 09694706l),

Petitionet,

- against -

ANTHONY J. ANNUCCI, Acting Commissioner,
NElr YORK STATE, DEPARTMENT OF
CORRECTIONS AND COMMUNITY SUPERVISION,

Respondent.
--------x

STATE OF NElr YORK )
) ss:

COUNTY OF NEW YORK

CAMILLA HSU, an attorney duly admitted to practice in the Courts of this State, does

hereby afFrmunder the penalties of perjury that the following statements are true, except those

made upon information and belief, which she believes to be true:

1,. I am of counsel to Robert S. Dean, Center for Appellate Litigation,l20 Wall

Street, 28'h Floor, New Yotk, NY 10005, attorney for the Petitioner in the above-captioned

litigation related to his continued incarcetation by Respondent after his release date; enclosed

is a copy of the Petition fot C.P.L.R. Article 78 relief.

2. I make this certification pursuant to Section 1101(e) of the Civil Ptactice Law and

Rules on behalf of Petitioner upon the ground that I have determined that Petitioner is unable

to pay costs, fees, and expenses necessary to pursue this litigation.

3. Per section 1101(3) of the C.P.L.R., a motion is not required in ordet for

Petitioner to be excused from paying the costs, fees, and expenses necessaly to pursue this

litigation, as Petitioner is represented by Center fot Appellate Litigation, a non-profit

orgatizatton which has as its pdmary purpose the furnishing of legal services to indigent

CERTIFICATION
PURSUANT TO
CPLR $ 1101(e)

FOR POOR PERSON
RELIEF

Index No.



pefsons.

4. As Petitioner's attorney, I certifr that I have determined that Petitioner is unable

to pay the costs, fees and expenses necessary to pfosecute or defend the action. As such,

pursuant to C.P.L.R. S 1101(3), all fees and costs relating to the filing and service shall be waived

without the necessity of a motion and the case shall be given an index number.

Dated: New York, New York
October 25,2017
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Øaprtmt Osurf uf tl¡r Ststr uf 0(rru flurh
Appdlufr Biuiriun: Srrsnù lultrtul Brpurtrnrnt

D637t6
Llhtr

AD3d Argued - February 27,2020

REINALDO E. RIVERA, J.P
HECTOR D. LASALLE
BETSY BARROS
ANGELA G. IANNACCI, JJ

2019-04287 DECISION & ORDER

In the Matter of Luis Alvarez, appellant,
v Anthony J. Annucci, etc., respondent.

(Index No. 3 128i 18)

Robert S. Dean, New York, NY (Camilla Hsu of counsel), for appellant.

Letitia James, Attorney General, New York, NY (Anisha S. Dasgupta and Blair J.
Greenwald of counsel), for respondent.

In a proceeding pursuant to CPLR article 7 8 in the nature of mandamus to compel the
respondent, Anthony J. Annucci, Acting Commissioner of the New York State Department of
Corrections and Community Supervision, inter alia, to release the petitioner from Queensboro
Correctional FaciLty, the petitioner appeals from an order and judgment (one paper) of the Supreme
Court, Queens Co:rnty (Diccia T. Pineda-Kirwan, J.), entered November 29,2018. The order and
judgment granted the respondent's motion to dismiss the petition and dismissed the proceeding.

ORDERED that the order and judgment is affirmed, without costs or disbursements.

In 2016, the petitioner was convicted of sexual abuse in the first degree and was
sentenced to a determinate term of imprisonment of three years, to be followed by seven years of
postrelease supervision. He reached the maximum expiration date ofhis prison sentence on October
5,2017 . At that time, the New York State Department of Corrections and Community Supervision
(hereinafter DOCCS) transferred him to Fishkill Correctional Facility, then to Queensboro
Correctional Facility (hereinafter Queensboro), which DOCCS has designated a residential treatment
facility (see 7 NYCRR 100.90[c]l3l).

The petitioner commencedthis proceedingpursuant to CPLR article 78 to compel the
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respondent, Anthony J. Annucci, Acting Commissioner of DOCCS, inter alia, to comply with his
obligations pursuant to Correction Law $ 201(5) and 9 NYCRR 8002.7 to assist the petitioner in
finding housing located more than 1,000 feet from "school grounds" (Executive Law $ 259-cll4l;
Penal Law $ 220.00[14]), and to release him from Queensboro to either a residential treatment
facility, as defined b¡r Correction Law $ 2(6), or to approved housing in the community, in
compliance with the residency restrictions of the Sexual Assault Reform Act of 2000 (L 2000, ch
1, as amended; hereinafter SARA). During the pendency of the proceeding, DOCCS transferred the
petitioner to community housing. The Supreme Court granted the respondent's motion to dismiss
the petition and dismissed the proceeding. The court concluded, inter alia, that the proceeding had
been rendered academic by the petitioner's release to compliant housing, and that no exceptions to
the mootness doctrine applied. The petitioner appeals, seeking reinstatement of the petition and a
determination on the merits.

"It is a fundamental principle of our jurisprudence that the power of a court to declare
the law only arises out of, and is limited to, determining the rights of persons which are actually
controverted in a particular case pending before the tribunal" (Matter of Hearst Corp. v Clyne, 50
NY2d 707 ,713; see Matter of Abbygail G. [Christine Y.-Karen M.J , 177 AD3d 878, 880). "Courrs
are generally prohibited from issuing advisory opinions or ruling on hypothetical inquiries. Thus,
an appeal is moot unless an adjudication of the merits will result in immediate and practical
consequencestotheparties" (ColemanvDaines, 19NY3d 1087, 1090 fcitationomitted]). Here,the
contentions raised in connection with this proceeding have been rendered academic because the
petitioner has been released from the residential treatment facility to community housing þee Matter
of Kirkland v Annucci,l50 AD3d 736,737-738). However, an exception to the mootness doctrine
is warranted here.

"The mootness doctrine precludes courts from considering questions which, although
once active, have become academic by the passage of time or by a change in circumstances" (Matter
of Melinda D.,31 AD3d 24,28 see Matter of Hearst Corp. v Clyne,50 NY2d at7l4). "'If
academic, an appeal is not to be determined unless it falls within the exception to the doctrine that
permits courts to preserve for review important and recurring issues which, by virrue of their
relatively brief existence, would otherwise be nonreviewable"' (Matter of Abbygail G. [Christine
Y.-Karen M.J ,177 AD3d at 880, quotingMatter of Melinda D.,31 AD3d at28; see Matter of Hearst
Corp. v Clyne,50 NY2d aT714). "'The exception to the mootness doctrine requires the existence
of three common factors: (l) a likelihood the issue will repeat, either between the same parties or
among other members of the public, (2) an issue or phenomenon typically evading appellate review,
and (3) a showing of significant or important questions not previously passed upon"' (Matter of
Abbygail G. [Christine Y.-Karen M.J,I77 AD3d at 880, quoting Matter of Melinda D.,31AD3d
at28; see Matter of Hearst Corp. v Clyne,50 NY2d at7I4).

Here, all three factors excepting this appeal from the mootness doctrine are present.
The issue ofwhether a certain facility is a legitimate residential treatment facilityhas alreadyiesulted
in litigation, is significant, and will typically evade appellate review due to the passage of time
during which individuals subject to postrelease supervision, such as the instant petitioner, obtain
SARA-compliant housin g(see Matter of Gonzalez v Annucci,32 NY3d 46 1,470-471; People ex rel.
Rosario v Superintendent, Fiskill Correctional Facility,180 AD3d 920). Thus, the Supreme Court
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'

should have applied the exception to the mootness doctrine and reached the merits of the petitioner's

claims. However, we agree *itr, tn" court's decision to dismiss the proceeding, albeit on different

grounds than those stated by the court'

On this record, the petitioner has failed to demonstrate that Queensboro is not a

legitimate residentiar treatrnent øcitity for sex offenders, or that Doccs's determination to place

him there was irrationar. Moreover, the evidence fails to demonstrate that the conditions of the

petitioner,s placement at Queensboro were in violation of DoccS's statutory or regulatory

àbligations (see Conection Law S$ 2[6], 73121)'

Thepetitioner,sremainingcontentionsarewithoutmerit.

RIVERA, J.P., LASALLE, BARROS ANd IANNACCI,
ENTER:

JJ., concur

Aprilanne
Clerk of the Court
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2019-04287 DECISION & ORDER

In the Matter of Luis Alvarez, appellant,
v Anthony J. Annucci, etc., respondent.

(Index No. 3 128i 18)

Robert S. Dean, New York, NY (Camilla Hsu of counsel), for appellant.

Letitia James, Attorney General, New York, NY (Anisha S. Dasgupta and Blair J.
Greenwald of counsel), for respondent.

In a proceeding pursuant to CPLR article 7 8 in the nature of mandamus to compel the
respondent, Anthony J. Annucci, Acting Commissioner of the New York State Department of
Corrections and Community Supervision, inter alia, to release the petitioner from Queensboro
Correctional FaciLty, the petitioner appeals from an order and judgment (one paper) of the Supreme
Court, Queens Co:rnty (Diccia T. Pineda-Kirwan, J.), entered November 29,2018. The order and
judgment granted the respondent's motion to dismiss the petition and dismissed the proceeding.

ORDERED that the order and judgment is affirmed, without costs or disbursements.

In 2016, the petitioner was convicted of sexual abuse in the first degree and was
sentenced to a determinate term of imprisonment of three years, to be followed by seven years of
postrelease supervision. He reached the maximum expiration date ofhis prison sentence on October
5,2017 . At that time, the New York State Department of Corrections and Community Supervision
(hereinafter DOCCS) transferred him to Fishkill Correctional Facility, then to Queensboro
Correctional Facility (hereinafter Queensboro), which DOCCS has designated a residential treatment
facility (see 7 NYCRR 100.90[c]l3l).

The petitioner commencedthis proceedingpursuant to CPLR article 78 to compel the
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respondent, Anthony J. Annucci, Acting Commissioner of DOCCS, inter alia, to comply with his
obligations pursuant to Correction Law $ 201(5) and 9 NYCRR 8002.7 to assist the petitioner in
finding housing located more than 1,000 feet from "school grounds" (Executive Law $ 259-cll4l;
Penal Law $ 220.00[14]), and to release him from Queensboro to either a residential treatment
facility, as defined b¡r Correction Law $ 2(6), or to approved housing in the community, in
compliance with the residency restrictions of the Sexual Assault Reform Act of 2000 (L 2000, ch
1, as amended; hereinafter SARA). During the pendency of the proceeding, DOCCS transferred the
petitioner to community housing. The Supreme Court granted the respondent's motion to dismiss
the petition and dismissed the proceeding. The court concluded, inter alia, that the proceeding had
been rendered academic by the petitioner's release to compliant housing, and that no exceptions to
the mootness doctrine applied. The petitioner appeals, seeking reinstatement of the petition and a
determination on the merits.

"It is a fundamental principle of our jurisprudence that the power of a court to declare
the law only arises out of, and is limited to, determining the rights of persons which are actually
controverted in a particular case pending before the tribunal" (Matter of Hearst Corp. v Clyne, 50
NY2d 707 ,713; see Matter of Abbygail G. [Christine Y.-Karen M.J , 177 AD3d 878, 880). "Courrs
are generally prohibited from issuing advisory opinions or ruling on hypothetical inquiries. Thus,
an appeal is moot unless an adjudication of the merits will result in immediate and practical
consequencestotheparties" (ColemanvDaines, 19NY3d 1087, 1090 fcitationomitted]). Here,the
contentions raised in connection with this proceeding have been rendered academic because the
petitioner has been released from the residential treatment facility to community housing þee Matter
of Kirkland v Annucci,l50 AD3d 736,737-738). However, an exception to the mootness doctrine
is warranted here.

"The mootness doctrine precludes courts from considering questions which, although
once active, have become academic by the passage of time or by a change in circumstances" (Matter
of Melinda D.,31 AD3d 24,28 see Matter of Hearst Corp. v Clyne,50 NY2d at7l4). "'If
academic, an appeal is not to be determined unless it falls within the exception to the doctrine that
permits courts to preserve for review important and recurring issues which, by virrue of their
relatively brief existence, would otherwise be nonreviewable"' (Matter of Abbygail G. [Christine
Y.-Karen M.J ,177 AD3d at 880, quotingMatter of Melinda D.,31 AD3d at28; see Matter of Hearst
Corp. v Clyne,50 NY2d aT714). "'The exception to the mootness doctrine requires the existence
of three common factors: (l) a likelihood the issue will repeat, either between the same parties or
among other members of the public, (2) an issue or phenomenon typically evading appellate review,
and (3) a showing of significant or important questions not previously passed upon"' (Matter of
Abbygail G. [Christine Y.-Karen M.J,I77 AD3d at 880, quoting Matter of Melinda D.,31AD3d
at28; see Matter of Hearst Corp. v Clyne,50 NY2d at7I4).

Here, all three factors excepting this appeal from the mootness doctrine are present.
The issue ofwhether a certain facility is a legitimate residential treatment facilityhas alreadyiesulted
in litigation, is significant, and will typically evade appellate review due to the passage of time
during which individuals subject to postrelease supervision, such as the instant petitioner, obtain
SARA-compliant housin g(see Matter of Gonzalez v Annucci,32 NY3d 46 1,470-471; People ex rel.
Rosario v Superintendent, Fiskill Correctional Facility,180 AD3d 920). Thus, the Supreme Court
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'

should have applied the exception to the mootness doctrine and reached the merits of the petitioner's

claims. However, we agree *itr, tn" court's decision to dismiss the proceeding, albeit on different

grounds than those stated by the court'

On this record, the petitioner has failed to demonstrate that Queensboro is not a

legitimate residentiar treatrnent øcitity for sex offenders, or that Doccs's determination to place

him there was irrationar. Moreover, the evidence fails to demonstrate that the conditions of the

petitioner,s placement at Queensboro were in violation of DoccS's statutory or regulatory

àbligations (see Conection Law S$ 2[6], 73121)'

Thepetitioner,sremainingcontentionsarewithoutmerit.

RIVERA, J.P., LASALLE, BARROS ANd IANNACCI,
ENTER:

JJ., concur

Aprilanne
Clerk of the Court
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Camilla Hsu
Center for Appellate Litigation
120 WalI Street, 28th Floor
New York, NY 10005

Re: Mq,tter of Aluørez, Luis u. Arunucci, No. 2019-04287

Dear Camilla Hsu:

Please take notice that the enclosed is a true and correct copy of the
Decision and Order entered on August 19, 2O2O by the Office of the Clerk of
the Appellate Division, Second Department in Matter of Aluarez, Luis u.
Annucci, No. 2019 -04287 .

Please be advised that service of a cover letter together with an order or
judgment constitutes service of that order or judgment with notice of entry.
Norstør Bank of Upstøte N.Y. u. Office Control Sys., Inc.,78 N.Y.zd 1110
(1ee1).

As t Solicitor General
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STATE OF NEW YORK 
COURT OF APPEALS 
---------------------------------------------------------- x 
In the Matter of LUIS ALVAREZ : 
(DIN 16A0694, NYSID 09694706J), :

:
Petitioner-Appellant, :

:
– against – : CERTIFICATION 

: 
ANTHONY J. ANNUCCI, Acting  : 
Commissioner, New York State Department of  : 
Corrections and Community Supervision, :

:
Respondent-Respondent. : 

---------------------------------------------------------- x 

I, CAMILLA HSU, am an attorney duly admitted and licensed to practice in 

the State of New York. I certify that the minutes and documents accompanying 

Appellant’s Motion for Permission to Appeal have been compared by me with the 

originals in the Office of the Clerk of the Queens County Court and the Appellate 

Division, Second Department, and that said copies are true and complete copies 

thereof. 

Dated: New Haven, Connecticut 
December ��, 2020 

____________________________ 
Camilla Hsu


