
SUPREME COURT OF THE STATE OF NEW YORK 
APPELLATE DIVISION: SECOND DEPARTMENT 
-----------------------------------------------------------------x 
JUVENAL REIS, Index Number 
 707612/15 
 Plaintiff- Respondent, 
 NOTICE OF  
 - against- MOTION TO 
 REARGUE AND 
J.B. KAUFMAN REALTY CO., LLC, and FOR LEAVE TO 
43-01 22nd STREET OWNER LLC, APPEAL TO  
 THE COURT 
 Defendants-Appellants. OF APPEALS 
 
----------------------------------------------------------------x 
 

PLEASE TAKE NOTICE that upon the annexed Affirmation of 

Thomas C. Lambert dated May 7, 2020, and upon all papers and proceedings 

heretofore had herein, Plaintiff-Respondent Juvenal Reis will move this 

Court at the courthouse located at 45 Monroe Place, Brooklyn, NY 11201, 

on June 1, 2020 at 10 AM, or as soon thereafter as counsel can be heard, for 

an order: 

a. pursuant to CPLR Rule 2221 granting leave to reargue the 

above-captioned appeal to this Court from the Order of the 

Honorable Robert J. McDonald entered on October 3, 2017, 

and upon such reargument affirming such Order; or, in the 

alternative, 
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b. pursuant to CPLR §§ 5513(b), 5516, 5602 and 22 NYCRR 

§600.14, granting Plaintiff-Respondent leave to appeal to the 

Court of Appeals from the Decision and Order of the Appellate 

Division, Second Department entered on March 11, 2020, with 

respect to the questions of: 

i. Where parties to a lease have agreed in writing to renewal in a 

rental amount “to be determined” within an expressly stated 

fixed range and the tenant is willing to renew at the highest end 

of the range, is the lease renewal provision void for 

indefiniteness? The Appellate Division answered the question 

in the affirmative.  

ii. Where parties to a lease have agreed in writing to renewal in a 

rental amount “to be determined” within an expressly stated 

fixed range, and the tenant’s reading of the renewal provision is 

that the landlord must set the amount within the range, is the 

lease renewal provision void for indefiniteness? The Appellate 

Division answered the question in the affirmative.   
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iii. Where parties to a lease have agreed in writing to renewal in a 

rental amount “to be determined” within an expressly stated 

fixed range, and a meeting of the minds of the parties on the 

specific amount is proved or provable based on admissible 

evidence, is the lease renewal provision void for indefiniteness? 

The Appellate Division answered the question in the 

affirmative. 

iv. In reversing the lower court’s finding of triable issues of fact, 

did this Court itself overlook (1) the fact that the tenant was 

willing to renew and pay rent at the high end of the agreed-upon 

fixed range, (2) the fact that the agreed-upon language “to be 

determined” means to be determined by the landlord and (3) the 

fact that the parties agreed on the amount within the range; all 

of which facts were proved and are proved and provable by 

admissible evidence?  The Appellate Division answered the 

question in the negative.  
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THOMAS C. LAMBERT, an attorney admitted to practice 

before the courts of the State of New York, who is not a party to this action, 

affirms the following statement to be true under the penalties of perjury 

pursuant to CPLR Rule 2106: 

1. I am a member of Lambert & Shackman, PLLC, the 

attorneys for Plaintiff-Respondent Juvenal Reis (“tenant”) herein, and make 

this affirmation in support of Plaintiff-Respondent’s motion for an Order: 

a. pursuant to CPLR Rule 2221 granting leave to reargue the 

above-captioned appeal to this Court from the Order of the 

Honorable Robert J. McDonald entered on October 3, 2017, 

and upon such reargument affirming such Order; or, in the 

alternative, 
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b. pursuant to CPLR §§ 5513(b), 5516, 5602 and 22 NYCRR 

§600.14, granting Plaintiff-Respondent leave to appeal to the 

Court of Appeals from the Decision and Order of the Appellate 

Division, Second Department entered on March 11, 2020, with 

respect to the questions of: 

i. Where parties to a lease have agreed in writing to 

renewal in a rental amount “to be determined” within an 

expressly stated fixed range and the tenant is willing to 

renew at the highest end of the range, is the lease renewal 

provision void for indefiniteness? The Appellate Division 

answered the question in the affirmative.  

ii. Where parties to a lease have agreed in writing to 

renewal in a rental amount “to be determined” within an 

expressly stated fixed range, and the tenant’s reading of 

the renewal provision is that the landlord must set the 

amount within the range, is the lease renewal provision 

void for indefiniteness? The Appellate Division answered 

the question in the affirmative.   

iii. Where parties to a lease have agreed in writing to 

renewal in a rental amount “to be determined” within an 



3 

expressly stated fixed range, and a meeting of the minds 

of the parties on the specific amount is proved or 

provable based on admissible evidence, is the lease 

renewal provision void for indefiniteness? The Appellate 

Division answered the question in the affirmative. 

iv. In reversing the lower court’s finding of triable issues of 

fact, did this Court itself overlook (1) the fact that the 

tenant was willing to renew and pay rent at the high end 

of the agreed-upon fixed range, (2) the fact that the 

agreed-upon language “to be determined” means to be 

determined by the landlord and (3) the fact that the 

parties agreed on the amount within the range; all of 

which facts were proved and are proved and provable by 

admissible evidence?  The Appellate Division answered 

the question in the negative.  

2. Exhibit A is a copy of the Notice of Appeal from the 

Order of the Hon. Robert J. McDonald, Justice of the Supreme Court of the 

State of New York, County of Queens, entered on October 3, 2017, which 

first invoked the jurisdiction of this Court. R5-6. 
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3. Exhibit B is a copy of this Court’s Decision and Order 

entered March 11, 2020, which is the subject of the instant motion. 

4. This Court’s decision on the Appeal is based upon the 

rule announced by the Court of Appeals in the Martin case1 that a lease 

renewal provision that sets the rent “to be agreed upon” is void because of 

indefiniteness. Citing the Martin case the Appellate Division found that the 

parties “2012 letter agreement … demonstrated that the renewal provision 

was an unenforceable agreement to agree.” But there are critical differences 

between this case and the Martin case.  

5. In this case, the parties’ 2012 letter agreement provides 

that the annual percentage increase in rent for the renewal term is “to be 

determined” between 5% and 8%. It is “to be determined” within a fixed 

range. The language in their 2012 letter agreement is as follows: 

a. Sentence 1: “It is agreed that … all terms and provisions 

provided for within the original lease between the parties as 

dated and executed on March 12, 2002 … shall remain in full 

force and effect ….” 

b. Sentence 2: “Lease terms to be extended to now terminate on 

 
1 Joseph Martin Jr. Delicatessen, Inc. v. Schumacher, 52 N.Y.2d 105, 436 N.Y.S.2d 247 
(1981). 
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Feb. 28, 2030; terms [annual percentage increase in rent]2 to be 

determined at the expiration of this initial lease consolidation 

period [February 28, 2015]3.” 

c. Sentence 3: “Any percentage increase will not be less than 5% 

annually and not to exceed a maximum cap of 8% annually.”4 

d. Sentence 4: “…the signing of same [the 2012 Letter 

Agreement] is considered legal and binding to the parties 

involved.” 

Here is the deposition testimony of the landlord’s agent:  

Q. And then there’s also a sentence that says, 
quote, “Any percentage increase will not be less 
than 5 percent annually and not to exceed a 
maximum cap of 8 percent annually.” unquote. 
Isn’t that a fact?  
A. That’s a fact also for the same period of 
time.  
Mr. O’Brien:   Are you finished with your answer?  
A. Between 5 and 8 percent. The 5 to 8 percent 
is a big range. It would have to be determined what 
midpoint or what point on that graph would be 
factored into any rent increments, and that was 
never done.  
Q. The percentage was never agreed to.  

 
2Both parties agree that the word “terms” means the annual percentage increase in rent 
for the period from March 1, 2015–February 28, 2030. R515 (Reis ebt); R866 (Kaufman 
ebt). 
3Both parties agree that the “expiration of this initial lease consolidation period” means 
February 28, 2015. R334 (Reis ebt), R891 (Kaufman ebt). 
4Both parties agreed that the language “any” percentage increase applies to the period 
from March 1, 2015 – February 28, 2030. R747 (Reis ebt), R7, 886-887, 877-879, 902-
903 (Kaufman ebt). 
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A. Only the range.  
 

R902-903. 

6. Here is the critical difference: As a matter of good faith 

and logic that fixed range obligates the landlord to renew at 8% or less and it 

obligates the tenant to pay for renewal at least 5%. The agreement to a fixed 

range creates at least one unequivocally clear and definite obligation on the 

part of each of the parties. Each party can thereby rely on knowing that it 

can definitely get renewal if it accepts the end point of the range which is 

least favorable to itself. That is not an indefinite right.5  

7. The Martin case is critically different because in Martin 

neither party was obligated at all to agree to any amount. 

8. Martin was decided forty years ago. Twenty years ago, in 

the Mamaroneck case6, the Court of Appeals observed that there were two 

 
5 In the tenant’s affidavit in the Court below, he reveals the parties’ intentions (R988) as 
follows:  
 

Roger said he wanted that range provision because he 
would have a better idea of the market in 2015 than he did 
in 2012 when the 2012 Letter Agreement was made; I 
wanted to make sure that we had a specific standard with a 
narrow range so that I could plan ahead. And, in fact, since 
the beginning of my first renewal, the increase had always 
been between 5% and 8%.  

 
There was no affidavit from Roger Kaufman.  
6 166 Mamaroneck Avenue Corp. v. 151 East Post Road Corp., 78 N.Y.2d 88, 575 
N.E.2d 104 (1991). 
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ways indicated by the Martin court in which the definiteness requirement 

could be satisfied without an explicit contract term: (i) an agreed upon 

methodology to determine the rent amount and (ii) an agreed upon 

“objective extrinsic event, condition or standard,” in other words a yardstick. 

The parties’ agreement here to a rate between 5-8% is a hybrid of “method” 

and “yardstick,” the two ways quoted above to avoid indefiniteness.   

9. In the Mamaroneck case the Court of Appeals said that 

striking down an agreement as indefinite is “at best a last resort.” Id. The 

Court said “A strict application of the definiteness doctrine could actually 

defeat the underlying expectations of the contracting parties.” Here the 

Appellate Division’s decision defeats two unequivocally clear and definite 

rights of the parties even if those rights are limited --- as most rights are. 

10. The first reason this case should be reviewed by the 

Court of Appeals is to obtain recognition, clarification and possibly 

expansion of the ways in which the definiteness requirement can be satisfied 

“without an explicit contract term” to include the parties setting a fixed 

range as they did in this case. 

11. As it happens in this case too, the tenant has said from 

the outset that the words “to be determined” in the 2012 letter agreement 

mean that the landlord was required to set the rate between 5% and 8% and 
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the tenant would be bound by that. The tenant testified at his deposition as 

follows: 

A. He defines unilaterally – sorry for my 
pronunciation – and I have to accept whatever he 
defines. 
Q. You have to accept. 
A. Yes, between 5 and 8 percent. 
Q. Can you object? 
A. According to the terms of our contract, and 
my understanding, no.  He had the free will to take 
that between 5 and 8 percent. 
 
R730-731. 
 
A. That for me, I have stated to him, even at 8 
percent I will be ok with it. 
 

* * * 
 

Q. What if you got to the point in 2020 where 
you couldn’t pay 8 [percent] without losing your 
business, what would happen under the lease? 
A. I would be losing money. 
 
R335-336. 
 
12. Accordingly, the second reason this case should be 

reviewed by the Court of Appeals is to ascertain whether the definiteness 

requirement is met where the landlord is obligated to set the rate, at least at 

one end of a spectrum, and the tenant’s reading of the alleged “indefinite” 

term “to be determined” is that the tenant is bound by the landlord’s 

determination. 
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13. In the instant case, did the landlord, in bad faith, fail to 

do what it said it would do? Did it fail to agree even to 8%?  

14. It is the landlord’s legal position that the rental rate was 

never set or agreed to and that the Lease renewal provision is void for 

indefiniteness. But, as a matter of fact, proved by the admissible evidence, 

the landlord did set the rental rate.  

15. On or about March 1, 2015, the landlord set the annual 

percentage increase for the extended term at 5.4%. The landlord did so in 

writing by billing the tenant for the month of March 2015 (and for each 

month thereafter until October 2015 when this case was commenced) in an 

amount which was a 5.4% increase over the base rent in effect on February 

28, 2015. R993. Copies of the bills are R1044-1051. A copy of the bill for 

February 2015, the last month prior to the increase, is R1043. 

16. The tenant paid those bills. The landlord accepted the 

payments. R993. Copies of the checks are at R1052-1059. 

17. It may be asked why the landlord set the percentage 

increase at 5.4%, when it could have set it at 8%. The facts which explain 

that are set forth in the tenant’s Affidavit in the Court below. R 995, ¶¶ 60 -
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61.7 There was no affidavit submitted on behalf of the landlord by anyone 

purporting to have knowledge of the facts. Roger Kaufman, who maintains a 

continuing financial interest in the ownership of the Building after the sale 

of the Building, tellingly did not submit an affidavit. R910.  

18. It is the tenant’s argument here that the instant case 

presents a third way under the Martin case in which the definiteness 

requirement can be satisfied “without an explicit contract term.” That third 

way is where a meeting of the minds of the parties on the amount can be 

 
7  60. At a time when Prior Landlord was having a hard time 

finding tenants for the rest of the Building, Prior Landlord 
was securing a huge rent increase for my space, which 
comprised 43% of the Building, compounded each year to 
2030. In this way Roger “hedged his bets” in case a sale of 
the Building did not go through. Roger knew that he had in 
me a good tenant who always paid the rent on time. Our 
arrangement, where I was leasing almost half the building 
and subletting it, freed him up from many of the 
administrative tasks a landlord would ordinarily do. This 
suited Roger, who never really wanted to be in the landlord 
business, but had gotten stuck managing his family’s 
building.  
61. In a way, Roger actually outsmarted the buyer. Roger 
kept for himself and Prior Landlord a commitment on my 
part to lease 43% of the Building at a huge rent increase of 
5.4% compounded each year for 15 years. That was an 
especially valuable asset given that Roger was having 
trouble leasing the remaining space in the Building. But 
Roger could also tell the buyer that he did not really intend 
to do that, but that he just sent me those rent bills by 
mistake. That may very well be why there is no affidavit 
from Roger in support of Defendant’s motion for summary 
judgment.  
 

R.995, ¶¶60-61.  
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proved by admissible evidence. The proof must be heard. As a matter of 

fact, the landlord here set the rate. If upon trial, it is determined that the 

landlord did not set any rate, then as a matter of law, it breached its 

obligation in good faith to do so --- at least at 8%.  

19. Accordingly, the third reason this case should be 

reviewed by the Court of Appeals is to ascertain whether the definiteness 

requirement is met in a case where a meeting of the minds of the parties on a 

definite amount is proved or provable based on admissible evidence. 

20. The fourth reason this case should be reviewed by the 

Court of Appeals is because the Appellate Division, in reversing the lower 

Court’s finding of triable issues of fact, itself overlooked the facts.   

21. The Court below found as follows: 

Although Mr. Kaufman testified that the precise 
amount within the 5-8% range would have to be 
determined by the parties, and was never 
determined, the rent bill issued by the prior owner 
in March 2015 with a 5.4% rent increase and the 
Stipulation dated March 17, 2016 raise, at the very 
least, an issue of fact as to whether the prior owner 
determined the precise amount pursuant to the 
terms of the 2012 Letter Agreement. Moreover, 
plaintiff's own testimony and affidavit contradict 
Mr. Kaufman's testimony that a rent amount was 
not determined. Based upon the conflicting 
testimony, there are issues of fact including, but 
not limited to, whether the 2012 Letter Agreement 
authorized the prior owner to unilaterally set the 
percentage increase at the end of the expiration of 
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Supreme Court of the State of New York

Appellate Division: Second Judicial Department
D62077

L/htr

          AD3d          Argued - October 7, 2019

MARK C. DILLON, J.P. 
JEFFREY A. COHEN
ROBERT J. MILLER
ANGELA G. IANNACCI, JJ.
                                                                                      

2017-10961 DECISION & ORDER

Juvenal Reis, respondent, v J.B. Kaufman Realty Co., 
LLC, et al., appellants.

(Index No. 707612/15)

                                                                                      

Stempel Bennett Claman & Hochberg, P.C., New York, NY (Edmond P. O’Brien and
Richard L. Claman of counsel), for appellants.

Lambert & Shackman, PLLC, New York, NY (Thomas C. Lambert and Steven
Shaurman of counsel), for respondent.

In an action for a judgment declaring, inter alia, that a certain lease expires on
February 28, 2030, the defendants appeal from an order of the Supreme Court, Queens County
(Robert J. McDonald, J.), entered October 3, 2017.  The order, insofar as appealed from, denied
those branches of the defendants’ motion which were for summary judgment declaring that the
subject lease expired on February 29, 2016, and to cancel a notice of pendency filed by the plaintiff.

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
those branches of the defendants’ motion which were for summary judgment declaring that the
subject lease expired on February 29, 2016, and to cancel the notice of pendency filed by the plaintiff
are granted, and the matter is remitted to the Supreme Court, Queens County, for the entry of a
judgment, inter alia, declaring that the subject lease expired on February 29, 2016.

The plaintiff and the defendant J.B. Kaufman Realty Co, LLC (hereinafter J.B.
Kaufman), were the tenant and the landlord, respectively, under a lease with respect to certain real
property located in Long Island City.  The plaintiff entered into the lease with J.B. Kaufman’s
predecessor in interest in 2002.  Over the years, the plaintiff and J.B. Kaufman executed various
letter agreements extending the terms of the original lease and providing for the lease of additional
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space within the subject building.  

In a document dated June 27, 2012 (hereinafter the 2012 letter agreement), the parties
“consolidate[d] all existing letter agreements to the same expiration date” of February 28, 2015.  The
2012 letter agreement also stated that the terms of the lease were “extended to now terminate on Feb.
28, 2030,” with “terms to be determined at the expiration of this initial lease consolidation period.” 
The 2012 letter agreement further stated that any annual percentage increase in rent will not be less
than five percent and will not exceed eight percent.  The plaintiff and J.B. Kaufman disagreed about
whether the 2012 letter agreement constituted a binding contract under which the plaintiff was
entitled to remain in occupancy of the leased premises through February 2030.  Despite the dispute
regarding the 2012 letter agreement, the plaintiff and J.B. Kaufman agreed that the plaintiff could
remain in possession of the premises through February 29, 2016, with a six percent increase in rent. 

In July 2015, the plaintiff commenced this action for a judgment declaring that the
lease expires on February 28, 2030, and that annual rent increases shall not be less than five percent
and shall not exceed eight percent.  The plaintiff also filed a notice of pendency with regard to the
property.  After the building was sold in July 2016, the new owner, 43-01 22nd Street Owner, LLC,
was added as a defendant pursuant to a stipulation.  The defendants moved, among other things, for
summary judgment declaring that the lease expired on February 29, 2016, and to cancel the notice
of pendency, contending that the 2012 letter agreement was an unenforceable agreement to agree. 
The Supreme Court, inter alia, denied those branches of the motion, and the defendants appeal.

A “mere agreement to agree, in which a material term is left for future negotiations,
is unenforceable” (Joseph Martin, Jr., Delicatessen v Schumacher, 52 NY2d 105, 109; see Matter
of 166 Mamaroneck Ave. Corp. v 151 E. Post Rd. Corp., 78 NY2d 88, 91).  “This is especially true
of the amount to be paid for the sale or lease of real property” (Joseph Martin, Jr., Delicatessen v
Schumacher, 52 NY2d at 110; see Olim Realty v Lanaj Home Furnishings, 65 AD3d 1318, 1320;
410 BPR Corp. v Chmelecki Asset Mgt., Inc., 51 AD3d 715, 716).  An agreement is not enforceable
as a lease unless all of the essential terms are agreed upon, and if “any of these essential terms are
missing and are not otherwise discernible by objective means, a lease has not been created” (Matter
of Davis v Dinkins, 206 AD2d 365, 367; see Olim Realty v Lanaj Home Furnishings, 65 AD3d at
1320; 410 BPR Corp. v Chmelecki Asset Mgt., Inc., 51 AD3d at 716-717; Mur-Mil Caterers v
Werner, 166 AD2d 565, 566; Mulcahy v Rhode Island Hosp. Trust Natl. Bank, 83 AD2d 846, 847).

Here, the defendants established their prima facie entitlement to judgment as a matter
of law by submitting, inter alia, a copy of the 2012 letter agreement, which demonstrated that the
renewal provision was an unenforceable agreement to agree (see Joseph Martin, Jr., Delicatessen
v Schumacher, 52 NY2d at 110-111; 410 BPR Corp. v Chmelecki Asset Mgt., Inc., 51 AD3d at 716). 
In opposition to the defendants’ prima facie showing, the plaintiff failed to raise a triable issue of
fact (see Alvarez v Prospect Hosp., 68 NY2d 320, 324).  Accordingly, the Supreme Court should
have granted those branches of the defendants’ motion which were for summary judgment declaring
that the lease expired on February 29, 2016, and to cancel the notice of pendency. 

The plaintiff’s remaining contentions are without merit.

Since this is a declaratory judgment action, we remit the matter to the Supreme Court,
March 11, 2020 Page 2.
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Queens County, for the entry of a judgment, inter alia, declaring that the subject lease expired on
February 29, 2016 (see Lanza v Wagner, 11 NY2d 317, 334).

DILLON, J.P., COHEN, MILLER and IANNACCI, JJ., concur.

ENTER: 

 Aprilanne Agostino
  Clerk of the Court
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