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STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

In the Matter of the Application of

ROCHESTER POLICE LOCUST CLUB, INC.,

MICHAEL MAZZEO, and KEVIN SIZER,

Petitioners, DECISION
-vs- Index No. E2019008543

CITY OF ROCHESTER, LOVELY A. WARREN,
as Mayor of the City of Rochester, COUNCIL OF

THE CITY OF ROCHESTER, and the MONROE
COUNTY BOARD OF ELECTIONS,

Respondents,

Appearances:

Trevett Cristo, P.C. ( Daniel P. DeBolt, Esq.) for Petitioners;

Emery, Celli, Brinckerhoff, & Abady, LLP (Andrew G. Celli Jr., Esq., Debra

Greenberger, Esq., Scout Katovich, Esq.) for Respondent City Council;

Timothy R. Curtin, Esq. (Patrick Beath, Esq., of Counsel) for Respondents City of

Rochester and Mayor Lovely A. Warren.

DECISION

Ark, J.

Certainly, "public confidence, vital to an effective police department, can be fostered by a

well-run and well-publicized complaint review system."I

On May21, 2019, to "ensure public accountability and trâñsparency over the powers

ewuised by sworn officers of the Rochester Police
Department,"

the Rochester City Council

passed Local Law No. 2 of 2019, which established the Police Accountability Board- "
a civilian-

coñtrolled process to fairlyinvestigate and make determinat¼s respecting complaints ofmisconduct

' Cassesse v. Lindsay,51Misc.2d 59 at 63 (NY County Sup. Ct. 1966).
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involviñg sworn officers of the Rochester Police Department".2
This decision addresses whether

Local Law No. 2 complies with New York State law and the Rochester City Charter.

This case presents four questions:

First: Does City Council's 1985 law submlning police discipline to New York State law

preclude the implementation of police discipline by the Police Accoustãbility Board?

Second: Can the City of Rochester enact a local law which transfers from the Chief of Police

the discipline of police officers employed by the Rochester Police Department to an appointed,

autonomous civilian Police Accoüñtability Board, which is
not³

"the officer or body having the

power to remove [the person charged] . . . or by a deputy or other employee of such officer or body

designated. . . for that
purpose?"4

In other words, can only an officer's commander or designee

conduct a disciplinary
hearing?5

Third: Does Local Law No. 2's transfer of police discipline to the Police Accoüñtability

Board, with the resulting divestiture of the Mayor's power over police discipline, violate Civil

Service Law §200 et seq. (known as the "Taylor Law")6 and New York State Constitution Art. I §

17 which obligate the Mayor to collectively bargain with a recognized bargaining unit?

Fourth: What is the import of Local Law No. 2's severability clause?

2
Local Law No. 2 § 18-1.

3 Oncenselidat;d Law § 891; Civil Service Law (hereinafter, "CSL") § 75; Lynch v. Giuliant, 301 A.D. 2d 351, 355-56
(1" Dept. 2001) (Uñccaselidated Law § 891 bars hearings "that may result in reccmm:;;htic;;: for ter÷etion against
police officers" from being "c:ñducted by a non-employee of the Police Department") (emphasis added).

4 Unconeelidated Law § 891; CSL § 75(2).

5Matter of Fraccola y, City of Utica, 135 A.D. 2d 112 (4* Dept. 1987), app. den. 72 N.Y. 2d 807 (NY 1988), cert. den.
489 U.S. 1053 (US 1989) (noting that Uncen:cEd:‡sd Law § 891 and CSL § 75 require police removal hearings to be
cOnducted by the emplaying agency, which was the Department of Public Safety).
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I. Procedural History and Motion Contentions

On May21, 2019, respondent-defendant Council ofthe City ofRochester (hereinafter, "City

Council") adopted Local Law No. 2 of 2019 (hereinafter, "Local Law No. 2") to amend the

Rochester City Charter. Local Law No. 2 estabushed a Police Accouñtability Board (hereinafter,

"PAB"
or "Board") vested with exclusive power to hear, determine, and assign discipline for alleged

misconduct by officers employed by the Rochester Police Department (hereinafter, "RPD"). The

resp0ñdeñt Mayor approved Local Law No.2 on June 7, 2019, thereby divesting herself of control

over an important aspect of local government. "The Police Accountability Board shall be the

mechanism to investigate such complaints of police misconduct and to review and assess RPD

patterñs, practices, policies, and
procedures,7

and establish a civilian-controlled Police

Accountability Boa,rd with the power to investigate complaints of police misconduct and impose

discipline on offending
officers."

7 Local Law No. 2 § 18-1.
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Section 2 of Local Law No. 2 scheduled a referendum for the November 4, 2019 general

election and provided that Local Law No. 2 would take effect only after approval by the vote of a

majority of qualified electors voting in that referendum. Petitioners commenced this hybrid CPLR

article 78 proceeding and declaratory judgment action seeking, inter alia, a declaration that Local

Law No.2 is invalid, as well as injunctive relief. Petitioners also moved by order to show cause for

a preliminary injn.nction, which this court granted, barring Local Law No. 2 from being voted on

in the November 4, 2019 general election.

The respondent Mayor moved to dismiss the petition under CPLR3211(7) for failure to state

a cause of action and because the action was simultaneously too late and too early; that the

petitioners'
action was untimely; and that the action was not yet ripe (September 20, 2019 motion .

by Patrick Beath, Esq.). The respondent City Council moved to dismiss on the grounds that the

petition was
untimely8

and on the alleged lack of legal merit to the petition.

On September 25, 2019, this court reserved decision on the substantive challenges to Local

Law No. 2 until the issues could be fully briefed and argued.9 This court granted a lireliminary

injunction enjoining the Monroe County Board of Elections from permitting or counting votes on

the referendum of Local Law No. 2. The Supreme Court of the State of New York Appellate

Division, Fourth Judicial
Department¹°

vacated the preliminary injunction and the referendum was

approved by the vote of approximately
seventy- five percent of the voting residents of Rochester in

the November4, 2019
election."

In its decision, the Fourth Department noted "that the substantive

. .

8 This court previously decided that the respondents were not entitled to d ins•l on the doctrine of laches (Ark, J.
September 25, 2019 decisi6ñ, p. 2 ; aff'd in part In Matter of Rochester Police Locust Club, Inc. v. City of Rochester,
176 A.D. 3d 1646 [4d' Dept. 2019]).
9 "The petitioñêrs' legal cliallcñgcs to Local Law No. 2 are multi-pronged and complex, as are the respen±nts'

rebuttals. It would be a disservice to the e--ey for the court to render its legal judgment on such hnpeF=.nt
legislation without a tharaugli analysis of the legality of the statute . . . . The apportanity which this case presents
should not be squandered with only a cursory review of the statute's legal implications"

(Ark, J., September 25, 2019

decision, pp. 2-3).
¹° Matter of Rochester Police Locust Club Inc., v. City of Rochester, 176 A.D. 3d 1646, 1647 (4* Dept. 2019).
H

The ballot stated:

This prepcsal would amend the Rochester City Charter to authorize the creation of the Police

Accountability Board (PAB). The PAB would consist of nine unpaid Rochester residents: one
appointed by the Mayor and eight appointed by the City Council; four of the Council's appointees
will be nominated by a coalition of commññity organizations. The PAB would have the power to

independently investigate civilian complaints, subpoena information for its investigations, and
determine whether individual officers have ===Mad misconduct. The PAB will also create

disciplia•.ry guidelines, with an opportunity for input from the Chief of Police and the police union.
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merits of the Local Law are not before us... and that our determination does not bar a subsequent

action in the event that the referendum is approved by the
voters..."

Accordingly, this decision

addresses the substantive merits of Local Law No. 2.

Petitioners challenge both the legality of the PAB's role in police discipline and its affect

on collective bargaining with the police union (hereinafter "the Locust Club"). The core issue is

whether the Rochester City Council can enact legislation regarding police discipline that conflicts

with New York State laws regulating the same subject.12

A. Overview (paraphrasing: Mayor v. Council, 182 Misc. 2d 330).

Local governments most certainly have the power to "amend local laws which are not

iñcessistent with [ the New York State Constitution] or any general
law."13 This power for the City

of Rochester, New York is vested in its City Council. The home rule provision of N.Y. Const art.

IX, § 2, cl. (c) gives local governments broad police powers relating to the welfare of their citizens."

Duly enacted local laws have the same presumption of consthutionality as state laws, and the party

challeñging a local law has a "heavy
burden"

to prove that the law is inconsistent with the New York

State Constitution or any general law of New York State."
The presumption of consti†ntionality

must be rebutted beyond a reasõñâble doubt, and a court only should declare a law unconstitutional

as a last
resort.16

There must be a showing that a legislature has clearly usurped a prohibited power,

in order to declare a statute
unconstitutional.17

Generally, it is for the legislative branch of

If the PAB finds, after a hearing, that an officer has ec--±ed misccaduct, the Chief of Police
would be required to impose discipline cen±tent with disciplinarf guide'ines. The PAB would
also reca==and changes to the Police Department's policies, practices, and training.

The ballot did not indicate that the Chief of Police and the Mayor would lose control over the discipline of
RPD Officers and that their authority would transfer to a board of civiliaña with no experience in the law
enforcement field. It did not state that the PAB would have unfettered control over setting the disciplinary matrix
that would govern how officers are punished. It did not state that neither the Police Chief, the Mayor, nor any other
governmen+el official would be able to override the PAB's deter±:tion of discipline. It did not state that members
of the PAB would not be able to be removed by any elected or governmental officer unless the PAB itself asked for
removal. The Petitioners did not challenge the phrasing of the referendum on the ballots.
2 Petitisers do not challenge the structure of the citizen invclved PAB established in Local Law No. 2.

N.Y. Const art. IX, § 2, cl. (c); Müñicipal Home Rule Law § 10(1); see Belle v. Town Board of Onon±ge, 61
A.D. 2d 352, 356 (4* Dept. 1978).

New York State Club Assn., Inc. v. City of New York, 69 N.Y.2d 211, 217(NY 1987), affd., 487 U.S. 1 (1988).
41 Kew Gardens Rd. Assocs. v. Tyburski, 70 N.Y.2d 325, 333 (NY 1987).

Lighthouse Shores, Inc. v. Town of1slip, 41 N.Y.2d 7, 11 (NY 1976).
'

See Matter of Ricker v. Village of Hempstead, 290 N.Y. 1, 5 (NY 1943).
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government, not the courts, 'to determine 'the reasoñaticñêss, wisdom and
propriety'

of the

.regulations ñeeded to protect the community."18

B. Composition of the Police AccountahiHty Board

i. Appointment of Board Members

Nine residents of the City of Rochester will comprise the PAB. One member will be

appointed by the
Mayor.19

The City Council will appoint four
members.20

The remaining four seats

are to be filled by the City Council from a pool of nominees selected by "The
Alliance,"21

which is

"a group of community
organizations"

listed on Appendix A to Local Law No. 2. Appendix A

states that the list of
"organizaticñs"

comprising "The
Alliance"

is "subject to
change,"22

but there

is no indication of how the organization list will change. What qualifies as a "co=-amity

organization"
is not defined anywhere in Local Law No. 2. Other than explicitly.excluding members

of the Rochester Police Department, there appear to be no rules regarding what other "cosmity

organizations"
may join "The

Alliance."23

Aside from residence and association restrictions, there are no Maim=n qualification

requirements for PAB members, nor are there any restrictions on who may serve as a PAB member.

However, Local Law No. 2 § 18-4(E) and (F) precludes RPD members or their family from being

members of the PAB and places limitations on former law enforcement officers or their family

members, as well as attomeys who have litigated police misconduct
lawsuits.24

All members of the

PAB must be approved "by a
majority"

of the City
Council.2

South Carolina Highway Dept. v. Barnwell Bros., 303 U.S. 177, 191; Town of Hemp.•tead v. Goldblatt, 9 N.Y.2d

101, 105 (NY 1961), affd. 369 U.S. 590 (1962).
l' Id § 18-4(H)(1).
2° Id. § 18-4(H)(2).
21Id. §§ 18-2; 18-4(H)(3).
22Local Law No. 2, Appendix A.
23 Bylaws of the Police Accountability Board Alliance, Article 7 - Ne w Members,
(https://pabnow.github.io/Alliance_Bylaws.pdf). In the present lawsuit, the Petineners have not challenged the legality
ofthe signincañt role "The Alliance," or its component ñcñ-gavar-+al and religic:a organize+iens, plays in this new
gevc=ental body that is in charge of police discipline. The question of whether a branch of government may divest
itself of the duty of governing and transfer its power and

regr" "
to a private organization that inteñ‡ionally

excludes membership solely on the basis of occupation is not before the Court.
24

The petitioners have not challenged this portion of the law in the present lawsuit.
25

§ 18-4(H)(3).
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PAB members may.serve indefinitely. Initially, PAB member terms are three years
long,26

and a member may be reappointed for an additional term for a total of six
years.27

At the conclusion

of that six-year initial tenure, the same member must wait three years before serving
again.28

Once

a member is re-appointed to a second tenure after waiting three years, Local Law No. 2 contains no

term
limit.29

ii. Removal of Board Members

A member of the PAB cannot be removed unless the PAB itself makes that request. Local

Law No. 2 provides for removal of a PAB member only upon a majority vote of the PAB asking the

City Council to remove that member.30
Additionally, Local Law No. 2 provides that the PAB is to

be "an autonomous office of the City of Rochester separate from the Rochester Police Department

and other local, state, and federal law enforcemmt agencies."31 No elected official - ineWin
------g the

Mayor -
may remove a member of the PAB under any circumstances. The electorate of the City of

Rochester cannot remove a member of the PAB. A PAB member can only be removed by a majorit'y

vote of both the PAB and a corresponding vote of the City
Council.32

C. Comparable Boards

This court conducted an in-depth analysis of multiple other civilian review boards from

around New York and the United States (see Decision Appendix). Local Law No. 2 was not drafted

based upon any óther similar legislation anywhere in New York or the United States. There is no

indication that the respondent Council considered any alternative
legislation33

other than Local Law

No. 2 as it currently exists before this court. This court has been unable to locate a comparable

statute that removes discipline authority of the police department from the executive branch of

government and transfers that power to an 'melected civilian body that is not subject to any elected

26
§ 18-4(J)(2).

27
§ 18-4(J)(2).

28 Id.
29

§ 18-4(J).

§ 18-4(L).
31

§18-3(B) (emphasis added).
32The petitioners have not challcñged this portion of the law in the present lawsuit.

As set forth below (page 25), the reependent Council held the Mayor's proposed board - "'c:dstary 19"- in
committee and refused to bring it to the floor for a vote.

b
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officials. It appears that the PAB is sui generis in the scope of its powers and its co=pesition,

particularly in relation to the powers of the Police Chief and police discipline.

IL Validity of Local Law No.2 Under New York State Law

It is axiomatic that a government may only exercise that power which it possesses. "[T]he

lawmaldng authority of a municipal corporation, which is a political subdivision of the State, can

be exercised only to the extent it has been delegated by the
State."34 When a local legislature

attempts to exercise authority beyond its scope, the act "is ultravires and void."St Therefore, "[s]o

long as local legislation is not inconsistent with the State Constitution or any general law, localities

may adopt local laws . . . with respect to their . . . affairs or
gover-ent."36

Municipal Home Rule Law § 10 and Article IX § 2 of the New York State Constimtion

empower local gover-nts to legislate regarding the discipline and removal of officers so long as

their laws are "not inconsistent with the provisions of the constitution or not inconsistent with any

general
law."37 A "general

law"
is "[a] state statute which . . . applies alike to all counties, all

counties other than those wholly
in±and within a city, all cities, all towns or all

villagea"38
The

Civil Service Law, Unconsolidated Law § 891, and the State Constitution are all "general
laws"

within the meaning of MHRL § 10 and Article IX § 2. Portions of Local Law No. 2 conflict with

state law by divesting the Rochester Police Chief of control over hearings and discipline of RPD

officers.

Under Local Law No. 2, the PAB has expansive powers that are unprecedented among

civilian police review boards. The PAB will set a "disciplinary
matrix,"

which will set "a range of

disciplinary action
options"

which the Chief must impose for police
misconduct.39

The Police Chief

must provide
"input"

regarding the matrix, but he has no authority to set it, and the final

determination belongs to the PAB.®
The Mayor has no role in setting the disciplinary matrix. The

petitioners challenge this portion of Local Law No. 2.

___

³4
Albany Area Builders Ass*n. v. Town of Guilderland ("Guilderland"), 74 N.Y.2d 372, 376 (NY 1989).

" Kambi v. Town of Yorktown, 74 N.Y. 2d 423, 427 (NY 1989).
"

Guilderland, 74 N.Y. 2d at 376 ([NY 1989).
" MHRL § 10(1)(i) and NY Constitution Art. IX §2(3)(c).
" MHRL § 2(5).
" Local Law No. 2 (hereinafter "LLN2") § 18-2; § 18-5(B).
® LLN2 § 18-5(B) ("The Board shall decide the final version of the disciplinary matrix to be used").
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The PAB is empowered "to conduct independent investigations ... and... to discipline RPD

Officer(s) if a complaint is sustained."48
The PAB may investigate any conduct involving a police

officer, whether or not there is a civiliañ complaint or even any allegations of
miscoñdñct.42

The

PAB will conduct disciplinary hearings against RPD officers,43
make "findiñgs of fact,"

"determination[s] as to whether there is substantial evidence of misconduct, and assign puñishment

to guilty
officers.44

To remain employed with the RPD, all RPD officers -including the Police Chief

- must fully cooperate with the
PAB.45

Most importantly for purposes of this lawsuit, the PAB possesses almost total power over

how an RPD officer is to be disciplined. The Board shall make the "final decision of
discipline,"46

and that "determinatioñ of discipline shall be binding on the Chief, who shall impose the discipline

determined by the Board . . . within five . . . days of receipt of the Board's
decision."47

Discipline

options available to the PAB "include . . . but are not limited to counseling, reprimand, retraiñiñg,

suspension, demotion, or
di=i==al."48

The only discretion Local Law No. 2 leaves to the Police

Chief is the option "to impnne additional discipline . .. above and beyond that rem==r=dad
by the

Board."®
Under Local Law No. 2, the Mayor has no role and no authority over officer discipline.

A. New York State Law

The Civil Service Law (CSL) and Uncanaanda+ad Law Section
89150

govern and establish

comprehensive precedures for police discipline in New York State. Except for local discipline

LLN2 § 18-3(E).
Id. § 18-3(F)(the PAB may irrcs:‡ate "even in the absence of a civilian c:r;hit"); § 18-3(I) ("the Board shallhave

the power to investigate any and all conduct, acts, or omissions by any RPD Officer"); 18-5(G)(2) (same). The
petitioners have not challenged this portion of the Law in the present lawsuit.
* Id. § 18-5(I).
* Id. § 18-5(I)(10) and (13).
* Id. § 18-3(D) ("As a c^-Ma- of ciapicyment. . . all Officers, 'uiding . . . the Chief, shall fully cooperate with the
Board"). The petiticñcrs have not challenged this portion of the Law in the present lawsuit.
* Id. § 18-5(J)(3).
a Id § 18-5(J)(4).
a 14 § 18-5(I)(10(f).
® Id § 18-5(J)(2).
® Ligreci v. Honors, 162 A.D.2d 1010, 1010 (4th Dept, 1990) (citing Section 891 and Civil Service Law Section 75 as
the statutes governing police discipline procedures).
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schemes that
predate5¹

the CSL (discussed infra), the CSL's disciplinary procedures occupy the field

and preclude other, conwictory local disciplinary regimes. Police officers "shall not be removed

or otherwise subjected to any disciplinary penalty... except for incompetency or misconduct shown

after a hearing upon stated charges
pm-âñt"

to CSL Section
75.52

The CSL and Unconsolidated

Law§
8915 govern who may conduct disciplinary

hearings.54
These statutes require that disciplhiary

"[h]earings upon charges [against police officers]... shall be held by the officer or body having the

power to remove the person charged . . . or by a deputy or other employee of such officer or body

designated. . . for that
purpose."55

In other words, only an officer's commander or designee may

conduct a disciplinary
hearing.56

The CSL and Unconsolidated Law Section 891 also control who may decide how an officer

will be punished. If a designee holds the hearing, that designee "shall make a record of such hearing

which shall, with his recommendations, be referred
to"

the comrnanding officer or body "for review

and
decision.""

Thus, final authority over how an officer will be sanctioned remains with the

officer's conmander - whether a specific person (e.g., police chief) or supervising govemmcñtal

body (e.g., town board58). Unconsolidated Law Section 891 mandates identical rules that are almost

verbatim to those in the CSL, but is limited to police officer removal proceedings.

51CSL § 76(4) states "NG‡hiñg -+•hed in section seventy-five or seventy-six ofthis chapter shall be construed to repeal
or modify any general, special or local law or charter provision relating to the removal or suspension of officers . , . .
Such sections may be =pp!-=ñted, modified or replaced by agreements negotiated between the state and an employee
organization pursuant to article fourteen [the Taylor Law] of this chapter."
52CSL § 75(1).
" "Hearings upon charges pursuanttothis act shall be held by the officer or body having the power to remove the person
charged with incompetency orsieñd:at or by a deputy or other emp!eyee ofsuch officer or body designated in writing
for that purpose. In case a deputy or other cmployee is so designated, he shall, for the purpose of such hearing, be vested
with all the powers of such officer or body, and shall make a record of such hearing which shall, with his

recommendations, be referred to such officer or body for review and
decision"

(Uñc:::!idated Law § 891 [emphaais
added]).
" Lynch v. Giuliani, 301 A.D. 2d 351, 355-56 (1'' Dept. 2001) (Section 891 bars hearings "that may result in
recommW!=s for tewñation against police officers" from being "conducted by a non-employee of the Police

Department") (emphasis added).
55 Unconsolidated Law § 891; CSL § 75(2).
5 Matter ofFraccolav.Cliy of Utica, 135 A.D. 2d 112 (46 Dept. 1987),app.den. 72 NJ. 2d 807 (NY 1988),cert.den.
489 U.S. 1053 (US 1989) (noting that Unconsolidated Law § 891 and CSL § 75 require police removal hearings to be
ccñducted by the empicyiñg agency, which was the Department of Public Safety).
" CSL § 75(2) (emphasis added).

"Wallkill, 19 N.Y. 3d 1066 (NY 2012).
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Local Law No. 2 established a disciplinary regime that conflicts with the Civil Service Law

and Section 891. Under Local LawNo. 2, the PAB conducts disciplinary hearings, but it is not "the

officer or body having the power to remove the person
charged.""

Although the PAB shall make

"the final decision of
discipline,"60

the PAB has no inherent authority to punish or remove the

officer. Once the PAB determines what punishment to impose, it is incumbent upon the Police Chief

to impose that
discipline."61

If the PAB was the "body having the power to remove the person

charged,"
there would be no need for the Police Chief to implement its decision.

Under Local Law No. 2, the PAB, not the Police Chief, decides how an officer is to be

püñished. The PAB "shall have . . . the power to discipline RPD Officer(s)."62
The PAB has total

control over the "disciplinary
matrix,"

which sets mandatory punishments for offending police

officers.63
Local Law No. 2 makes the PAB's discipline decision binding upon the Chief: once the

PAB decides a case, "[t]he Chief will be required to impose discipline utilizing the disciplinary

matrix based onthe Board's findings and
deter÷=An.""

"The Board's deteñnination of discipline

shall be binding on the Chief, who shall impose the discipline determined by the Board in

accordance with the matrix within five
days."65

Therefore, Local Law No. 2 facially conflicts with Civil Service Law Section 75 and

Unconsolidated Law Section 891.

The procedures set forth in Unconsolidated Law Section 891 and CSL Section 75 comply

with longstanding public policy favoring strong commander control over police officers. In 1987,

the Court of Appeals held that:

" Unconsolidated Law § 891; CSL § 75(2).
60Local Law No. 2 § 18-5(J)(3).
61Local Law No. 2 § 18-5(J)(4).
62Local Law No. 2 § 18-3%
* Local Law No. 2 §§ 18-3(G) ("The Board . . . shall establish a disciplinary matrix."); 18-5(B) ("The Board shall

decide the final version ofthe disciplinary matrix to be used."); see also § 18-5(B)("The disciplinary matrix shall include

clearly delineated penalty levels with ranges of sene+ions which progressively increase based on the gravity of the

misconduct and the number of prior sustained complaints").
64Local Law No. 2 § 18-2.
65Local Law No. 2 § 18-5(J)(4); see Fraternal Order of Police, Newark Lodge No. 12 v. City of Newark, 459 N.J.
Super. 458, 467 (N.J. Superior Court, Appellate Division 2019) (striking down a portion of a statute establishing a
police review board explicitly because the board's discipline decisiess were binding upon the Chief and therefore
interfered with the day-to-day administration of the police department by stripping the Chief of command autharity),
cert. granted 240 N.J. 7 (NJ Supreme Court 2019).
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"[i]nmatters ofpolice discipline, we must accord great leeway to the Commissioner's

determinations concerning appropriate p=-iahment, because he, and not the courts,
is accountable to the public for the integrity of the

Department."66

One of the reasons it is important to mai-tain commander control of a police force is because "of the

sensitive nature of the work of the police department and the importance of më=½ing both discipline and

morale."67 Because of these considerations, there is significant jurisprudence in New York expressing

reluctañce to uphold civilian review boards whose powers are not "purely
iñvestigative"

in nature.68

"" Patrolmen's Benevolent Ass'n of City of New York, Inc. v. New York State Pub. Emp!cyment Relations Bd., 6 N.Y.3d

563, 576 (NY 2006) ("As long ago as 1888, we emphasized the quasi-military nature of a police force, and said that 'a
qucsticñ pertaining solely to the general government and discipline of the force must, from the nature of things, rest

wholly in the discretion of the commissioners.'"); Berenhaus v. Ward, 70 N.Y.2d 436, 445 (NY 1987); Kelly v. Safir,
96 N.Y.2d 32, 38, 747 N.E.2d 1280, 1284 (NY 2001) ("[i]n matters concerning police discipline, great leeway must be
accorded to the Commissioner's deter=4==+ions concerning the appropriate punishment, for it is the Commissioner, not
the courts, who is accountable to the public for the integrity of the Department"). Indeed, one of the cases cited by the
Ren::3:ñt City Council spoke to this precise point: In Fraternal Order of the Police, a New Jersey Appellate Division
invalid:::3 a Newark City Ordinance that required the police chief "to accept the [Civilian Complaint Review Board]'s
findings of fact." That court held that "[t]he practical effect of this requirement . . . is that it interferes with the Chief's

statutory res;:::it!!!'y for the routine day oc day operations of the force." (Fraternal Order of Police, Newark Lodge
No. 12 v. City of New ark, 459 N.J. Super. 458, 467 (N.J. Superior Court, Appellate Division 2019), cert, granted 240
N.J. 7 (NJ Supreme Court 2019).
6'

PBA, 6 N.Y. 3d 563 at 576 ; see also Wallkill, 19 N.Y. 3d at 1969 [NY 2012] (highlighting "the tension between the

strong and sweeping policy of the State to support collective bargaining under the Taylor Law' and 'the policy favoring

strong disciplinmy authority forthose in charge ofpolice forces'"); Matter ofSchenectady v. New York State Pub. Empl.,
30 N.Y. 2d 109 [NY 2017] (noting "a competing policy . . . favoring strong disciplinary authority for those in charge

of police forces"); Smeraldo v. Rater, 55 A.D.3d 1298, 1299 [4* Dept. 2008] ("A police force is a quasi-

military organization der ::f ig strict discipline, and great leeway must be accorded to determinations conceming the
appropriate punishment, for it is the Chief of Police who is accountable to the public for the integrity of the Department;"

Lundyv. City ofOswego, 59 A.D. 3d 954, 955 [45 Dept. 2009] [because the police are a quasi-military body, "in matters

con=ing police discipline, great leeway must be accorded to determinations concerning the appropriate punishment"] ;
Difate v. City Manager of Yonkers, 105 A.D. 2d 744, 745 [2"d Dept. 1984]; see Donofrio v. City of Rochester, 144 A.D.
2d 1027 [4* Dept. 1988]).
6*See Mayor of City ofNew York v. Council ofthe City ofNew York, 1995 WL 478872 (NY County Sup. Ct. 1995), aff'd

235 A.D. 2d 230 (l" Dept. 1997) ("The proposed ... Board would not be a 'purely
investigative'

body"), lv. app. den.
89 N.Y. 2d 815 (NY 1997); Cassesse v. Lindsay, 51 Misc. 2d 59 (NY County Sup. Ct. 1966) (summarizing the history
of police reform movements in the 1960s and noting that "policed morale will be ádvensely affected if the Board is
composed of civilians; a degree ofexpertise and familiar.ity with police problems is required ofthose serving on areview

board; the existence of a board dominated by civilians may deter an officer from exercising the necessary and proper

authority at a critical moment for fear that his actions may not only be subject to criticism, but that he may be exposed
to unwarranted civilian comphEte; and, because the police department is a pari-military organization, discipline should
remain entirely within the domain of police department personnel , . . . Public conCdonce, vital to an eli'êctive police

department, can be fostered by a well-run and well-publicized complaint review system"); Citizen Review Board of City
ofSyracuse v. Syracuse Police Dept., 150 A.D.3d 121 (4* Dept. 2017) (noting that Syracuse Citizen Review Board only
possessed the power to "recommend action regarding police misconduct").
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i. Police discipline in New York is presumptively subject to

mandatory collective bargaining.

Article I Section 17 of the New York State Constitution states, "[e]mployees shall have the

right to organize and to collectively bargain through representatives of their own choosing."® CSL

Section 200 et seq. (known as the "Taylor Law") requires public employers (like the City of

Rochester) to collectively bargain with police officer unions (like the Locust Club):

Where an employee organization has been certified or recognized... the appropriate

public employer shall be, and hereby is, required to negotiate collectively with such

employee organization in the determination of, and administration of grievances

arising under, the terms and conditions of employment of public empicyces (Civil

Service Law § 204[2]).

Additionally, CSL §§ 75 and 76 explicitly provide for collective
bargaining.70

Therefore, collective

bargaining is mandatory under the Civil Service Law and the State Consti+ntion.

Local Law No. 2 established hearing procedures and empowered the PAB to establish a

disciplinary matrix over which the Mayor has no control. Local Law No. 2 is non-negonable and

contaiñs no provision preserving the Mayor's ability to collectively bargain. Indeed, the fact that it

curtailed the Mayor's power necessitated the
referendum.71 Since Local Law No. 2 precludes the

Mayor from eñgagiñg in collective bargaining regarding officer discipline, Local Law No. 2

conflicts with the New York State Constitution and the Civil Service Law.

In light of this conflict, the court can only uphold Local Law No. 2 in toto if the City of

Rochester is exempt from the state laws requiring collective bargaining.

ii. State laws regarding police discipline, including collective

bargaining, are binding upon the City of Rochester.

The conflicts between state law and Local Law No. 2 regarding the conduct of disciplinary

proceedings, the imposition of discipline, and collective bargaining beget the question of whether

those conflicts are legally significant. Because the issue here is whether RPD police discipline is

governed by state or local law, this court's discussion of the Civil Service Law (generally) and the

® NY Comtimtion Art. 1 § 17; also related is the C~*a* Clause of the United States Con±:1::, which prohibits
governments from "impairing the Obligation of Contracts" (US Constitution Art. I § 10).
" CSL §§ 75(2) ("this 5ubdidië shall not modify or replace any written collective agreement between a public
employer and employee organization septhtad pursuant to article fendeen [the Taylor Law] of this chapter"); 76(4)
(quoted supra).
"As acts=!ëdged by the parties. Müñicipãl Nome Rule Law § 23(2)(f).
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Taylor portion of that Law (specifically) and Unconsolidated Law Section 891 will be merged. As

demonstrated above, the presumptive general rule in New York is that the Civil Service Law72
and

Unconsolidated Law Section 891"
govern police discipline. However, there is an exception to that

general rule where "an missing"
local law "comi"ad the matter of police discipline to the local

government".74

The Court of Appeals succinctly stated this excepties: "When legislation exists thatpredates

the enactment of Civil Service Law §§ 75 and 76, and such legislation commits police discipline to

the discretion of local authorities, then, as a matter of public policy, discipline is a prohibited subject

of collective
bargaining."75

This
"grandfathering"

exception is based upon Civil Service Law

Section 76(4), which states

[n]othing contained in section seventy-five or seventy-six of this chapter shall be

construed to repeal or modify any general, special or local law or charter provision

relating to the removal or suspension of officers or employees in the competitive

class of the civil service of the state or any civil
division.76

"Although Civil Service Law §§ 75 and 76 generally govern police disciplinary procedures,

preexisting laws were 'grandfathered'
under Civil Service Law §

76[4]."77
Therefore,

__

'¹ Matter of Town of Walkilll v. Civil Serv. Empts. Assn., Inc., 19 N.Y. 3d 1066 (NY 2012) ("Civil Service Law §§ 75
and 76 generally govern 'the procedures for disciplining . .. police officers"); Patrolmen's Benevolent Ass'n of City of
New York; Inc. v. New York State Pub, Employmcñt Relations Bd., 6 N.Y.3d 563, 573 ("In general, the procedures for

disciplining . .. police officers . . . are governed by Civil Service Law §§ 75 and 76 . . . . Thus, where Civil Service Law

§§ 75 and 76 apply, police discipline may be the subject of collective bargaining.") (NY 2006).
" Lynch v. Giuliani, 301 A.D. 2d 351, 355-56 (1" Dept. 2001) (Section 891 bars hearings "that may result in
rec^--e ions for termination against police officers" from being "conducted by a non-employee of the Police
Department")(emphasis added); Fraccola v. City ofUtica, 135 A.D.2d 1112, 1113, 523 N.Y.S.2d 292, 292-93 (4*Dept.

1987) (except under extreme, unusual circumstances that leave no other practicable option, Section 891 requires that a

disciplinary hearing for a police officer be held before an employee of the department in charge of supervising the

officer); see also Ligreciv. Honors, 162 A.D.2d 1010, 1010, 557N.Y.S.2d 216, 216 (4* Dept. 1990) (citing Section 891
and Civil Service Law Section 75 as the statutes goveming police discipliñê procedures).
" Town of Wallkill v. Civil Serv. Empts. Assn., Inc., 84 A.D. 3d 968, 971 (2"d Dept. 2011) (emphasis added), aff'd
Matter of Town of Walkilll v. Civil Serv. Empls. Assn., Inc., 19 N.Y. 3d 1066 (NY 2012).
Matter of Town of Walkilll v. Civil Serv. Emple. Assn., Inc., 19 N.Y. 3d 1066 (NY 2012) ("Civil Service Law §§ 75 and
76 general govern 'the pro~d- for discipliñiñg . . . police officers"); Patrolmen's Benevolent Ass'n of City of New

York, Inc. v. New York State Pub. Employment Relations Bd., 6 N.Y.3d 563, 570-72 (NY 2006).
" Town of Wallkillv. Civil Serv. Empts. Assn., Inc., 84 A.D. 3d 968, 971 (2"d Dept. 2011)(emphasis added), aff'd Matter

of Town of Walkilll v. Civil Serv. Emple. Assn,, Inc., 19 N.Y. 3d 1066 (NY 2012).
" Civil Service law § 76(4).
" Matter of City of Schenectady v. New York State Pub. Empl. Relations Board, 30 N.Y. 3d 109, 115 (NY 2017).
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"the Taylor Law prevails where no legislation specifically commits police discipline

to the discretion of local officials. However, where such legislation is in force, the

policy favoring control over the police prevails, and collective bargaining over

disciplinary matters is prohibited."78

The respondent Council argues that the City of Rochester is exempt from state law because

the State Legislature granted the City of Rochester authority over police discipline when it enacted

the City Charter in 1907."
Before addressing the merits of the argument, the Council's own words

merit consideration. In 1985, the Council explicitly said that the Civil Service Law covered the topic

of RPD officer discipline (discussed infra)
80

Local Law No. 2 itself declares that portions of CSL

Sections 75 and 76 still apply to disciplinary proceedings before the PAB.81
The respondent

Council's argument for exemption claims that, since the State Legislature in 1907 granted Rochester

authority over discipline of its own police force, that is the last word from the State on the matter,

and therefore the City Council possessed authority to enact Local Law No. 2.

For that argument to prevail, a key premise must be true: that it is the "State's intent at the

point of the passage of the Taylor
Law"

in 1967 which controls
82 In other words, no intervening

event between 1907 and 2019 (when Local Law No. 2 was enacted) could possibly divest the City

ofauthority to regulate police discipliñë. Notably, the respondent Council did notreference authority

supporting this premise, and this court has been unable to find any.

In fact, applying the legislative timeline to the respondent Council's argument leads to a

different conclusion:

1907: State Legislature enacted the Charter of the City of Rochester expressly granting
Rochester officials authority over police

discipline.8³

1923: State Legislature passed the Municipal Home Rule Constitutional Arn=dment,

permitting local governments to legislate freely regarding their affairs, so long as the

" Matter of City of Schenectady v. New York State Pub. Empl. Relations Board, 30 N.Y. 3d 109, 113 (NY 2017).
" Celli Memorandum ofLaw 9/20/19, p. 21 ("Section 75[4]thus 'g-endfe*hered state laws passed prior to the enactment

of Civil Service law §§ 75 and 76 - including the 1907 Rochester charter").
8° That leghladen stated: "Chapter 755 of the Laws of 1907, entitled 'An Act Constituting the Charter of the City of
Rochester' is hereby amended by repealing Section 8A-7, Charges andtrials ofpolicemen,for the reason thatthis sub)ect
matter is covered in the Civil Service Law" (DeBolt 9/23/19 Affirmation, Exhibit B, p. 2 [cmphasis added]).
81 Local Law No. 2 §§ 18-5(I)(7) ("Hearing Process") ("All due process rights delineated in NYS Civil Service Law
Section 75 shall apply"); 18-5(10)(e) (mandating that CSL § 76 governs officers' appellate rights).
82 Celli 1/10/20 Submission, § 13.
83Rochester City Charter §§ 324 and 330.
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"local laws [were] not inconsistent with the provisions of this constitution or with a

general
law."84

1940: State Legislature enacted Unconsolidated Law Section 891, requiring that hearings

to remove police officers be conducted before "the officer or body have the power

to remove"
the person charged unless a collective bargaining agreement provided

otherwise.85

1958: State Legislature enacted the disciplinary portions ofthe Civil Service Law (Sections

75 and
76),86

requiring inter alia that a disciplinary hearing against a police officer

"shall be heard by the officer or body having the power to
remove"

the officer.87

1964: State Legislature adopted the "home rule
package."88

That legislation adopted Article

IX of the State Constitution and the Municipal Home Rule
Law,89 both of which

empowered local governments to enact or amend laws "not inconsistent with the

provisions of the constitution or not inconsistcut with any general
law."9°

1967: State Legislature enacted the Taylor Law (Civil Service Law Section 200 et seq.)

requiring local public employers to engage in collective bargaining unless the

municipality is
"grandfathered" in.91

1985: Rochester City Council enacted legislation92
repealing the "Charges and trials of

policemen"
portion of the City Charter "for the reason that this subject matter is

covered in the Civil Service
Law."93

2019: Rochester City Council enacted Local Law No. 2 purporting to establish a

comprehensive system for disciplining RPD officers.

. 84MHRL §10(1)(i) (emphasis added).
85Unconsolidated Law § 891.
85McKinney's Civil Service Law § 75 and 76; see also Celli Memorañdam of Law 9/20/19, p. 21, footnote 13, citing
Meringolo on Behalf of Members of the Correct6ion Captains Assn' v. Jacobsen, 173 Misc. 2d 650, 651 (Sup. Ct. NY

County 1997, af d sub nom. Meringolo v. Jacobs0ñ, 256 A.D. 2d 20 (1" Dept 1998)(recognizing that Civil Service Law

§ 75 passed in 1958).
87Civil Service Law § 75(2).
88Kamhi v. Town of Yorktown, 74 N.Y. 2d 423, 428-29 (NY 1989).
" Kamhi at 428-29.
" McKinney's Municipal Home Rule Law § 10; McKinney's New York Conctitution, Art. 9 § 2; Kamhi, 74 N.Y. 2d 423
(NY 1989); Suffolk County v. New York State Civil Service Commission, 44 Misc. 2d 557, 559 (Suffolk County Sup.
Ct. 1964), af d 31 A.D. 2d 549 (2"d Dept. 1968), af d 29 N.Y. 2d 851 (NY 1971).
'' Matter of Town of Wallkill v. Civil Serv. Empls. Assn. Inc., 19 N.Y. 3d 1066, 1069 (NY 2012); Matter of City of

Schenectady v. New York State Pub. Empl. Relations Board, 30 N.Y.3d 109, 113 (NY 2017); Civil Service Law § 76(4).
92

Confusingly, that legislatica was also called "Local Law No. 2."
$3Local Law No. 2-1985, which stated: "Chapter 755 of the Laws of 1907, entitled 'An Act Ce=±itting the Charter of
the City

ofRochester' is hereby a=dad
by repealing Section SA-7, Charges and trials of policemen,for the reason that

this subject matter is covered in the Civil Service Law"(DeBolt9/23/19 Affinnation, ExhibitB, p. 2 [emphris added]).
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Until 1985, the City of Rochester unquestioñâbly possessed unfettered, exclusive authority

to regulate matters of police discipline."
The State Legislature gave the City this power in 1907

through the City Charter, and the City's authority was
"grandfathered"

in by operation of CSL

Section 76(4). However, in 1985, the City Council explicitly submitted RPD discipline matters to

state law when it repealed the police discipline portion of the City Charter expressly "for the reason

that this subject matter is covered in the Civil Service Law."95
That was a valid exercise of the

power vested in it by the 1907 Charter, and the City opted to submit itself to the governance of state

law. This ended the City's
"grandfather"

exemption. Thus, after 1985, state law governed RPD

discipline.

The City Council now asks this Court to ignore the 1985 action and to allow the Council to

reverse course and reclaim what it explicitly surrendered to state law over thirty-four years ago. The

respondent Council has not submitted - and the court has been unable to locate -
any authority

supporting the proposition that, once a local authority deliberately abdicated its
"grandfathered"

status, it can revive that status decades later. Whether the City Council could regain its

"grandfathered"
status by simply repealing the 1985 law and what legal effect-if any

- such a repeal

would have is a question that is not before the Court.

In support of its argument that it was free to enact Local Law No. 2, the respondent City

Council cited multiple sources that are actually to the contrary. For example, the respondent Council

cited portions of Article IX and MHRL Section 10 cleming that those sections compel this court to

uphold Rochester's freedom to enact Local Law No. 2.96
However, the respondent disregards the

first dispositive portion of those statutes which provide th.at localities may only enact "laws not

inconsistent with the provisions of the constitution or not inconsistent with any general
law.""

Additionally, the Council cited Gizzo v. Town ofMamaroneck36 A.D. 3d I62, 165
(2"d

Dept.

2005). Unlike the legislation at.bar, Gizzo involved local legislation that was continuously in effect

from 1936 until the Town Board adopted the new, contested local law in 1995. Applying all of the

aforemendoned concepts, the Second Department held that the municipality retained authority to

" See Locust Club ofRochester v. City ofRochester, 29 A.D. 2d 134, 137 (4* Dept. 1968) (noting that the City Council
possessed authority to establish a citizen advisory board because of the Legi:lec.re's grant of power in the City Charter).
" Local Law No. 2-1985, DeBolt 9/23/19 Affirmation, Exhibit B, p, 2 (empha=is added).
" Celli 1/10/20 Submission, § 9.
" MHRL § 10(1)(i); see also ConstiMen Art. IX § 2 ("every local government shall have the power to adopt . . . local
laws not inconsistent with the provisicñs of this constitution or any general law").
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legislate regardiñg police
discipline.98

The reason the municipality in Gizzo could legislate was

because the municipality was
"grandfathered"

in through its 1936, pre-Civil Service Law legislation

which was still in effect. Therefore, the municipality never lost its
"grandfathered"

status because

the local laws granting it authority were never repealed. This is patently different than the instant

matter where the 1985 Rochester City Council explicitly repealed its local legislation in favor of

state law.

The second case cited by respondent Council suffers similarly..According to the respondent

Council, Matter of Goshen v. Town of Goshen Police Benevolent Assoc., 142 A.D. 3d 1092 (2nd

Dept. 2016) held that the "collective bargaining agreement [was] void because 'by enacting L.L.

No. 1, the Town Board affirmed that the subject of police discipline resides with it and is a

prohibited subject of collective bargaining between the appellant and the
PBA.'""

However, a key

portion of that court's decision: "L.L. No. 1 was enacted by the Town Board pursuant to the

authority granted to it by Town Law §
155."1" Town Law§155 was enacted in 1932 and is yet

another statute that was "grandfathered"
in and remains in place to this day. Thus, Goshen is also

distinguished from the case at hand where Rochester surrendered its authority to state governance

in1985.

The respondent Council's third case is similarly distinguished. Carver v. County ofNassau,

135 A.D. 3d 888
(2"d

Dept. 2016) dealt with local legislation from 2007 that was
"grandfathered"

in by existing legislation from 1925.

Finally, the respondent Council's fourth case is also inapposite. The respondent Council

argues that Town of Harrison Police Benev. Ass'n, Inc. v. Town of Harrison Police Dep't, 69 A.D.3d

639, 641-42
(2"d

Dept. 2010) supports its argument because the Second Department held, "[s]ince

disciplinary matters are not a proper subject of collective bargaining as per the.Westchester County

Police Act, the Supreme Court· erred in granting the
petition."¹°l

Again, the Council's argument

overlooks the dispositive portion of the decision that contradicts the Council's argument:

" Matter of Gizzo v. Town of Mamaroneck, 36 A.D. 3d 162, 165 (2"d Dept. 2005) ("a town is further -g-red to adopt
local laws with respect to the removal of its cmplayces, subject to the requirement of consistency with the Cons:|tü:iv,i
and general laws" [emphasis added]),
" Celli 1/10/20 $=Wion, p. 23, quoting Matter of Goshen, 142 A.D. 3d 1092 (2"d Dept. 2016).
1"

Goshen, 142 A.D. 3d 1092 at 1093.
¹°l Celli 1/10/20 submission, p. 23, quoting Harrison.
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"Civil Service Law § 76 (4) provides that sections 75 and 76 of the Civil Service Law

shall not 'be construed to repeal or modify any general, special or local
law'

that

'provide expressly for the control of police discipliac by local officials in certain
comm'mities.'

Since the Westchester County Police Act (L 1936, ch 104) provides

that 'proceedings to discipline police officers employed by the towns in Westchester

County be condseted by the boards of police conunissioners of the
towns,'

the

Westchester County Police Act is a special law and, therefore, 'disciplinary
procedures are not a proper subject of collective bargaining for members of town

police departments in Westchester
County.'

Here, the collective bargaining
agreement entered into between the Town and the PBA provided that disciplinary
matters would be conducted pursuant to Civil Service Law § 75. Since disciplinary
matters are not a proper subject of collective bargaining as per the Westchester

County Police Act, the Supreme Court erred in granting the petition to the extent of

directing the Town Board to determine whether Heisler was entitled to representation

pursuant to Civil Service Law § 75
(2)."¹°2

This court has been unable to locate any case where a locality did not have. pre-Taylor/Civil

Service Law legislation still in effect regarding police discipline, enacted local legislation

contradicting state law, and were upheld as properly exercising their
authority.103

Accordingly, this

court finds that the Civil Service Law and Uñcoñsolidated Law Section 891 have bound the City of

Rochester since 1985, and the Council therefore acted ultra vires when it enacted portions of Local

Law No. 2 that contradicted the Civil Service Law (includiñg the Taylor Law) and Unconsolidated

Law Section 891.

iii. Portions of Local Law No. 2 Are Un constitutional and Invalid.

The portions of Local Law No. 2 that contradict state law are therefore unconstitutional

under Article IX Section 10 of the State Constitutioñ and invalid under Municipal Home Rule Law

Section 10.

*² Town of Harrison Police Benev. Ass'n, Inc. v. Town of Harrison Police Dep't, 69 A.D.3d 639, 641-42 (2"d Dept.

2010) (citations omitted).
1"' See Town ofOrangetown v. Orangetown Policemen's Benove!ent Ass'n., 18 A.D. 3d 879 (2"d Dept. 2005) (Rockland

County Police Act, as amended in 1946, pre-dated the contrary provision ofthe Civil Service law and "which by its terms

preempts all inconsi:::cnt legislatiar" and p-mined local legislation regarding police discipline); Rockland County
Patrolmen's Benevolent Ass'n, Inc. v. Town of Clarkstown, 149 A.D. 2d 516, 517 (2"d Dept. 1989) (Reckland County
Police Act of 1936 "rather than Civil Service Law § 75 was the controlling statute for this and similar cases [because]
it was a 'special law' which preempted the area of discipline of police officers in Reckland County"); Matter ofMontella
v. Bratton, 93 N.Y. 2d 424 (NY 1999) (local Admiñis'rstive Code, which "predated the applicable Civil Service Law
provisions," was binding because "the Legislature did not intentto sapplantthe long-ee"Ad disciplin=y provisions
of the Administrative Code").
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IIL Validity of Local Law No. 2 under the City Charter

The respondent Council argues that Local Law No. 2 does not violate the Charter of the City

of Rochester because, "if approved, it would amend the City
Charter."" The only portion of Local

Law No. 2 which addresses the Charter is the Preamble, which states: "Chapter 755 of the Laws of

1907, entitled 'An Act Constituting the Charter of the City of
Rochester,'

as amended, is hereby

further amended by adding the following new Article XVIII Police Accountability
Board.""

Local

Law No. 2 did not explicitly amend or repeal.any portions of the City Charter. Thus, if there is

irreconcilable conflict between the Charter and Local LawNo. 2, the only way to preserve Local Law

No. 2 is to find repeal by implication. According to the Court of Appeals:

"Repeal or modification of legislation by implication is not favored in the law.

Absent an express manifestation of intent by the Legislature--either in the statute or

the legislative history--the courts should not presume that the Legislature has

modified an earlier statutory grant of power to an agency. Generally, a statute is not

deemed impliedly modified by a later enactment 'unless the two are in such conflict

that both cannot be given effect. If by any fair construction, a reasonable field of

operation can be found for [both] statutes, that construction should be adopted.'""

As a general rule of statutory interpretation, "[r]epeals of earlier statutes by implication are not

favored and a statute is not deemed repealed by a later one unless the two are in such conflict that

both cannot be given
effect."¹°7

It is an equally recognized canon of construction that:

"if there be any repugnancy between an amended statute or law and the original,

which cannot be so construed as to leave them both to stand and each have a

legitimate office to perform, the original enactment must be deemed to have been

repealed by the later expression of the legislative
will.""

"4 Council's 9/20/19 Memorandum of Law, p. 24.
"5

Local Law No. 2, Preamble.
"' Consol. Edison Co. ofNew York v. Dep't of Envtl. Conservaticñ, 71 N.Y.2d 186, 195 (NY 1988) (citations omitted).
57 McKinney's Consolidated Laws of New York § 391.
"* People ex rel. Killeen v. Angle, 109 N.Y. 564, 575, 17 N.E. 413, 418 (NY 1888); cited by Flushing Nat.
Bank v. Mun. Assistance Corp. for City of New York, 40 N.Y.2d 731, 760 (NY 1976) (in the event of

repugnancy betweeñ two items of legislation that "cannot be construed so as to leave them both stand, then the
amendment must prevail as the latest expression of the asstit2tiere will of the people"); see also Conrad v.
Beneflcial Fin. Co. of New York, 57 A.D.2d 91, 96 (NY 1977) ("A statute should not be deemed repealed by
a later enactment which contains no language of repeal, unless the two are in such conflict that they cannot be
reconciled").

-20-

.

2 1 o f 30

FILED: MONROE COUNTY CLERK 05/20/2020 01:08 PM INDEX NO. E2019008543

NYSCEF DOC. NO. 68 RECEIVED NYSCEF: 05/20/2020

26 of 35



NYSCEF DOC . NO. 65 RECEIVED NYSCEF: 05/07/2020

Chief Judge Cardozo stated nearly one hundred years ago: "What is special or particular in the later

of two statutes supersedes as an exception whatever in the earlier statute is üñ1imited or general."1"

It appears that the Council has implicitly repealed or amended preexisting provisions of the

City Charter. Local Law No. 2 creates an autonomous body which, while not answering to the

. Mayor, holds powers connicting with those of the Mayor. However, the City Charter mandates that

the Mayor retain full, exclusive control over all aspects of city government, including the police

department. _Article III of the City Charter sets forth the duties and resposibilities of the Mayor.

Charter Section 3-1 states, "The Mayor shall be the head of the executive and administrative branch

of City
government.""0

Section 3-3 ("Powers and duties of the Mayor") lays out numerous relevant aspects of the

Mayor's powers:

"The Mayor shall be responsible for the administration of all City affairs. The Mayor

shall have the power and it shall be the Mayor's duty:

A. To be the chief executive offlcer and administrative head of City government. .

C. To see that_all laws and ordinances are enforced.

D. Subject to confirmation by the Council, to appoint the heads of all departments

and the members of all boards as set forth in this Charter . . . .

E. To exercise supervisioñ and control over all admini:trative departments, the heads of

which the Mayor appoints.

G. To appoint all subordinate officers and employees and to remove all such officers

and employees and department heads and members of boards, except as otherwise

provided in this
Charter.'"

Local Law No. 2 strips the Mayor of the aforementioned powers as it relates to governing

both the PAB and RPD. Under Local Law No. 2, the Mayor will not be the head of, nor will she

have any control over, the PAB and its
operations."2

Rather than PAB members being appointed

¹®&a;;ccis v. Dolan,95N.Y.2d33,39(NY 2000) quoting East End Trust Co. v. Otten, 255N.Y. 283, 286 (NY 1931)
(Cardozo, Ch. J.).
"° Rochester City Charter (hereinaRer"Charter")§3-1.
1" Charter§3-3(einphasis added).
" 2

See, e.g., LocalLawNo.2§§18-3(B)(providing thatthePAB"shallbean2:t:::::::officeoftheCity").
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and subject to removal by the Mayor, none of the PAB members can be removed unless a majority

of the PAB itself asksil3 for the member to be
removed."4

Section 18-4(H) states that the Mayor may only appoint one member of the nine-person

Board. The Council nominates four members, and the rem±.'g four members are nomiñsted by

a non-governmental, non-elected "Alliance."
Similarly, the Mayor will no longer have control over

discipline of RPD officers as discussed
supra."5

Local Law No. 2 also conflicts with the City Charter by creating a body whose powers

conflict with those of the Police Chief. Article VIIIA of the City Charter establishes the powers and

responsibilities of the Chief of the Rochester Police Department. Section 8A-1 ("Chief of Police;

powers and duties") provides, in relevant part:

A. The Chief of Police shall be responsible for the operation of the Police Department.

. . .

C. The Chief of Police shall be responaible for the enforcement of penal laws and

ordinances, the maintenance of order and the prevention of crime in the City of

Rochester.

D. The Chief of Police shall be the head of the Police Department and shall have

control of its administration . . . . The Chief of Police shall be the appointing

authority for members and employees of the Police Department.

E. The Chief of Police has the power and it is the Chiefs duty to see that all rules and
regulations relating to the Police Deparuñêñt are enforced and carried out; to issue

subpoenas, admir-iater oaths and take affidavits.,with respect to all matters pertaining to the

"3 Though not germane to the Court's decisicñ, the wisdom ofthis particular pi·ovision is questionable because the PAB
cannot remove a Board member without exposing themselves to the danger of retaliatory removal. It is easy to foresee
a ±-+i^= wherein a PAB member commits some miscc:drot, another Board member asks for the wrongdoer's removal,
the veroñgdscr retaliates by asking for the reporting Board member (or even all other Board members) to be removed,
and a stalemate ensues leaving the misbehaviñg Board member in power.
"4 Local Law No. 2 18-4(L) (providing no mechanism for anyone - including the Mayor - to remove a PAB member
unless the PAB itself makes that request and the Council grants it).
"5 Local Law §§ 18-2 (stating, "the disciplinary matrix shall determine a range of disciplinary action options for
misconduct. The Chief will be required to impose discipline utilizing the dienip¾ry matrix based on the Board's
findings and determination."); 18-3 (stating that the PAB "shall have the power . . . to discipline RPD Officer(s), that
the Board shall establish the disciplinary matrix), and 18-5 (stating that "the Board shall decide the final version of the

disciplinary matrix to be used;"
establishing a hearing process; stating that the PAB's decisions "may include disciplinary

seactions including . . . suspension, deme+ion, or dismissal;" and that the PAB's "determination of discipline shall be

binding on the Chief, who shall impose the discipline de=v=d by the Board . . . within five . . . days.").
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Police De rtment; and to perform such other duties as may be prescribed by law or

ordinance

The respañdent Council has argued that Local Law No. 2 does not actually strip the Chief of discipline

powers because the Chief may still impose discipline beyond that recommended by the
PAB."7

Local Law No. 2 diminishes both the Mayor's control of and the Chief of Police's authority

over the police department. The Chief will not have control over the investigation or adjudication

of police
misconduct."8

The Chief will not have authority over the imposition of officer

discipline.H9
The Chief cannot overrule the PAB's determinations by imposing less discipline than

decided by the
PAB.120

Given the breadth of changes Local Law No. 2 triggered in the City Charter, it would have

been preferable for the City Council to explicitly state its intention to affect City government rather

than having a court speculate on substantial inconsistencies between the two laws. Regardless, the

court is mindh! that the Mayor approved Local Law No. 2, even though it stripped her of control

over two important aspects of managing a police department: adjudication of complaints of police

misconduct and discipline of offending officers. Thei Mayor has also foregone governing the Police

Accountability Board. Again, it is for the City Connell to amend and/or repeal contradictory

provisions in the Charter.

A. Mayor's Proposed Legislation

On December 12, 2019, this Court requested additional submissions from the parties on

numerous issues. For the first time, on January 10, 2020, the respondent Mayor indicated that Local Law

No.2 may violate state law.121
The Mayor also disclosed that, approximately one year ago, she

"5 Charter § 8A-1.
"7

[Cite]
u8 Local Law No. 2 § 18-1 ("The Police Aces;ñ‡;bility Board shall be the mechanism to investigate . . . ce-plaint= of
police misconduct").
"' Local Law No. 2 §§ 18-2 (stating that "the disciplhey matrix shall determine a range of disciplinary action options

for misccñduct. The Chief will be required to impose disciplhe utilizing the disciplinary matrix based on the Board's
findings and deterh:±ñ"); 18-3 (stating that the PAB "shall have the power . . . to discipline RPD Officer(s), that the
Board shall establish the disciplinary matrix), and 18-5 (stating that "the Board shall decide the final version of the

discipliñarf matrix to be used;"establkhing ahearing process; stating thatthe PAB's decisions "may include disciplinary
sanctions including . . . suspeñsian, demotion, or dismissal;" and that the PAB's "determination of discipline shall be

binding on the Chief, who shall impose the discipline determined by the Board . . . within five . . c days.").
120 Local Law No, 2 § 18-5(J)(4)
121

January 10, 2020 Submission by Patrick Beath, pp. 2-5 ("On its face, it is not clear that Local Law No. 2
comparts with § 891 of McKinney's Unconee!idated laws;" "issuance of such 'cf

di±n±' discipline' appears to
contravene § 891 if it is imposed without first holding a hearing before the Chief or his/her designee;"

noting that the
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submitted to City Council a proposed Local Law (hereinafter "Introductory 19") that would have

established a PAB. Introductory 19 limited the PAB's purview to complaints of excessive
force,122

and it did not permit the PAB to conduct discip nary hearings of police officers. Under Introductory

19, the PAB could "conduct a supplemental
investigation"

beyond those investigated internally by

the
RPD.123

Introductory 19 left final authority over officer discipline to the Chief, a subordinate of the

Mayor.124 Unlike Local .Law No. 2's compulsory compliance with the PAB's disciplinary

deteñninations, Introductory.19 simply required the Chief to notify the PAB of the Chief's rationale

if the Chief rejected PAB's discipline
recommendation.125

Finally, Introductory 19 left the Mayor in control of the appointment and removal of PAB

members.126

Since January 2019, the respondent Council has held the Mayor's Introductory 19 in

committee and refused to bring it to the floor for a
vote.127

IV, Severability

Having found portions of Local Law No. 2 unlawful, does any part of Local Law No. 2

survive? In Hynes v. Tomei, 92 .N.Y.2d 613, 627 (NY 1998), the New York Court of Appeals

addressed severability:

The question remains whether the entire death penalty statute must be invalidated,

as defendants urge, or whether the challenged provisions may be severed, leaving the

statute otherwise operational. The answer depends on whether 'the legisisture, if

partial invalidity had been foreseen, would have wished the statute to be enforced

with the invalid part exscinded, or rejected altogether
'

If removing particular

Mayor's alternative proposed law "would have established a Police Acec=2ñübliity Board consistent with the
provisiòñs of §

891"
partially because "the Police Chief would remain the final decision maker with regard to

discipline").
'²2 Beath Bxhibit A, §12-43[A][5][g] [emphasis added];§12-43[A][3] ["the Board shall . . . review C::;!±t of
excessive force against RPD or its officers"; "The Board shall have the limited power to investigate any and all

conduct, acts or omissions by and RPD sworn member related to an excessive use offorce Complaint after the
conclusion of an investigation conduct by the PSS"])
125 (Patrick Beath 1/10/20 Submission, Bxhibit A, p. 73)
124Beath Bxhibit A, § 12-43[A][3][e] ("the Board shall have the power . . . to recommend to the Chief charges and
discipline for an RPD sworn member(s)") (emphasis added).
125 Beath Bxhibit A, § 12-43[A][5][h][ii] ["In the event the Chief does not accept the Board's recommendatio=, this
notice shall set forth the rationale for rejecting the recom=endation"].
¹²6 Beath Bxhibit A, Id, pp. 73-74;§12-43[A][4][h] [".^.;;:±ants to the Board shall be made by the Mayor,
subject to Council confirmation"]; §12-43[A][4][k] ["The Mayor may remove any board member"].
27

See Beath 1/10/20 Submission, p. 2.
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provisions while leaving the remainder intact would result in a law the Legislature ·

would not have intended, the entire statute must be
stricken.128

As did the death penalty statute in Hynes, Local Law No. 2 Section 18-14 contains a

severability clause, to wit: "The invalidity of any provision or provisions of this chapter shall not

affect the validity of the remai-ing provisions thereof, but such remaining provisions shall continue

in full force and
effect."

The respondent City Council has asked this court to sever the invalid portions of the statute,

saving as much of the legislative framework as possible. Contrariwise, despite the fact that the

Mayor: (a) approved the law with its severability clause included; (b) moved to dismiss this petition;

and then (c) recently conceded the core merits of the petition, the respondent Mayor has asked this

court not to
sever.¹²'

V. Conclusion: City Council Action

This case presented four questions:

First question: Does City Council's 1985 law submitting police discipline to New York State

law, preclude the implementation of police discipline by the Police Accountability Board?

Answer: Since the Rochester City Council's explicit submission of police officer discipline

to New York State law in 1985, certain portions of local Law No. 2 conflict with New York

State law and the Rochester City Charter:

Second question: Can the City ofRochester enact a local law which transfers from the Chief

of Police the discipline of police officers employed by the Rochester Police Department to

an appointed, autonomous civilian Police Accouñtability Board, which is
not¹3°

the officer

or body having the power to remove the person charged . . . or by a deputy or other employee

12*
Hynes v. Tomei, 92 N.Y.2d 613, 627 (NY I998) (citations omitted).

¹29"[W]e believe that . . . Local Law No. 2 . . . must stand or fall as a whole" (Beath February 5, 2020 Letter, p. 1).
" Lynch v. Giuliani, 301 A.D. 2d 351, 355-56 (1* Dept. 2001) (Unconsolidated Law § 891 bars hearings "that may
result in recerr=±±ns for trir±: against police officers" from being "conducted by a non-e-p'cycc of the
Police Department") (emphasis added).
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of such officer or body designated. . . for that
purpose?¹31 In other words, can only an

officer's commander or designee conduct a disciplinary
hearing?¹³²

Answer: Under New York State law, disciplinary hearings or the imposition of discipline

of Rochester Police Department officers are to be conducted by the Mayor and/or her

appointee, the Police Chief, or one oftheir designees. Since the Police Accountability Board

is ñeither a designee of either the Mayor or the Police Chief, nor a police comander, the

Police Accountability Board cannot lawfully conduct disciplinary hearings or impose the

discipline of RPD officers.

Third question: Does Local Law No. 2's transfer of police discipline to the Police

Accountability Board, and resulting divestiture of the Mayor's power over police discipline,

violate Civil Service Law Section 200 et seq. (known as the "Taylor
Law")¹33

and New York

State Constitution Art. I Section 17 which obligate the Mayor to collectively bargain with

a recognized bargaining unit?

Answer: In particular concerning discipline, Local Law No. 2 unlawfelly inhibits the Mayor

from eñgaging in collective bargaining with the Locust Club regarding the terms and

conditions of RPD officer employment.

Fourth question: What is the import of Local Law No. 2's severability clause?

Answer: Although those unlawfel sections of Local Law No. 2 relating to the discipline of

RPD officers which conflict with New York State law are hereby severed and stricken the

rese-d-g lawful parts of Local Law No. 2 pertaining to the Police Accountability Board

131Uñc=eidated Law § 891; CSL § 75[2].
'³¹ Matter of Fraccola v. City of Utica, 135 A.D. 2d 112 (4* Dept. 1987), app. den. 72 N.Y. 2d 807 (NY 1988), cert.
den. 489 U.S. 1053 (US 1989) (noting that Uncenselidated Law § 891 and CSL § 75 require police removal hearings
to be ccñducted by the =ploying agency, which was the Department of Public Safety).

"the Taylor Law prevails where no legislation specifically commits police discipline to the discreticñ of local

officidis. However, where such legislation is in force, the policy favoring control over the police prevails, and

collective bargaining over disciplia.ary matters is prohibited.
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contiñüe in full force and effect. Since Local Law No. 2's conflict with the Recliester City

Charter does not render either law wholly invalid, it is for the City
Council¹34 to amend and/or

repeal contradictory provisi0ñs in the Charter. Accordingly, Local Law No. 2 is referred back

to the Rochester City Council to be reconciled and made conipliant withNew York State law

and the Rochester City Charter.

Based upon the foregoing, it is the decision of this court that the verified petition is

GRANTED in that Local Law No. 2 is uñlawful only for the purpose of conducting hearings and

discipliñing officers of the City of Rochester Police Department and any relief requested by

respondents to the contrary is DENIED.

Any requested relief not specifically addressed in this decision is denied.

The court appreciates
coüñsels'

resperisiveness to the court's requests for additional

information and briefing and for their patience in the delays na=d
by the COVID-19 pandemic.

Submit order.

Dated: May 7, 2020

Rochester, New York

John J k, .S. .

134As set forth above in Hynes v. Tomel, as to whether a severed statute must be irwalidated, "(t)he answer deper.±
on whether 'the legislature, if partial irwalidity had been ±::::::, would have wished the statute to be enforced with
the invalid part escieded, or rejected altogether.'"
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