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MEMORANDUM OF LAW
IN SUPPORT OF MOTION FOR LEAVE TO APPEAL

PRELIMINARY STATEMENT

This appeal arises from the Legislature’s elimination of one facto'r’
that previously, as a matter of discretion, could be included in the
Medicaid reimbursement rate paid to for-profit nursing homes. I‘n a
étatute enaéted on April 3, 2020, the Legislature made the elimination of
this factor retroactive to April 1, 2020, notwithstanding any contrary
provision of law. The Api)elléte Division, Third Department, held that
despite the “notwith.standing” clause, ,tl:'le Depai‘tme.ﬁt of Health was -.
i‘equired to comply with a general statutory provision stating that
changes to Medicaid reitrlbursem'ent rates must be prospective and
preceded by 60 days’ advance notice. That decision fails to give effect to

., €

the newly enacted statute’s “notwithstanding” clause, vandv conflicts with
prior decisions of this Court and those from the other departments of the
vAppellate Division concerning the effect of a “notwithstandihg” clause.
Further, it presents an issue of statewide importanceﬁ the Legislature

should be able to rely on “notwithstanding” clauses in drafting legislation

to express its plain ihtent, and agencies and courts should be able to carry



out that intent by relying on such clauses when they interpret statutes.

Accordingly, leave shoﬁld be granted.

QUESTION PRESENTED

Whether a statute enacted on April 8, 2020, changing the
calculation of Medicaid reimbursement rates retroactive to April 1, 2020,
“[n]otwithstanding any contrary provision of law, rule or regulation,”

Public Health Law § 2808(20)(&), supersedes a general statutory prohibi-

tion on retroactive rate changes.

TIMELINESS OF THIS MOTION

The notice of entry of the memorandum and order of the Appellate
| Division, Third Department, was served via NYSCEF on June 24, 2022.
(A35.) On July 25, 2022, this Office moved in the ‘Appellate Division fdr
leéve to appeal 'té this Court. That motion was denied by order entered
September 15, 2022, notice of entry of which was served via NYSCEAF on,
- October 5, 2022. (A47.) This motion is being served within 30 dgys, on

November 4, 2022,. and is thus timely. C.P.L.R. 5513(b).



| -

JURISDICTIONAL STATEMENT
This 'Court has jurisdiction.over this motion and the.proposed
appeal under C.P.L. R 5602(a)(1). This combmed article 78 proceedmg
and declaratory judgment actlon or1g1nated in the Supreme Court In its
memorandum and order, the Appellate Division affirmed the judgment
below, which granted the petition/complaint in part. This order finally

determined the action and is not appealable as of right.!

STATEMENT OF THE CASE

‘A.- Background |

| Medicaid is a joint state and federal program that funds medical
services for the .needy. 42 U.S.C. §§ .1396—1396w-6; Social Services Law
§§ 363—369. ‘Residential health care facilities, or nursing homes, are
reimbursed by Medicaid through per diem rates set by the Department
of Health. Public Health Law §§ 2807, 2808; 10 N.Y.C.R.R. subpart 86-2.

These rates are set on a prospective basis, that is, in advance of the rate

1 Plaintiffs filed a notice of appeal from that portion of the Appellate
Division’s order affirming the dismissal of their equal protection cause of
action, stating that it presented a substantial constitutional question.
The parties have, at the Court’s invitation, subm1tted letters regardmg
subject matter jurisdiction.
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periods to which the r‘ates will appiy. Generally, the Depertment “shall
ndtify” nursing homes of their rates “at least sixty days prior to the"
beginning of an established rate period for which the rate is to become
effective.” Public Health Law § 2807(’%). However, advance notice is' not
| re'quired in all circumstances. For exemple, the notice periodv does not
apply to rate adjustments that follow “judicial annulrnelrt or invalidation
of previously issued rates,” id;; that are based on audits or facilities’ rate
appeals, Public .Heal'th Lew § ;‘2.808(11);"-or, more generally, ‘thet are
“otherwise authoriied by law,” id. |
Before April 2020, the Medicaid reimbursement rate for proprietary
(for-prqﬁt) nursing homes could include a discretionary facter known ae
the residual equity‘ reimbursement factor. 10 N.Y.C.R.R. § 86-2.21(e)(7).
However, in the 2020;2021 Budget Law, the Legisieture eliminated this' |
paymént factor effective April 1, 2020. Specifically, the Legislature added
the'followin'g underlined language te Public Health Law § 2.808(20)(d):
Notwithstanding any contrary provision of law, rule or |
regulation, for rate periods on and after April first, two
thousand eleven, the commissioner may reduce or
eliminate the payment factor for return on or return of

equity in the capital cost component of Medicaid rates of
payment for services provided by residential health care

facilities, and for rate periods on and after April first,
two thousand twenty, there shall be no payment factor

5



for residual equity reimbursement in the capital cost

component of Medicaid rates of payment for services
provided by residential health care facilities.

L. 2020, ch. 56, § 1, Part NN, § 2. And the Legislature directed that the

amendment “shall be deemed to have been in full force and effect on and
after April 1, 2020,” though the law was not enacted unti_lApril 3, 2020.
1.8 3. |

Tnus, after calculating this mandated change, the Department of
Health notified nnrsing homes of vthe resulting rate adjustments in
August 2020. The} adjustments were retroactive to April '1, 2020, in
accordance with the new law. |

Plaintiﬂ's-Petitioners are nursing homes that | brought this
combined declaratory judgment action .and article 78 proceeding against
defendants-reepondents the' Commtssioner of the ‘Department of Health
and the Director of the Budget. They challenged the elimination of the
residual equity reimbursement factor on .multiple grounds, _inc_:lnding
that it violated the general requirement of advance notice in Public
Health Law § 2807(7). By decision and order/judgme'nt dated June. 1,
2021, Supreme Ceurt, Albany County (O’Cennor, J.), granted the petition

only to the extent of barring defendants “from taking any_action to

6



implement the residual equity elimination clause retroactively back to

April 1, 2020.” (A32.) The parties crdss-appealed.

B. Memorandum and Order of the Third Department

The Third Department affirmed the judgﬁlent below. It recognized
th‘at “the statute itself was retroactive as it eliminated the residual equity
reimbursement payment factor on and after April 1,.' 2020, even though
the amendment was not enacted until April 3, 2020”; that it contained
“the phrase ‘[n]otwithstandizflg any contrary provision of law‘, rule or
regulation’ at the beginning of the statute”; and that “the Legislature
itself directed that the law ‘shall be deemed to have been in full force and
effect on and after Api'il tl, 2020j.”’ (A41.) However, it concluded that
“[n]one of the foregoing language proffered l;y respondents approachesj
any type of clear expression of leéislativ'e ihtent concerning rei;roactive
épp_lication.” (A42, internal quotation omitted.) It reasoned that retro-
active raténiaking was generallsr prohibited by Public Health Law
§ 2807(7), and that the eiimihétion of the residﬁal equity reinibursement
factor did not-fall Withi'n the exceptions in Public Health Law § 2808(i1),
~ which it considered tq be exclusive. .(A42-43.) It did not, however,

’

examine the meaning of the statute’s “notwithstanding” clause.

7



C. Subsequent Proceedings

While the appeal was pending, the Department sought to recover
ovefpayments of the ‘residual equity reimbursemant‘ p‘ayment factor. to
the extent allowed by Supreme Court’s decision. As Supreme Court
recognized (A12), the Department had notified plaintiffs of their i‘evised
rates in August 2020. Accordingly, the Department sought to eliminate
| the residual equity reimbursement factor effective at least 60 days after
thaf, notice, that is, as of chober 2020. Supreme Court nonetheless
. issued a preliminary injunction against these efforts in a séparate acti().n"
also brought by plaintiffs; defendants have filed a notice of appéal, and
that action is 'st_ayed pending the determination of this af)i)eal.

As aresult of the Third Department’s decision-and Supreme Court’s
pi'eliminary injunction in the separate action, the Department of Health
has yet to recoup any of the savings intended by the Legislature when it
inandated the retroactive removal of the x;esidual equity reimbursement
factor. The gross astimated lost savihgs to the State across all providers
was roughly $47 million 1n 2020. Howei(er, the annual impact has likely
- increased above $47 million in 2021 and 2022 as niore pravidei's re‘ach‘

the end of their useful life.



REASONS FOR GRANTING LEAVE TO APPEAL

THE THIRD DEPARTMENT’S FAILURE TO GIVE EFFECT TO THE
“NOTWITHSTANDING” CLAUSE CONFLICTS WITH PRIOR
DECISIONS OF THIS COURT AND OF OTHER DEPARTMENTS OF
THE APPELLATE DIVISION, AND IS OF STATEWIDE
IMPORTANCE - |

The Third Department’s decision conflicts with this Court’s prior
decisions and with decisions of the other departments of the Appellafe
Division. Further, it presents an issue of statewide importance, namely
the Legislature’s ébility to rely on “nofwithstanding” clauses to override
all inconsistent provisions of state law. Because the decision thwarts
iegislative intent, leave to appeal is warranted.

The Third Department held that the Legislgture did not clearly
express its intent that the removal of the reimbursement factor would
apply retroacti\}ely, even thougil it mandated. that the reimbursement
factor unld ho longer be included in rates as of April 1., .2020,
“[n]btwithstanding any contrai'y provision of law, rule or regulation.”
Public.He.alth Law §2808(20)(d) (emphasis added). As this Couri: has

held, a “statute’s ‘notwithstanding’ clause is plainly understood and



clearly supersedes any inconsistent provisions of state law.”2 Matter of
State of New York v. John S., 23 N.Y.3d 326, 341 (2014); see Matter of
Melendéz v. Wing, 8 N.Y.3d 59‘8, 609 (2007). As a result, the Third
Department’s decision conflicts with this Court’s prior decisions by
reduiring the Department to comply with the advance notice requirement
of Public Health Law §.2807(7), despite the “notwithstanding” cléuse
superseding that incohsistent requirement.

While the Third Department noted that e:écéptions to this advance
notice requ_jrement can be found in another statute, Pﬁblic Heaith Law
§.2808(1 1),% the existence IOf other, expliéit excéptidns to a statute does
not vitiate the effect of its “notwithstanding” clause, as this Court has

also previously decided. In John S., this Court considered the use of

- records in a Mental Hygiene Law article .10 .trial, specifically records

2 Unless otherwise noted, all quotations of case law omit internal
citations, quotation marks, and alterations made by the court.

8 The Third Department also improperly construed Public Health
Law § 2808(11). It is not the sole source of exemptions from the advance
notice requirement; Public Health Law § 2807(7) itself contains
exemptions from its requirement. Moreover, section 2808(11) also
provides that the advance notice requirement does not apply to rate
adjustments that are “otherwise authorized by law.” The retroactive
elimination of the payment factor here was authorized by law, namely an
act of the Legislature. | ‘

10



related to prior indictments for rape that had been sealed under
C.P.L. 160.50. 23 N.Y.3d at.333. Tho Attorney General had obtained a
court order nnaealing the records under Mental Hsrgiene Law § 10.08(c),
which provides that “[n]otwithstanding any other proﬁsion of law,” the
Attorney General may request “any and all records and reports relating
to the respondent’s commission or allegéd commission of a sex offen.se.”
The Court noted that. C.P.L. 160.50 “was not among tho statutes the
- legislature amen'dedv’-to explicitly allow the State access to rocortls in
article 10 proceedings.” 23 N.Y.3d at 341. It nevertheless held the
;‘notwithotandin_g” clause “was intendod }to authortze disclosure of .
information that other statutes, like CPL 160.50, would not otherwise |
permit.” 23 N.Y.3d at 341. The Third Department’s decision is therefore
inconsistent with this Court’s procedent.

| The Third Départm_ent’sdéciéion further conflicts with decisions of .
the other depar‘tments of the Appellate Division, all of which have held
that “notwithstanding”, clauses, »standing alone, supersede or preempt all
contrary proviaions of law. Del Terzo v. Ho.spital for Special Surgery,
95 A.D.3d 551; 552-53 (1st Dep’t 2012) (clause “explicitly preempt[s]”

contrary provisions in “all other provisions of law”); Bay Head, Ine. v. New

11



York State Dept. éf Enutl. Conservation, 199 A.D.3d 742, 747 (2d Dep’t
2021) (clause “operates as an exceptibn to the provisions of law referenced
“in” it); Matter of State .of NeL.O York v. Zimmer, 63 A.D.3d 1563, 1564 (4th
_Dep’t' 2009) (clause “clearly supersedes any inconsistént provisions 6f
state law” (emphasis in original)}. It‘ even conflicts with other decisioris
of the Third Depax.'tment. Matter of Grube v. .Board of Educ. S’penber‘- Van
Etten Cent._Sch.-Dist., 194 A.D.3d 1222, 1225 (8d Dep’t 2021) (clause
operates_ by “freeing ‘any other provision of law to the. contrary’ froﬁ
conflicting V\{ith it”); accord Matter of Boyle v. N.Y. State Dept. of Motor
Vehs., 2022 N.Y. Slip Op. 06047 at *3 (3d Dep’t 2022).

Finally, the decision presents an issue of statewide imporfance,
because the Legislature regulérly and frequently uses “nofwithstanding”
| clauses to convey that other conflicting proviéions of léw shall not prevent
the effect of the .statutory language that is thereby prefaced. Ir;deed,
“notwithstanding” appears a full 45 times in Public Health Law § 2808

alone. To give oniy a few eiamples: the very first sﬁbsection authorizesl'
the Commissioner of Health to make spécific grants to nursing homeé
“[n]otwithstanding” named section‘é of the Staté Financ;e Law “and any

-other inconsistent provision of law.” Public Health Law § 2808(1-a).

12



Major éhanges to the calculation of nﬁrsing home rates were made by
~ Public Health Law §§ 2808(2-b) and (2-0)(a), in both cases “[n]otwith-
standing any inconsistent provision of this section 6r any other contrary
provision of law.” And subsections 19 and 21 allocate funds from the
tobac‘cg control and insurance initiatives pool, see Public Héalth Lav;r
§ 2807-v, again "‘tn] otwithstanding” any proﬁsion of law or regulation “to
the contrary.” | |

. By re(juiring more than a “notwithstanding” clause for a statutory
, provision to prevail over other laws, apparently because retroactivity was
at iséue, this decision has potentially serious effects on the Legislature’s
ability to draft legislatioﬁ that eﬂ'ectuates.its intent, 'arlld on the ability of
agencies to interpret laws ina mannef consistent with legislative.inte_nt.
: Retrpactive application of laws does require, as the Third Department
noted, a “clear expression of legislative intent.” Majewski v. Broadalbin-
Pe’rtﬁ Cent. School Dist., 91 N.Y.2d 577, 589 (1998). (A42.) But »such clear
expression was presént here. Ihdeed, it not obvious what language }the

Legislature could have employed to have made its intent any more clear,

13



and thg Third Department did not suggest any.? The decision could,
perhaps, be read aé implying that the Législature should have Aexnressly
yeferenced Public Health Law § 2807 (7) in the “notwithstanding” clause,
" or should have instead amended the explicit exemptions in séctinns
2807(7) and 2808(11). But that would héve been unnecessary: the
Legislature provided that the reimbursernent factor Would be retro-
" actively rémoved “[n]otwithstanding any céntxary provision of law,”
Public Health Law § 2‘808(20)(d) (emphasis added), and therefore already
addressed those sections by encompassing them Wifhin the éxpansive
“notwithstanding” clause. In refusing‘to give effect to the Legislatufé’s |
explicit expfession of its intent, the Third Department thwarted the
Legislature’s purpose and potentially undermined‘its ability to convey its
‘intent in the simple and accustomed manner of a “notwithstanding”
.clanse. The decision accordingly poses an issue of public importance that

warrants review.

4 Moreover, the decision renders other portion of the enactment
meaningless, specifically the directions that the reimbursement factor be
eliminated for rate periods “on and after” April 1, 2020, Public Health
Law § 2808(20)(d), and that the amendment “be deemed to have been in
full force and effect on and after April 1, 2020,” L. 2020, ch. 56, § 1, Part
NN, § 3. ‘

14



CONCLUSION

Leave to appeal should be granted.

 Dated: Albany, New York |

November 4, 2022

BARBARA D. UNDERWOOD
Solicitor General
JEFFREY W. LANG
Deputy Solicitor General
VICTOR PALADINO
. Senior Assistant Solicitor
General ‘
KATE H. NEPVEU
- Assistant Solicitor General
- of Counsel

Respectfully su’bmitted,

LETITIA JAMES
Attorney General
~ State of New York
Attorney for Defendants-
- Respondents—Appellants

By: %vj(\‘uhf\" 3

KATE H.NBPVEU
Assistant Solicitor General

The Capitol

Albany, New York 12224
(518) 776-2016
Kate.Nepveu@ag.ny.gov
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF ALBANY

In the Matter of the Application of

AARON MANOR REHABILITATION AND

NURSING CENTER, LLC, ET AL.,
Plamtlffs-Petltloners

NOTICE OF ENTRY
Fora Judgment Pursuant to Article 78 '
of the Civil Practice Law and Rules Index No. 905032-20
~ -against- . _ Hon. Kimberly A. O’Connor

HOWARD ZUCKER, M.D., J.D. AS
COMMISSIONER OF HEALTH OF THE STATE OF
NEW YORK OR HIS SUCCESSOR IN OFFICE , AND
ROBERT MUIJICA, IR, AS DIRECTOR OF THE
BUDGET,

Defendants-Respondents.

PLEASE TAKE NOTICE, that annexed hereto is a true and correct copy of the Decision
and Order of the Honorable Kimberly A. O’Connor, Acting Justice of the Supreme Court of the
State of New York, County of Albany, signed June 1, 2021, and entered in fhe Office of the County
Clerk of Albany County on June 1, 2021. |

Dated: Albany, New York
July 12, 2021 :

. LETITIA JAMES
Attorney General of the State of New York
Attorney for'Respondent
The Capitol

- Albany, New York 12224-0341
By: /s/ C. Harris Dague
C.Harris Dague
Assistant Attorney General, of Counsel
Telephone: (518) 776-2621
Fax: (518) 915-7734 (Not for service of papers)

TO:  F.Paul Greene (via NY e-file)
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[FILED: ALBANY COUNTY CLERK 08/02/2021 0B:59 BN INDEX NO. 905032-20

‘NYSCEF DOC. NO. 13@ _RECEIVED NYSCEF: 08/02/2021

STATE OF NEW YORK -
SUPREME COURT , COUNTY OF ALBANY

In the Matter of the Application of

AARON MANOR REHABILITATION AND NURSING CENTER,
LLC; ABSOLUT CENTER FOR NURSING AND REHAB AT
ENDICOTT; ABSOLUT CENTER FOR NURSING &
REHABILITATION AT SALAMANCA, LLC Dp/B/A
SALAMANCA REHABILITATION & NURSING CENTER; AVON
NURSING HOME, LLC; BAINBRIDGE WNURSING &
" REHABILITATION CENTER, LLC; BEDFORD CENTER FOR
NURSING AND REHABILITATION LLC; BRIDGEWATER
CENTER; BRONX HARBOR HEALTH CARE COMPLEX INC.
D/B/A KINGS HARBOR MULTICARE CENTER; CARDIFF BAY
CENTER LLC; CARING FAMILY NURSING AND :
REHABILITATION CENTER; CCRNC, LLC p/B/a CROWN DECISION AND
PARK; CNH OPERATING LLC D/B/A THE CHATEAU AT ORDER/JUDGMENT
BROOKLYN REHABILITATION AND NURSING CENTER; . Index No.: 905032-20
CONESUS LAKE ' NURSING HOME; CORTLANDT RJI No.: 01-20-ST1112
OPERATIONS LLC D/B/A CORTLANDT HEALTHCARE;
CREST MANOR LIVING AND REHABILITATION CENTER,
INC. D/B/A CREST MANOR LIVING & REHABILITATION .
CENTER; CROWN HEIGHTS CENTER FOR NURSING AND
" REHABILITATION LLC; CSRNC, LLC D/B/A CAPSTONE
CENTER; DEWITT REHABILITATION AND NURSING CENTER
INC.; DRY HARBOR NURSING HOME; DUMONT OPERATING
LLC; EASTCHESTER REHABILITATION AND HEALTH CARE
CENTER, LLC; EAST HAVEN NURSING & REHABILITATION
CENTER, LL.C; EAST SIDE NURSING HOME, INC. D/B/A
EAST SIDE NURSING & REHABILITATION CENTER; ELCOR
NURSING AND REHABILITATION CENTER; 1 BETHESDA
DRIVE OPERATING COMPANY, LLC p/B/A ELDERWOOD AT
HoORNELL; 1818 ComMO PARK BOULEVARD OPERATING
COMPANY, LLC D/B/A. ELDERWOOD AT LANCASTER; 112
SKi BOWL RoAD OPERATING COMPANY, LLC D/B/A
ELDERWOOD AT NORTH CREEK; 1019 WICKER STREET
OPERATING CoMPANY, LLC D/B/A ELDERWOOD AT.
TICONDEROGA; 185 OLD MILITARY ROAD OPERATING
CoMpPANY, LLC D/B/A ELDERWOOD OF UIHLEIN AT LAKE
PLACID; 37 NORTH CHEMUNG STREET OPERATING
CompaNy, LLC p/8/A ELDERWOOD AT WAVERLY;
FISHKILL CENTER FOR REHABILITATION AND NURSING;
ForesT HiLts CARE CENTER LLC; FSNR SNF, LLC;
GLENGARIFF  OPERATING LLC; GoOLD CREST CARE
CENTER, INC.; GOLDEN GATE REHABILITATION & HEALTH
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CARE CENTER; GOSHEN OPERATIONS LLC; GREENE.
MEADOWS NURSING AND REHABILITATION CENTER;
HAMILTON MANOR NURSING HOME, LLC; HAMILTON
PARK MULTI CARE CENTER, LLC; HARLEM CENTER FOR
NURSING AND REHABILITATION, LLC; HAVEN MANOR
HEALTH CARE CENTER, LLC; HBL SNF LLC p/s/a EPIC
REHABILITATION AND NURSING AT. WHITE PLAINS;
HIGHLAND - CARE CENTER, INC.; HIGHLAND NURSING
HoME, INC.; HoLLIS PARK MANOR NURSING HOME, INC.;
HRNC OPERATING LLC p/B/A  HIGHLAND
REHABILITATION AND NURSING CENTER; HUNTINGTON
HiLLs CENTER FOR HEALTH AND REHABILITATION;
JBRNC, LLC b/B/A HUDSON PARK REHABILITATION AND
NURSING; JSSG HEALTHCARE, LLC D/B/A FIDDLERS
GREEN MANOR REHABILITATION AND NURSING CENTER;
KiNG DAVID CENTER FOR NURSING AND REHABILITATION,
LLC; LATTA ROAD NURSING HOME EAsT, LLC; LATTA
RoaD NursnG HOME WEST, LLC; LEROY VILLAGE
GREEN RESIDENTIAL HEALTH CARE FACILITY, INC,;
- LINDEN CENTER FOR NURSING AND REHABILITATIONLLC;
MEADOW PARK REHABILITATION & HEALTH CARE
CENTER LLC; MONTGOMERY OPERATING Co., LLC D/B/A
MONTGOMERY NURSING AND REHABILITATION CENTER;
MORNINGSIDE AcQuISITION I, LLC; MORNINGSTAR
RESIDENTIAL AND NURSING CENTER; MOSHOLU
PARKWAY NURSING & REHABILITATION CENTER, LLC;
NCRNC, LLC .Dp/B/A NORTHEAST CENTER FOR
. REHABILITATION AND BRAIN INJURY; NHRC ACQUISITION
LLC p/B/a HOMBOLDT HOUSE REHABILITATION AND
NURSING CENTER; NEW VANDERBILT REHABILITATION
AND CARE CENTER; NEWARK MANOR NURSING HOME,
INC.; NEWBURGH OPERATIONS LLC; ORRNC OPERATING
LLC D/B/A ORCHARD REHABILITATION & NURSING
CENTER; PALFFY Grour LLC D/B/A  ALPINE .
REHABILITATION AND NURSING CENTER; PALM GARDENS
CARE CENTER, LLC D/B/A PALM GARDENS CENTER FOR
. NURSING AND- REHABILITATION; PALM TREE CARE
CENTER, LLC p/B/A THE HERITAGE REHABILITATION AND
HeEALTH CARE CENTER; PARK MANOR ACQuISITION II,
LLC D/B/A MIDDLETOWN PARK- REHABILITATION &
. HEALTH CARE CENTER; PENFIELD PLACE, LLC; PHARNEY
Grour LLC b//A TARRYTOWN HALL CARE CENTER; PINE
HAVEN HOME; PINE VALLEY CENTER; PORT JEFFERSON
OPERATING LLC D/B/A WATERS EDGE REHAB & NURSING
AT PORT  JEFFERSON; PUTNAM NURSING &
REHABILITATION CENTER; RALEX SERVICES, INC. D/B/A
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GLEN ISLAND CENTER FOR NURSING AND
REHABILITATION; RAMAPO MANOR NURSING CENTER INC.
DfB/A THE WILLOWS AT RAMAPO REHABILITATION AND °
NURSING CENTER; RIVER RIDGE OPERATING LLC D/B/A
RIVER RIDGE LIVING CENTER; ROCKVILLE OPERATING
LLC D/B/A THE GRAND PAVILION FOR REHAB & NURSING |
AT ROCKVILLE CENTRE; SAFIRE REHABILITATION OF
NORTHTOWNS LLC; SAFIRE REHABILITATION OF
SoutHTOWNS LLC; SALEM AcquisitioN I, LLC p/B/A
SALEM HILLS REHABILITATION AND NURSING CENTER;

- SANDS POINT CENTER FOR HEALTH AND REHABILITATION;
SAPPHIRE CENTER FOR REHABILITATION AND NURSING OF
CENTRAL QUEENS, LLC; SAPPHIRE NURSING AT
WAPPINGERS, LLC; SENECA NURSING & REHABILITATION
CENTER, LLC; 'SHORE VIEW 'ACQUISITION 1 LLC D/B/A
SHORE VIEW NURSING & REHABILITATION CENTER;
SILVER LAKE SPECIALIZED REHABILITATION AND CARE °
CENTER; SKY VIEW REHABILITATION AND HEALTH CARE
CeNTER, LLC; SouTtH SHORE REHABILITATION AND
NURSING CENTER; ST JAMES OPERATING LLC;
SUNHARBOR AcCQUISITION I, LLC; SuNNYSIDE CARE
CENTER, LLC; SUNRISE MANOR CENTER FOR NURSING
AND REHABILITATION; THE BRIGHTONIAN, INC.; THE
HURLBUT, LLC; THE PINES AT CATSKILL. CENTER FOR
NURSING AND REHABILITATION; THE PINES AT GLENS
FALLS CENTER FOR NURSING AND REHABILITATION; THE
PINES AT POUGHKEEPSIE CENTER FOR NURSING &
REHABILITATION; THE PINES AT UTICA FOR NURSING AND
REHABILITATION; 150 RiVERSIDE Or LLC p/B/A THE
RIVERSIDE; VDRNC, LLC p/8/a VANDUYN CENTER; THE
SHORE WINDS, LLC; WATERVIEW HILLS REHABILITATION
AND NURSING CENTER; WATERVIEW NURSING CARE :
CENTER, INC.; WATERVILLE RESIDENTIAL CARE CENTER; 4 --,.
WAYNE CENTER FOR NURSING & REHABILITATION, LI.C;
WELLSVILLE MANOR CARE CENTER; WEST LAWRENCE
CARE CENTER LLC; WEST LEDGE Op LLC D/B/A THE.
EMERALD PEEK REHABILITATION AND NURSING CENTER;
WESTCHESTER CENTER FOR REHABILITATION & NURSING;
WESTCHESTER PARK LLC; WILLIAMSVILLE SUBURBAN
LLC; WMOP LLC n/B/A ACHIEVE REHAB; WOODSIDE
MANOR NURSING HOME, INC.,

Plaintiffs-Petitioners,
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HOWARD ZUCKER, M.D., J.D. AS COMMISSIONER OF

. HEALTH OF THE STATE OF NEW YORK OR HiS SUCCESSOR
IN OFFICE, AND ROBERT MUJICA JR., AS DIRECT OR OF THE
BUDGET, :

Defendants-Respondents.

(Supreme Court, Albany County, Special Term)
(Justice Kimberly A. O’Connor, Presiding)

APPEARANCES: HARTER SECREST & EMERY LLP
- Attorneys for Plaintiffs-Petitioners
(F. Paul Greene, Esq. and
Christina M. Deats, Esq., of Counsel)
1600 Bausch and Lomb Place
Rochester, New York 14604-2711

HON. LETITIA JAMES
Attorney General for the State of New York
Attorney for Defendants-Respondents
(C. Harris Dague, Esq., Assistant Attorney
General, of Counsel)
The Capitol
Albany, New York 12224 0341
O’CONNOR, J.:

- Plaintiffs-petitioners Aaron Manor Rehabilitation and Nursing Center, LLC, Absolut
Center for Nursing and Rehab at Endicott, Absolut Center for Nursing & Rehabilitation at
Salamanca, LLC d/b/a Salamanca Rehabilitation & Nursing Center, Avon Nursing Home, LLC,
etal.are 116 propriétary alk/a for-profit residential health care facilities that operate nursing homes
in New York Stgte' (collectively “plaintiffs-petitioners™). 'Thcy commenced this hybrid CPLR

Article 78 proceeding and plenary action for declaratory and injunctive relief against defendants

"

! The caption includes a complete list of the plaintiffs-petitioners in this proceeding and action. Before the second
amended verified petition and complaint was filed, plaintiffs-petitioners consisted of 107 for-profit residential health
care facilities. Following the filing of the second amended verified petition and complaint, eleven (11) additional for-
profit nursing homes were added as plaintiffs-petitioners. Additionally, two (2) plaintiffs-petitioners were removed
as parties,
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-respondents Howard A. Zuéker, MD., 1D, as Commissionér of Health of the State of New York ~
' (“Commissione_r Zucker” or “Health Commissionet™), and Robcrt Mujica, Jr., as Directof of the
Budget (“Director Mujica” or “Budget Diréctor”) (collectively ‘‘defendants-respondents™), to
chalienge the action fakcn,.or to be taken, by the Néw York State Department of Health (“DOH”)
and Commissioner Zucker to implement an amendment to Public Health Law (“PHL") §
2808(20)(d), enacted as part of the 2020-2021 State Budget, eliminating the payment factor for
residual equity in the capital cost component of plaintiffs-pétitioner’s Medicaid reimburseme‘nt
rates “for rate periods on or after April first, two thousand twenty” (see L. 20320, ch. 56, pt. NN, §
- 2 [“residual equity ehmmatlon clause” or “REEC”])
After hearing oral argument on plamtlffs-petmoners application for a preliminary
injunction brought by Order to Show Cause (O’Connor, J.), dated August 24, 2020, this Court
issued a Decision .ahd Order, dated October 26, 2020, er}ji)iniﬁg_'defendants-respondents from
taking any action under Public Health Law § 2808(20)(d) to eliminafe or allow-the elimination of
the residual equity factor from plaintiffs-petitioners’ Medicaid reimbursement rates bpending a final
determination of this proceeding and action. Thereaﬁer, defendants-respondents moved, pursuant
to CPLR 2221(d) lor leave to reargue thelr opposition to the prellmmary injunction apphcatlon
‘and, upon reargument, seek an order vacating the Court’s October 26, 2020 determination.
‘Alternatively, defendants-respondents seek an order modifying the preliminary injunction to
enjoin the 1mplementat10n of the rate changes under PHL § 2808(20)(d) for rate perxods prior to |
October 7, 2020, pending a final determination of this proceedmg and actxon
Defendants-respondents have also ar‘)swered' the second amended veriﬁed petition and
complaint, oppose the requested r¢lief, and move, pursuant to CPLR 32i2, for an order granting

summary judgment in their favor and dismissing the plaintiffs-petitioners® causes of action for
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declaratory judgment and based on an equal protection violation.? Plaintiffs-petitioners oppose
the summary judément motion and have replied to tﬁé opposition to their second amended verified
petition. Defendants-respondents replied to the oppositfon to their summary judgment motion and
submitted a'sur-rc_:ply in further opposition of the second amended vériﬁed petition. Plaintiffs-
petitioners furthenj opposed the motion for summary judgment in a sur—fepiy.

The parﬁes virtually appeared for oral argument 6:1 the reargument/modification
application, motion for summéry judgment, and second amended verified petition on January-ZS,
2021, and ;ely on and i'ncorp;)rz.xt'e by ret‘erencé all prior arguments and. submissions in this
proceeding and action, and with respect to the pending applications. This matter and the pending
applications have been fully brieféd_ and submitted, and are ready for disposition, |

‘Medica'id is “a joint federal_-state program established pursuant to [Tlitle XIX of the Social
Security Act (42 USC § 1396 et seq.), [which] pays for medical care for those otherwise unable to
Afford it, including nursing home care for older peoplé vs(ith low incomes and limitéd assets”

' (Matler of Nazareth Home of the Franciscan Sisters v. Novello, 7 N;Y.3d 538, 542 [2006); see
Matter of Good Samaritan Hosp. Med, Ctr., Inc. v. New York State Dep't of Health, 45 MISC 3d
844 846 [Sup. Ct., Suffolk County 2014]). Under the program, “[t]he federal government .
normally covers 50% of New York’s Medicaid costs, while the state and local govemments share

responsibility for the rest” (Matter of Nazareth Home of the Franciscan Sisters v. Novello, 7
i A ‘ '

2 Defendants-respondems’ answer, opposttlon to the second amended verified petition, and motion for summary
judgment were initially filed on October 23, 2020. However, following issuance of Court's October 26, 2020 Decision
and Order, granting the preliminary injunction, defendants-respondents requested an adjourmment of the return date
in this matter to afford them an opportunity to respond to points raised by the Court’s preliminary injunction decision,
and create a sufficient record upon which the Court can render a final determination on the petition, The Court granted
the request, and defendants-respondents subsequently filed amended answering and opposition papers, and an
amended motion for summary judgment on November 24, 2020.
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| N.Y.3d at 542; Matter of Good Samaritun Hosp. Med. Cir., Inc. V. New Yofk State Dep't of Health,

45 Misc.3d at 846). |
. “New York operates its own Medicaid program, setting its own guidelines for eligibility

and services in éonfotmity with federal statutes and rules” (Matter of Nazare.th‘ Home of the
Franciscan Sisters v. Novello, 7 N.Y 3d at 542; Matter of Good Samaritan Hosp.. Med. Ctr., Inc.
v. New York State Dép 't of Heallh,. 45 Misc.3d at 846). The Department of Healtﬁ (“DOH") is the
single Siate agency responsible for administering New York’s Medicaid Program and
promulgating regulations to implement the Program (see Social Servicles. Law § 363-a[1], [2)).
“The vast majority of nursing home residents in New York Sfate receive Medicaid benefits, and ‘
effectively every nursing home in. New York Statjc,’_’ including each plaintiff-petitioner, “is a
Medicaid participant” (Second Am. Ver. Pet. & Compl., § 12).

'Pursuant.to Atrticle 28 of the Public Health Law, the Health Commissioner is charged with
“determin[ingj” the Medicaid reimburserﬁent ratés for nursing home‘s i)alﬁcipating' in-the State’s
Medicaid Program,. and “certify[itig] to [the DOB Director)” that the Medicaid reimbursement
rates for nursing homes “are reasonable and adequate to meet thé costs which must be incurred by
efficiently and eéonomically operated facilities” (Public Health Law § 2807[3]; see Public Health
Law § 2808{3]): ‘In accordénce with Public Health Law § 2807, the DOB Director “is re;spoﬁsible
for approving the Medicaid reimbufsement rates détennined and certified by the Commissioner of
Hee;lth” (Matter of Cabrini of Westchester v. Daines, 23 Misc.3d 855, 856 [Sup. Ct., Westchcstcr
County 2009}). -. | o |

A nursing home’s Medicaid rate consists of two primary components: (1) reimbursement
of operating costs, i. é., non-capital costs, including direct, indirect, and noncomparable costs (see

10N.Y.CR.R. §.86-2..1 0; § 86-2.40); and (2) reimbursement of capital costs, including interest on
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capital indebtedness, and the cost of and improvements to the building and equipment (“real
propérty”), among other costs (see 10 N.Y.C.R.R. § 86-2.10; § 86-2.19; § 86-2.20; § 86-2.2]’; §
86-2.22; Foster AfT,, f[‘[] 6-7, Sept. 2, 2020; Angelone vAff., 9 6, Aug. 19, 2020). Reimbursement
for capital costs, including the cost of and improvements to the real property, is based on the
underlying sponsorship of a residential health care facility’s ownership (see Fostér 9/2/2020 Aff.,
9 7). Sponsorship of a facility includes for-profit (proprietary), voluntary (not-for-profit), and
governmental (public) ownership (see id., § 8). “Voluntary or [g]overnmental spansored owners
are reimbursed for the real ﬁroperty based upon allowable depreciation reported in the cost reports”
while faciliﬁes sponsored by for-profit owners, like plaintiffs-petitioners, “aré reimbursed foi; the
real property based upon the owner;s equity that the asset cost represents” (id.).
" Equity® reimbursement for proprietary nursing homés is computed in accordance with 10
N.Y.C.R.R. § 86-2.21, aqd is paid during a facility’s initial useful life period of “40 years measured
- from the calendar year in which [the] facility commences oberationé as determined by the. [Health]
| [Clommissioner” (see Foster 9/2/2020 Aff,, §9; 10 N.Y.C.R.R. § 86-2.21[a][7]). Before the
| Legislature amended PHL § 2808(20)(d) in 2020, the Health Commissioner had discretion to
appfove reimbursement to for-profit nursing hom.es. for “continued capital costs” incurred afler |
their initial forty;year useﬁxi life ended, referred to in regulation as “[r]esidual reimbursement” or
herein as “residu‘a.l equity reimbursemént” (see 10 N.Y.CR.R. § 86-2.21[¢}][7]). Specifically,
DOH'’s regulations provide that .'
[a]fter the expiration of the useful facility life, the [Health] {Clommissioner may

approve a payment factor for any facility for which he [or she] determines that
continued capital cost reimbursement is appropriate; provided, however, that such

3 “Equity," for purposes of capital cost reimbursement to for—‘proﬁt nursing homes, is defined as “all cash or other
assets, net of liabilities, invested by- a facility or its operator in land, building and nonmoveable equipment” (10
N.Y.C.R.R. § 86-2.21[a][4]). '
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payment factor shall not exceed one half of the capital cost reimbursement received
- by such facility in the final year of useful facility life (id.).

According to plaintiffs-petitioners, although permissive, “the [Health] Cominissioner has
approved a residual reimbursemént factor for virtually all for-profit nursing homes that have
reached the end of their useful life” (Second Am. Ver. Pet. & Cémpl., 122). | |
On April 1, 2020,* the DOH published notice in the New York State Register, broposing '
‘to amend the State Plan to eliminate fuﬁding associated with residual equity payments to for-profit
nursiﬁg homes (see Foster 9/2/2020 Aff., Ex. B).? There_af‘ter, the Legislature amended PHL §
2808(20)(d), enacted as part of the 2020-2021 State Budget, to eliminate residual equity |
reimbursement in'the capital cost éOmponent of for-profit nursing homes Medicaid rates (L. 2020,
ch. 56, pt. NN, § 2). The amended statute provides that “for rate periods ori and after April first,
two thousand twenty, there shall be no payment. factor for residual equity reimbursement in the
" capital cost component of Medicaid rates of payment for services provided by residential health
care facilities” (id.). The statute, as amended, was signed into law on April 3, 2020, is “deemed
to have been in. full for;:e and effect on and after April 1, 2020,” and authorizes *“the [b]irector of
the [B]Judget . . ., in consultation with the [Clommissioner of [H]ealth, [to] delay the effective
dates prescribed [t]herein for a peri(;d of time which shall not exceed ninety‘ days following the
conclusion or termination of an executive order issued pursuant to section 28 of the [E]xecutive
[L]Jaw declaring -a state disaster emergency for the entire [S]tate of New York” (L. 2020, ch. 56,

pt. NN, § 3 [“delay clause™)).

¥ A clarification of the language of the public notice was published in the June 3, 2020 New York State Register (see
Foster 9/2/2020 Aff,, Ex. B). '

5 The elimination of residual equity payments was part of a series of changes proposed by the Medicaid Redesign
Team I, established and convened by the Governor on or about February 4, 2020 to develop a comprehensive set of

recommendations for the Governor and the Legislature to find savings in the State’s Medicaid Program (see Second
Am. Ver, Pet. & Compl., § 32).

Page 9 of 32

A11



(FILED: ALBANY COUNTY CLERK 08/M2/2021 DB:%9 BM INDEX NO. 905932"20
NYSCEF DOC, NO. 130 RECEIVED NYSCEF: 08/02/2021

On June 24, 2020, in accordance With Public Health Law § 2807 and § 2808, Commissioner
Zucker, by the DQH’s Medi;aid'Director, certificd that the schedule of 2020 initial nursing home
and adult day care fee-for-service capital rates for the period April 1, 2020 through December 31,
2020 “are reasonable and adequate to meet the cost which must be incurred by efficiently and
economically operated f#cilities” (Tries First Supplemental Aff, Ex. B, Dec, 17, 2020). In

| certifying the 2020 rates, the Medicaid Director notified Director Mujica that “[t]he proposed
capital rates for [acilities . . . are being revised for rates effective April 1, 2020 through December
31, 2020,” and that “residential health care facility . . . Medicaid lcapital reimbursement ra;és are
being reducgd to reflect the elimination of residual equity . . . pursuant to authorization included
iﬁ b]an NN of [c]hapter 56 of the Laws of 2020 (id.).
 Onor about.June 30, 2020, the DOH submitted a State Plan Amendment (“SPA” or “SPA
#20-0037") to the féderal Centers for Medicaid and Medicare Services (“CMS”) “propoS[ing] 1o
éliminaie the rei;nbursement of residual equity for all.nursing homes” (Foster 972/2020 Aff, Ex.v
B). SPA #20-0037 provides that “[e]ffective on April 2, 2020, and thereafter, the capital ;:ost
componeﬁt of the rate for all resideﬁtial heath care facilities will be adjusted to reﬂect.the removal
of residual equity reimbursemgnt” (id)). On July 8, 2020, Director Mujica approved the capital
reimbursement rates certified by Commissioner Zucker, through the DOH’s Medicaid Director,
and by “Dear Administrator” letter (“DAL”), dated August 7, 2020, the.DOH notified nursing
homes participating in the Stgte;s Medigéid Program, including plaintiffs-petitioners, that “[t]he
April 2, 2020 rate climinates residuél equity payments in accordance with §280§-[20](d) of the
Public Health Law” (id., Ex. C). As ofthe date of the DAL, SPA #20-0037 had not been approved

by CMS.
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Plaintiffs-petitioners Subsequently commenced tﬁis proceeding and action seeking an order
and judgment: (1) barring defendants-respondents from implementing the residual eduity'
elimination clause as violative oAf existing law and bécause defendants-respondents had not
obtained SPA approval before taking éctioﬁ to eliminate residual equity reimbursemént; ) issuihg
a mandatory injunction requiring Director Mujic'a to delay implementation of the résidual equity
elimination clause for a period up to “ninety days following the conclusion or termipation of an

' executivé order issued pursuant to [S]ection 28 of the [E]Jxecutive [L]aw declaring a state ;disaster
emergency for the entjfe [S]tate of New York” due to ﬂxe COVID-19 pandemic, as provided for
under the delay clause; (3) declaring the residual equity elimination clause to bé violative of Public

| Health Lé& § 2807(3) and enjoining any action taken under the REEC; (4) declaring the residual
equity elimination clause to be violative of Public Health Law § 2807(7) and enjoining any action
taken under the REEC; aﬁd (5)‘ enjoining the REEC as violative of plaintiﬁ‘s-petftioners’ eciual |
‘protectidn rights under the New Yofk State and United States Constitutions. Plaintiffs-petitioners
als6 seek an award of reasonable attorneys’ fees, pursuant to 42 U.S.C. § 1988, in connection to
their equal pfbteétion claim.

During tﬂé pendency of this proceeding and action, DOH was notified, by left«;r dated
S;tptember 14, 2020, that_CMS had approved SPA #20;0037 “effective April 2, 2020” (see Dague

| ,L_etter, Ex. ‘A, 'Sept. 15, 2020). The amended plan page of the approved SPA provides that
“[e]ffective on April 2, 2020, and thereafter, the capital cost component of the rate for corporation
and partnership-based residential health care facilities will be adjusted to reflect the removal of
residual equity reimbursement,” and that “[e]ffective on June 4,' 2020, and thereafter, the capital
cost component o'f the rate for all other residential health care facilities will be adjusted to reﬂect‘

the removal of residual equity reimbursement” (id.).
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Leave to Reargue or Modify the Preliminary Injunction
A motionh for leave to reargue, pursuant to CPLR 2221, is addressed to the sound discretibn
of the trial court (see Peak v. Northway Travel Trailers Inc;., 260 A.D.2d 840, .842' [3d Dep’t 1999)),
and may be grax.lted only upon a showing that the court “overlooked or misapprehended the
relevant facts, or misapplied any controlling principle of law” (Addderley v. State, 35 A.D.3d 1043,
1043-1044 [3d ]jep’t 2006][internal quotation marks aﬁd cifation omitted]; see CPLR 2221[d][2]}; -
Inre Ida Q., il A.D.3d 785, 786 [3d Dep’t 2004]; Matter of Smith v. Town of Plattekill, 274
A.D.2d 900 [3d Dep’t 2000}), “or for some reason mistakenly arrived at its earlier decision” (Coke-
Holmes v. Holsey Holdings, LLC, 189 A.D.3d 1162, 1164 [2d Dep’t 2020]; Matter of Mayet; V.
Nat'l Arts Club, 192 A‘.D.2d 863, 865 [3d Dep’t 1993]). The application “shall not include any
matters of fact not offered on the prior motion” (CPLR 2221 [d]{2]), and “is not designed to provide
an unsuccessful party with successive opportunities to reargue issues previously decided, or to
present arguments different from those originally presented” (Maziﬁov v.' Rella, 79 A.D.3d 979,
980 [2d Dep"t 2‘010][further internal quotation marks and citation omitted]; accord Haque v.
Daddazio, 84 A:D.3d 940, 942 [2d Dep’t 2011); see Matter of Mayer v. Nat '1 Arts Club, 192
A.D.2d at 865; Foley v. Roche, 68 A.D.éd 558, 567 [1st ADep’t 1979)). Applying this standard and
upon review of the record, defendants-respondents have failed to demonstrate that this Court -
overlooked or misapprehendéd any material facts, misapplied any controlling principle of iaw, or
mistaketh arrived at its 'earlief decﬁsion.
Def‘éndaﬁts-fespondents assert that reargument is proper here because the law governing
_ the advance noti(;e requi;'ements of PHL § 2807(7) and retroactive rate-making was’;lot fully
considered by the' Court. In that regard, defendants-respondents contend that under both the PHL

and settled case law, the advance notice requirements in PHL § 2807(7) do not apply when a
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, retroactive_ rate adjustment is authorized by the Legislature. Specifically, they argue that “both
PHL § 2808(11) ... and the 2026-2021 [State] Budget Law itself] ] exempt DOH from the 60-day
notice requirement in implementing the residual »equity elimination amex.ldnient.” Further, citing
Mat{er of Dry Harbor Nursing Home v, Zucker (175 A.li3d 770 [3d Dep’t 2019], appeal
dismissed, lv. denied, 35 N.Y. 3d 984 [2020)), St. Joseph's Hosp. Health Ctr. v. Dep’t of Health
of State of New York (247 AD.2d 136 [4"‘ Dep’t 1998], Iv. denied, 93 N.Y.2d 803 [1999)), Tioga
Nursing Home v. Axelrod (90 A.D.2d 570 [3d Dep’t 1982}, aff'd, 60 N.Y.2d 717 [1983]), and
Marter of Kaye v. Whalen (44 N.Y.2d 754 [1978)), defendants-respondents submit that “PHL §
2807(7) doeé not bar [retroactive] rate adjustments, when, as here, they are authorized by statute.”

. Contrary to defendants-respondents’ assertion, the Court did not “conclude][ ], mistakenly,
that exceptions to the 60-day advance notice requirements are limited to those specified in PHL §
2807(7), namely, when DOH fecalculates rates follbwing judicial invalidation of rate or rate-
setting methodologies.” Although defendants-respondents maintain that f‘_thé Cou:t did not
consider ... PHL § 2808(1 1), which sets forth a more comprehenéive list of situations when the

" advance notice rehuirements of PHL § 2807(7) do not apply to retroactive . . . rate adjustments,”
they admit, 'and the record clearly éhows, that their argument cqnceming the applicability bof Public
Heélth Law § 2808(11) was not presented in opposition to plaintiffs-petitioners’ preliminary
injunction motion (see Amato v. Lord & Taylor, Inc., 10 A.D.3d 3'}4, 3.75 [2d Dep’t 2004][ lééve
to reargue “is not designed to provide' an unsﬁcgessﬁal party with successiv¢ opportunities t6
present arguments different from thosc originally presented; Haque v. Daddazio, 84 A.D.3d at

942).6 Instead, they “focused their argument mainly on the statutory construction of [PHL] §

S The Court rejects defendants-respondents’ contention that “[w]hen arguing an-interpretation of a statutory provision,

it is not a ‘new argument’ to offer an additional provision of law, not previously considered, which directly govemns
the subject matter.” They cite no authority in support of this contention. ‘ Furthermore, defendants-respondents are
not simply drawing the Court’s attention to controlling authority not considered in relation to their previously asserted -
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2807(7).” Indeed, if “PHL § 2808(11) is crucial in any discussion of § 2807(7)’s scope and
applicability,” as defendants-respondents contend, it was incumbent upon them to raise thié claim
in opposing the preliminary injunction, which they concededly failed to do. Th‘us, the;e was no
nﬁstake on the Court’s part, and it was entirely proper for the Court to make iis findings and Base
its conclusion on the arguments advancéd by the parties on the original motion,
Defendanté-reépdndents contend that “in rendering its finding on retroactivity, the Court
did not consider the fact th;it the Legislature actually intended ‘to authorize the elimination of
~ residual equity reimbursement through retroactive adjh‘stments to nursing home Medicaid rates,
effective April 1, 2020.”. Notably, however, they did not argue, on the original motion as they do
here, that “[s]ince [PHL § 2808(20)(d), as amended,] was not enacted until April 4, 2020 and
expressly applies to rate periods as of April 1, 2020, the statutorily-tfxandated elimination of |
residual equity reimbursement had to be‘retroactive, by definition.” Nor did they previously assert
that the “fnandated elimination of residﬁal equity elimination reimbursement was made effective -
as of April 1, 2020—*[n]otwithstanding any contrary provision of law, rule, or regulation,’” that
[PHL] § 2807(7) is an inconsistent provision of law subject to the ‘notwithstanding’ clause in [§]
2808(26)(d),” and “[tlhus, [PHL § 2808(20)(d)] expressly exempts, through th[e]
‘ﬁotwithstanding’ language, the elimination of [residual. equity] reimbursements from the 60-day .
avance-notice requirements of PHL § 2807(7).” Therefore, to submit that the Court did not
consider the residual equity elitﬁination clause, itsélf, in .déterrhining .whether the statute was

intended to apply retroactively is disingenuous.

argument, i.e., that based on an interpretation of PHL § 2807(7), the 60-day notice requirements do riot apply to the
residual equity elimination clause, Rather, they are now arguing that an exceptnon to PHL § 2807(7)’s notice
requirements contained in PHL § 2808(11) is controlling, and that an interpretation of that statute supports a finding
that the 60-day notice requlrement doesn’t apply to the REEC,
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Moreover, defendants-respondents’ claim that the Court “overlooked” Ma‘tter of Dry
Harbor Nursing Home v. Zucker (175 A.D.3d 770 |3d Dep’t 2019}, appedl dismissed, Iv. denied,
35 N.Y. 3d 984 [2020]), St. Joseph's Hosp. Health Ctr, v. Dep't of Health of State of New York
(247 A.D.2d 136 [4th Dep’t 1998), Iv. denied, 93 N.Y.2d 803 [1999]), Tioga Nursing Home v.
Axelrod (90 A.D.2d 570 [3d Dep’t 1982], aff"d, 60 N.Y.2d 717 [1983]), and Matter of Kaye v.
Whalen (44 N.Y.2d 754 [1978]) on the preliminary injunction motion is without merit.
Defendants-respondents’ made no ment'ion of this "‘bi'nding appellate precedentf’ in their pabers '
opposing plaintiffs-petitioners’ application. In any event, the Court is not perﬁuaded that these
casés shpport reargument in these circumstances.

For these reasons, the Court adheres to its October 26, 2020 determination, and leave to
reargue is denied. The Court also denies defendants-respondeﬁts’ alternative request to modify -
the preliminarj injunction. |

“A preliminary.injunction is a provisional remedy” and “[i]t’s function is not to determine
the ultimate rights of the parties, but to maintain the status quo until there can be a full hearing on
the merits” (Wellbilf Equip. Corp. v. Red Eye Grill, L.P., 308 A.D.2d 411, 411 [lst Dep't -
2003][internal quotation marks and citations omitted]). Nevertheless, “a court has inherent power
to modify its equitable directives” (id ), and “[a] defendénf eﬁjoincd by a preliminary injunction
may move at any time, on notice to plaintiff, to vacate or modify it” (CPLR § 63 14). “A motion |
to vacate or modi;fy a preliminary injunction is addressed to the sound discretion of the court and
may be granted upon ‘compelling or changed circumstances that» render continuation of the
injunction inequitable’ (Thompson v. 76 Corp., 54 A.D.3d 844, 846 [2d Dep’t 2008] & Thompson
v. 76 Corp., 37 A.D.3d.450, 4.52-.4.53 [2d Dep’t 2007], both quoting Wellbilt Equip. Corp. v. Red

Eye Grill, 308 A.D.2d at 411).
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Defendants-respondents submit ihat if the Court adheres to its'prior determination, the
preliminary injunction is too broad and internally inconsistent, and must be modified. To that end,
they maintain that because the basis of the injunction was an alleged violation of the 60-day
advance notice requirement under PHL § 2807(7), at most the Court should have enjoined
implemgntatibn of the revised rates until DOH gave nursing homes 60-days’ notice of the rate
revisions, eliininating residual equity reimbursement, which occurred in the August 7, 2020 DAL. '
Defendants-respondents further assert that enjoining DOH from “taking any action” to implement
the residual equity amendment during the pendency of this proceeding and action “is inconsistent

v N
with the Court’s own reasoning, which hinges on the prdvision of 60-days’ notice” and “frustrates
the Legislature’s unambiguously-expressed intent that residual equity reimbursement shall be
eliminated.” As such, defendants-respondents argue that “there is no legal basis to enjoin the
implementation of the statutorily-mandated [elimination of résidual equity réimbursem‘ent] as of
October 7, 2020-or 60-days after the notice was provided.” The Court disagrees. |

Notwithstanding defendants-respondents’ arguments,_ the Court finds no comf)elling or
changed circumstances in the record that would render continuation of the preliminary injunction
inequitable in this case. On the contrary, the equities favor mai_ntaining the stdtus qéa ante during |
the pendency of this proceeding and action to permit a full hearing of the merits of plaintiffs-
petitioners’ claims. | |

| Motion for Summafy Judgment and Seqond Amended Petition

As an initial matter, defendants-respondents’ argumerits. in ,Opp.osition to plaintiffs-
petitioners’ fifth cause of action, ;"‘ e., their equal protection claim, are properly before the Court on
the motion for summary judgment and will be considered, despite plaintiffs-petitioners’ objectiqn.

Although defendants-respondents caption and reference their motion as one secking summary
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judgment on thé decla;atory judgment clai‘ms, the substance of .their. application makes clear thét
the motion includes plaintiffs-petitioners’ equal protection .cause of action. . Furthermore,
plaintiffs-pétitioners v.vere on notice, by defendants-respondents’ brief‘mg, that the motion for
summary judgment motion is also addressed to their fifth 'gause of action, and plaintiffs-petitioners
had a full and fair opportunity to argue the merits of their equal protection claim in opposing the |
- motion. Moreover, plaintiffs-petitioners have not asserted any prejudice or surprise resulting from
the Court’s consi_defation of their equal protection claim in cqnﬁection with defendants-
respondents’ summary judgment motion. |
Next, the Court declines to dismiss this proceeding and action as against Director Mujica.
While thé second amended verified petition and compl'alint does not include any substantive
allegations against the DOB Director, plaintiffs-petitioners seek, in‘conneclion with their second
cause of action, & rﬁandatory injunctiqn requiring Director Muijica “to delay implementa‘tiOn of
the [rlesidual [e]quity [e]limination tc]léuse for a period ﬁp to ‘-‘ninety days following the
conclusion or termination of an execuﬁve_ order issued p&sumt to [S‘]ection 28 of the {E]xecutive
[L]aw declaring a state disaster emergency for the entire [S}tate of New Yéfk’ due to the CQVID—
. 19 pandemic, as provided fér under the [d]elay [c]lause.” Thus, the DOB Director. ﬁas been
~ properly included vas a party (see e.g., Leeman v. O'Connell, 115 N.Y.S.2d 163, 164 [Sup. Ct,,
' Albany County 1952]). | ' X
Furthermbre, plaintiffs-petitioners® claims that “[a] SPA must be submitted to and
approved by the federal Centers for Medicare and Medicaid Services . . . before any substantive
change can be made to the New York Medicaid System” and because “[a]pproval for the SPA is
still pending . . . . the State may not yet make the chhnge to its State Plan reflected in the SPA”

have been renderéd moot. The record reveals that on September 14, 2020, CMS approved SPA
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#20-0037 , _removing residual equity reimbursement from for-profit nursing homes’ Medicaid rates.
vPlaintifTs-peti,tioners’ assertion that “CMS only partiélly approved SPA[#] 20-0037” lacks merit.
The record makes clear that the approved SPA eliminates residual equity reimbursement for
proprietary nursing homeé, despite the fact that the SPA propbsed “to eliminate the reimbursement
-bf residual equity for all nursing facilitiesz” Additionally, that “the regulation requiring
[d]efendants-[r]espondents to make residual equity payments, 10 N.Y.C.R.R. § 86-2.21(c)(7) is
still effective™ does not save plaintiffs-petitioners’ SPA argﬁments, notwithstanding their assertion
to the contrary. Moreover, plaintiffs-petitioners are mistaken in their contention that “[d]efendants-
[r]espondents concede . . . they were requifed to promulgaté regulations to cffect any elix;xinatfon
of residual equity under PHL § 2803(20)(d).” |
As to defendants-respondents’ standing challenge, the Court recognizes that “[stnding is
... a threshold requirement for a [pzirty] seeking to challenge governmental action” (New York
State Ass’n of Nurse Anesihélis{s V. Novello., 2 N.Y.3d 207, 211 [2004]), and that if the issue of
. standing is raised, the party challenging goverﬁmemal action must show, among other things,
“‘injury in fact,” nmeaning that [the party] will ‘actually be harmed by
the challenged [governmental] action[,]” (New York State Ass 'n of Nurse Anesthetists v. Novello, 2 .
N.Y.3d at 21 1; see _Ma(ter of Mental Hygiene Legal Serv. v. Daniels, 33 N.Y.3d 44, 50 [2019);
Civ, Serv. Emps. Ass'n, Inc., Loc. 1 000, AFSCME, AFL-CIO v. City of Schenectady, 178 A.D.3d
1329, 1331 [3d Dep’t 2019]). The Court also recognizes that the harm must be more than
““tenuous,’ ‘ephemeral,” or ‘conjecturall,]’ (and] is sufficiently concrete and particularized to
wa&mt judicial intetvention” (Matkr of Mental Hygiene Legal Serv. v. .Danie1§, 33 N.Y.3d at 50;
see New York State Ass'n of Nurse Anesthetists v. Novello, 2 N.Y.3d at 214). However, even

assuming, without deciding, that defendants-respondents’ are. successful in their standing

Page 18 of 32

A20

28 of 32



FILED: ALBANY COUNTY CLERK 08/02/2021 0D:59 BN . INDEX NO. 905032-20
NYSCEF DOC. NO. 130" . ) RECEIVED NYSCEF: 08/m2/2021

challenge and the Court dismissed the second aménded petition and complaint ﬁs to the 56
identified nursing homes, this matter would still proceed with the 60 remaining facilities.
Turning to the merits of the remaining claims, in reviewing an administrative action such
as the one taken here,. the issue before the Court is whether the action “was affected by an error of
~ law, was arbitrary or capricious or lacked a rational basis.” (Matter of Biggs v. Eden Renewables
LLC, 188 ,A.D;3d 1544, 1548 [3d Dep’t 2020]; accord Matter of 24 Kieffer Lane LLC v. County
of Ulster, 172 A.D.3d 1597, 15994-.1 600 [3d Dépt’ 20197); see CPLR § 7803). “An action is
arbitrary and capricious when it is taken without sbund basis in reason or regard to thé facts”
(Mailer of Peckhbm v. Calogero, 12 N.Y.3d 424, 431[2009]; accord Matter of Murphy v. New
- York Stdte Div. of Hous. & Community Renewal, 21 N.Y.3d 649, 652 [2013]; see Matter of Pell v.
Bd. of Educ. of Union Free Sch. Dist. No. 1 of Towns of Scarsdale & Mamaroneck, We.s'tche.s'tef
County, 34 N.Y.2d 222, 231 [1974]). A rational basis will be found where the actioﬁ is supported
“by proof sufﬁcienf to satisfy a reasonable [person], of all the facts necessai'y to be proved in order
to authorize '_ghe action” (Mattef of Pell v. Bd. of Educ. of Union Free Sch. Dist. No. 1 of Towns of
Scarsdale & Mamaroneck, Westchester Coun(y, 34 N.Y.2d at 231 [internal quotation marks and
citation omitted]). If the Court finds thalt the administr’ati;re action is supported by a rational basis,
the action »will be sustained (see Matter q/_'feckham v. Calogero, 12 N.Y.3d at 431; 'Matter of
Spence v. New York State Dep't of Agric. & Mkts., 154 A.D.3d 1234, 1238 [3d Dep’t 2018],
affd, 32 N.Y.3d 991 [2018]). | |
“Summary judgment is a drastic remedy” (Vega‘ V. Reslaﬁi Const. Corp., 18 N.Y.3d 499, ‘
503 [2012)), which should only be granted when it “clearly appear{s] that no material and triable
issue Qf fact is presented” (Forrest v. Jewish Guila{ for the Blind, 3N.Y.3d 295, 315 [2004) [intcfnal

quotation marks and citation omitted]; see Andre v. Pomeroy, 35 N.Y.2d 361, 364 [1974]).
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“;[T]he proponent of a summary judgment motion must make a prima facie showing of ent_itlem’ent
to judgment as a matter of law, tendering sufficient evidence to demonstraie the absence of any |
material issues of fact’” (Matter of New York City Asbestos Litig. v. Chevron Corp., 33 N.Y.3d 20,
25-26 [2019}, quloting Alvafez V. P)'ospect Hosp., 68 N.Y.2d 320, 324 [1986]; see Deleon v. New
York City Sanflation Dep’t,25N.Y.3d 1102, 1 106‘[2015A]; see also CPLR 3212[b]). The “[f]ailure
to make [a] prima facie showing [of entitlement to summary judgment] requires a denial of the
.motibn, regardless of the sufficiency of the opposing papers” (Vega v. Restani Const. Corp., 18
N.Y.3d at 503, quoting Alvarez v. Prospect Hosp., 68 N.Y.2d at 324 [emphasis omitted]; see
" Winegrad v. New York Univ. Med. Ctr., 64 N.Y.2d 851, 853 [1985]).
It is only when the moving party has demonstrated a right to judgment as a matter of law
~ that the burden shifts to the party ppposing the'motion to establi§h, by admissible proof, the
éxi;tence of a genuine issue of material fact requiring trial of the actfon, or to demonstrate an
acceptable excuse for the failure to do so (see Zuckerman v. City of New York, 49 N.Y.2d 557, 562
[1980]; CPLR 3212{b]). The Court’s function on a motion for summary judgmeht is to view the
“‘facts. .. in the light most favorable to the non—movmg party”’ (Matter of New York City Ashestos
Litig. v. Chevron Corp., 33 N.Y.3d at 25, quoting Vega v. Restani Const. Corp., 18 N.Y.3d at 503
[internal quotation rﬁarks and further citation omitted]), and “decide pnly whether [any] triable
issues have beeﬁ raised” (Barlow v. Spaziani, 63 A.D.3d 1225, 1226 [3d Dep't 2009]; see Boston
v. Dunham, 274 A.D.2d 708, 709 [3d Dep’t 2000]). “Summary judgment should not be granted
;)vhere there is any doubt as to the existénce of a factual issue or where the existence of a factual
issue is 'arguabzle" (Forrest v. Jewish Guild for the' Blind, 3 N.Y.3d at 315; accord

" Matter of New York City Asbestos Litig. v. Chevron Corp., 33 N.Y.3d at 25).
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Guided by these standards and upon a review of the record, the Court finds that defendants-
respondents have sustained their burden of establishing, as a matter of law, that the ac’tion§ !taken.
to implement the residual equity eliminétion clause — Public Health Law § 2808(20)(d), as ‘
amended — do not conflict with Public Health Law § 2807(3) and that eliminating residual equity
for proprietary nursing homes while leaving depreciation in place for not-for-profit facilities does
not run directly contrary to the equal protectic;n guarantees of the New York State and United
States Constitutions. However, the Court finds that defendants—respondehts have failed to
démonstrafé, as a matter of law, that the action taken to implement the residual equity elimination
clause retroactively back to April 1, 2020 was consistent with Public Health Law § 2807(_7) and’
not improperly retroactive, | |

Initially, the Court finds merit in defendants-respondents’ assertion that the residual equity

| climination clause is not .incongruous | with Public Health Law § 2807(3).
“Public Health L:aw§ 2807, which governs the reimbursemént rate af which a facility caﬂ bill
Medicaid for eliéible residents, was enacted to implement a Medicaid reimbursement system in
compliance \’s{ith ihe requirements of [T]itle XTX of the Social Security Act (42 USC § 1396 et
seq.)” (Signature Health Ctr., LLC v. State of New York, 92 AD.3d 11, 15 [3d Dep’t 2011]). “In
response to skyrocketing medical costs that were consuming taxpayer fur;dS'at an alarming rate,

‘the Legislature amended this statute in 1969 by what .is known as the Hos'pital Cost
Control Law (see’L. 1969, ch. 957) . . . . alter[ing] the criterié _for e'stablishing the rates of

~ reimbursement for variqus medical services from rates ‘reasohably related to the cqsts of providing
such service’ (Public Health Law former § 2807[3]? as added by L. 1965, ch, 957, § 1) to rates

' ‘feasonably reiated to the éosts of efficient | proziuctioﬁ | of such service’

(Public Health Law former § 2807[3], as amended by L. 1969, ch. 957, § 4;see People v
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N

 Woman's Christian/ Assn. of Jamestown, 56 A.D.2d 101, 103, 392 N.?.S.Zd 93‘ [(1e77p)» (id.).‘ In
dbing S0, “the. ngislature expressly declared ‘that it is essential that an effective cost control
program be established which will both enable and motivate hospitals to control their spiraling
costs’ (L. 1969, ch. 957, § 2; see generally People v. Woman's Chrislian Assn. of Jamestown, 44
N.Y.2d 466, 471, 406 N.Y.S.2ci 272,377 N.E.2d 725 [1978))” (id.).
Aménded by the LegiSlaturé again in 1982 (L. 1982, ch. 536, § 3), Public Health Law
§ 2807(3), currently requires the Health Commissioner to “detérmiﬁe”_ the Medicaid
reimburs.ement rates for nursing homes participating in the State’s Medicaid Program, aﬁd “certify
to [the DOB Director]” that the Medicaid reimbursement rates for nursing homes “are reasonable
and adequate to meet the costs which must be incuired by efficiently and economically operated -
facilitiés” (see Public Health Law § 2808[3]). To that end, PHL “[§] 2807(3) does ﬂot require
rates to cover every nursing home’s actual costs” (Matter of Nazareth Home of Franciscan Sisters
v. Novello, 7 N.Y.3d 538, 546 [2006]). “Rates are ‘reasonabl_eA and adeqﬁate’ so long as they
reimburse the necessary costs ‘(i.e., the ‘costs which must be incurred’) of ‘efficiently and
economically operated facilities’™ (Matter of Nuzareth Hmhe of Franciscan Sisters v. Novello, 7
N.Y.3d ai 546).
Although plaintiffs-petitionérs claim, in their affidavits proffered in suppoft of the
| prelirﬁinary injunction motion, that in the absence of residual equity reimbursement, they would
have no way. to I;ay for crucial and necessary upgrades to their facilities, their financial stability
would be negatively impacted, and in one cése, the facility would have to close its doors, they have
- not shown, by any competent evidence, that their rates would bé inadequate to cover their
necessary, as opposed to actual, costs ifresiduai equity reimbursement is eliminated in accordance

with Public Health Law § 2808(20)(d), as amended. Further, there is nothing in lﬁe record to
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support a finding that the elimination 6f residual eqhity reimbursement will render Medicaid rates
unreaéonable or inadequate to cover costs for “efﬁci‘ently and economically opefated facilities.’.’
Moreover,. as residual équity. reimbursement . has  always been addressed to the Health
Commissioner’s discretion, pursuant to 10 N.Y.C.R.R. § 86-2.21(e)(7), it is not a vioiatioﬁ of
Public Health Law § 2807(3) for defenciants—respondents to comply with the Legisléture’s mandate
even if, as plaintiffs-petitioners maintain, the DOH has historically provided plaihtiffs-petitioners
with such reimbursement. ' , .

For those reasons'and because plaintiffs-petitioners’ have not raised a genuine issue of
material fact to overcome summary disposition, the part of the.defendants-respondents’ motion for
summary judgment dismissing the third cause of action in the second amended petition and
complaint is granted, and that cause of action is dismissed. The Court also grants that part of

. defendanis-respdﬁdents’ motion for suménary judgment dismissiﬁg'plaintilTs-petitioners’ fifth
cause of action, _;‘Given [the] fundamental difference in the underlying economic purposes and
incentives of pfoprietary and voluntafy facilities, they are not similarly situated as they must be to
sustain plaintiffs[-petitioners]’ equal protection claim” (Bay Park Cir. for Nursing & Rehab., LLC
. Shah, 111 AD.3d 1227, 1229 [3d Dep’t 2013]) in this case, notwithstanding plaintiffs-
petitioners’ assertions to the contrary. And because plaintiff_s-pétitioners’ equal protection claim
fails, they are not entitled to an award of reasonable attorneys’ feés, pursuant to 42 U.S.C. § 1988.

Turning to the remainder of defendantsfrespohdents’ summary judgmgnt motion, Public
Health Law § 2807(7) requifcs tﬁc Health Commissioner to “notify each residenti.al health care
faéility and health-related service of its approvéd rates of payment which shall be used in
reimbursing for services provided tb persons eligible for payments made by state governmentél

agencies at least sixty days prior to the beginning of an established rate period for which the ratc
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is to bécome effective.” “This provision, on its face, prohibits retroactive rate making” (Matter
of. Jew:sh Home Infirmary of Rochester, New( York Inc. v. Comm'r of New York State Dep’t of
| Health, 84 N.Y.2d 252 260 [1994], see Maller onardan Health Corp. v. Axelrod, 67 N.Y.2d 935,
936 [1986]). |
| Despite PHL. § 2807(7)’s plain language, defendants-respondents argue that DOH’s
imblementation of the residual equity elimination clause did not violate the 60-day advance notice
requirements. Specifically, they submit that “Public Health Law § 2808(11)_ sets forth.a more
" comprehensive list of situations when the advam,e[ ]nouce reqmrements of PHL § 2807(7) do not |
apply,” and “provides that ‘the prov1s10ns of [PHL § 2807(7)] relating to advance notlﬁcatlon of
rates shall not apply to prospective or retroactive adjustments to rates . . . as otherwise authorized
by law” (emphasis added). According defendants-respondents, “the presence and clarity of PHL
§‘2808(1 1) illustrates that the advance notice requirements do not apply to a rate change authorized
by act of the Legislature.” As such, they maintain that “the .axnendment of PHL § 2808(20)(d)
with residual equity elimination, constitutes a law, and is,} thus- [Jexempted from PHL’s advance
- ﬁotice requireméhts.”

Defendants-respondents furthér assert that “the Legislature aétually intended to authorize
the eli;nination of residual equity reimbursement through retroactiv_e adjustments to nursing home
rates, effective Al;ril 1,2020.” Defendants-respondents point out that “PHL § 2808(20)(d), passed
on April 4, 2020, had an implementation date of April 1, 2020, and contains the phrase
‘notwithstanding’ any inconsistent provision of law.” They maintain that “[i]n adopting a lhw that -
applied to rate periods éommencing three days befo}e its cnactment, the Legislature neccésarily
contemplated retroactive rate making,” and further that “[t]he inclusion of the .‘not‘withstanding

provision directly invalidates [plaintiffs-p]etitioners’ argument for 60-day advance notice under
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PHL § 2807(7), as the notice provision is inconsistent with PHL} § 2808(20)(d);s retroactive

mandate, and, thus, is éléarly inapplicable.” Relying on St. Joseph's Hosp. Health Ctr. v. Dep't of
Health of State af New York (247 A.D.2d 136 [4th Dep’t 1998), v. denied, 93 N.Y.2d 803 [1999]),
Tioga Nursing Home v. Axelrod (90 A. D.2d 570 [3d Dep’t 1982], aff’d, 60 N.Y, 2d 717 [1983]),

Matter of Kaye v. Whalen (44 N.Y.2d 754 [1978)]), and Matter of Dry Har bor Nursing Home v.

- Zucker (175 AD.3d 770 [3d Dep’t 2019), appeal dismissed, Iv. denied, 35 N.Y. 3d 984

_ 8).

[2020]),dcfendants-kspondents also contend that. “retroactive rate adjustments made pursuant to
statute . . . [are] permissible.”

Moreover, defendants-respondents aver that the implementation of the residual equity‘
elimination clause “necessarily required retroactive ratemaking,” and therefore, “was incoinpatible

with the ability to provide any advance notice.” In that regard, they explain that under the existing

: .statu(ory and regulatory schéme, nursing homes received advance notice of their January 1, 2020

Medicaid rates in November 2019, approximately six months before the REEC was enacted, that
the statute “could not be implemented immediately because of administrative actions [that] needed

to be taken by the DAOH,” inclﬁding submitting the SPA to CMS for approval, recalculating rates,

905032-20

RECEIVED NYSCEF: 08/02/2021

and upioading the new rates into the EMED-NY payment system.” According to defendants- .

respondents, “[nJo matter how quickly DOH performed these tasks, the rate revisions necessarily

had to occur after April 1, 2020, the date as of which the statute mandated the elimination of

residual equity reimbursement.” As such, _defendzints—rcspondents claim that “to comply with the

mandated elimination of residual equity reimbursement as of April 1, 2020, DOH had to

retroactively revise rates back to April 1, 2020,” as “[t]here is simply no other way the rate could

o

74The EMED-NY system is a web[-]based application used to submit Medicaid transactions” (Foster 9/2/2020 Aff,,
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‘be implemented other than retroactively” and that “[tJhis was the expectation of the Legislature,
which should be assumed to know that the process in updating Medicaid rétes by DOH does not
occur in real time and that the nursiﬁg home rates they sought to change as of April 1, 2020 were
issued in November 2019.” |

As relevant here, “[t]hg Legislature adopted Public Health Law § 2808(11) in 1992 to
remedy a perceived flaw in Public Health Law § 2807(7) (a)® (Mattef of Jewish Home & Infirmary
of ‘Rochesler, New York, Inc, v. Comm'r of New York State Dep’t of Health, 84 N.Y.2d at 262).°
“At the time of the enactment],] the sponsors of the remedial legislation asserted that ‘the current
statuté restrictg the ;:apacity qf DOH to recognize legitimate rate adjustments to an already
published rate’” (id., quoting Mem. in Support, Senator Tully and Ass‘emblymari Gottfried, Bill
Jacket, L. 1992, ch. 25 [internal brackets omitted]). Notably, the ]anguage of qulic Health Law
§ 2808(11) “was the product of discussions between DOH officials and representétives of the
residential health care industry,” and “[t]h’e statute’s téfms represent the only exceptions to section
2807(7)(a) that both industry and Healtﬁ Department officials [could] agree upon, and the
situations identifiqd in the bill [were] theones in which . . . both industry and Health Department
officials agree[d] retroactive rate setting is acceptable” (id. at 262-263 [underline in original]
[internal quotation marks, brackets, ellipées, and further citations omitted]; see Bill Jacket, L. 1992,

ch. 25).

8 Public Health Law § 2807(7)(a) was renumbered to remove subparagraph (a) in 2015 (see L. 2015 ch, 57,pt.B, § -
24).

9 The (law arosc as a result of the Third Department’s decision in Matrer of Wellsville Manor Nursmg Home v, Axelrod
(142 A.D2d 311 [1988]) wherein the Court “applied section 2807(7)(a) to prohibit retroactive revision of a new
facility’s rates based on its actual experience and reported costs” (Matter of Jewish Home & Infirmary of Rochester,
New York, Inc. v. Comm'r of New York State Dep’t of Health, 84 N.Y .2d at 262).
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. Unlike “a case of mere legislative silence or inaction,” this “is a case where the Legislature
has addressed a subject and has, in fact, created a list of expeptions to the general rule” (Marter of
Jewish Home & Inﬁrmdry of Rochester, New York, Inc. v. Comm'r of New York State Dep’t of

| Health, 84 N.Y.2d at 262). Therefore, the maxim expressio unius est exclusio alterius would apply
(see id)). “The maxim expressio unius est excltl.s'ivq alterx‘u.;' is applied in the construction of . . .
statutes, so that where a law expressly describes a partictllar act, thing or person to which it shall
appty, an irrefutable inference must be &am that what is omitted or not included was intended to
be omitted or excluded” (Statutes § 240).
By their atgument, defendants-respondents are asking this Court to read into the language
of Public Health Law § 2808(11) “as othcrwisc authorized by law” a proviso that excepts
- retroactive rate changes from PHL § 2807(7) s advance notice reqmrements s1mply because they -
are authonzed by an act of the Leglslature “To construe the statute as incorporating such a .
proviso would be to overstep the bounds of statutory construction and enter the forbidden realm
.of judicial legislating” (Matter of Jetvish Home & Infirmary of Rochester, New York, Iné., V.
Comm'r of New York State Dep’t of Health, 84 N.Y.2d at 264), which the Court declines do. The
Legislaturc has spoken on the issue of exceptions to retroactivity. Therefore, if, in enacting the
amendment to'PHL § _2-808(20)(d) to climinate residual equity reimbursement, the Legislature
mtended it to be retroactwely applxcd as defendants-respondents argue, it would have amended
PHL § 2808(1 1) to specifically exempt the REEC from the notice requirements of PHL § 2807(7)
(see id). Because it did not do so, the Court does not read such exception into the statute’s “as -
otherwise authorized by law” language.
| Furthermore, the Courl rejects defendants-respondents claim that “the Legislature actually

intended to authorize the elimination of residual equity reimbursement through retroactive
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adjustments to nursing home rétes, effective April 1, 2020,” and contention tﬁat “in order to
comply with the mandated elimination of residual equity reimbursement as of April.l, 2020, DOH
had to retroactively revise rates back to April .1 , 2020” because “[t]here is simply no other way the
rate could be implemented 'otilcr than retroactively.” Public Health Law § 2808(d), as amended,
provides for the elimix_lation of residual equity reimbursement “for rate periods on and afier April
first, two thousand twenty.” Assuming the residual equity elimination cléuse is interpreted as
establishing an April 1, 2020 rate period, nothing in the plain language 6f the statute exempts
defendants-fespondents from proViding the notice requircd by PHL § 2807(7), and the- Court is not
- persuaded that the inclusion of the “‘notwithstanding” language invélfdates the plaintiffs-

petitioners’ argument that 60-days’ advance notice under PHL § 2807(7) was required in these
circumstances. Indeed and as previously discussed, if the Legislature intended .ljet_roactive
application of PHL §2808(20)(d), it would have expressly provided for an exception to PHL §
2807(7)’s notice 'requirements. | |

Moreover, defendants-respondents’ reliance on St. Joseph's Hbsp. Hedlth Cwr.v. Dep’t of
Health of State of New York, Tioga Nursing Home v. Axelrod, Matter of Kaye v. Whalen (44
N.Y.2d 754 [l978j), and Matter of Dry Harbor Nursing Home v. Zucker is misplaced. .Contrary

- to their assertion, those cases do not stand for the blanket proposition that “retroactive rate

adjustments made pursuant to statute . . . [are] permissible.” As correctly noted by the pléintiffs-
petitioners, St. J(;seph 's Hosp. Health Ctr. v. Dep 't of Health of State of New York, Tioga Nursing
Home v. Axelrod, and Matter of Kaye v. Whalen stand for the proposition that adjustments to an
established rate that are contemplated by thé statutory reimbursement scheme do not constitute
impérmissible retroactive rate-making. Hefe, the record does not support a finding that the

elimination of residual equity reimbursement from the capital component of plaintiffs-petitioners’
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Medicaid rate was foreseen in the reimbursement scheme. Further, aﬁd contrary to the finding in
Matter of Dry Harbor Nursing Home v. Zucker, the Court is unable tp‘conclude that the retroactive
application of the residual equity elimination clause was “clearly intended” in these circumstancgs :
(175 A.D.3d at 775).

For these reasons, the Court denies that part of the defendants-respondents’ motion seeking

- summary judgmeﬁt, dismissing the fourth caﬁse of action in the secv:ond' amended petition and

complaint, and grants the fourth cause of action only to the extent of declaring that.any change to
plaintiffs-petitioners’ Me_dicaid reixﬁbursement rates to remove residual equity reimbursement, in
accordance; with Public Health Law § 2868(d), back to A/pril 1, 2020 is improperly retroactive and
violative o'f.PHL § 2807(7), and grants the first cause of action only to the extent of baring
defendants-respondents from taking any action to implement the residual equity elimination ciause
retroactively back to April i, 2020, | |

Based on the foregding, plaintiffs-petitioners’ remaining caﬁse of actioﬁ — for a mandatory
injunction requiring Director Mujica to delay implementation of the REEC — has been render'ed'
mdot and/or academic, and is denied on that ground.

Accordingly, it is hereby

ORDERED, that defendants-respondents’ motion for leave to reargue or, altematively, for
‘an order modifyi_hg the preliminary injunction is denied for the reasons discussed herein; and it is
further

ORDERED ANI) ADJUDGED, that those parts of Hefendants—respondenfs’ motion for
summary judgment, dismissing the third and fifth causes of action in the secénd amended petition

and cofnplaint is granted for the reasons stated herein; and it is further
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ORDERED AND ADJUDGED. that the part of defendants-respondents” motion for
smum'm'_v. judgiment. dismissing the fourth cause ol'“uction‘ in the sccond amended petition .&
complaint is denied for the reasons stated herein: and it is further

ORDERED, AI).IUI)GED. AND DECLARED, thm the fourth cause of action in the
second amended petition and complaint is granted only to the c..xlcm of dcclariﬁg that any change
to plaintiffs-petitioners” Medicaid reimbursement rates to fémovc residual equity rcimburscmem;
in accordance with Public Health Law § 2808(d), back io April 1, 2020 is irﬁproperly retroactive
and violative of PHL § 2807(7), and that the ﬁrst cause of‘ action is granted only to the extent of
barring defendants-respondents from taking. any action to implement the residual equity
elimination clause retroactively back to April 1, 2020; and it further

ORDERED AND ADJUDGED, that the second cause of action in the second amended
petition and complaint is denied as moot and/or academic.

- This memorandum constitutes the Decision and Order/Judgment of the Court. The original
Decision and Order/Judgment is being uploaded to the NYSCEF system. for filing and entry by the
Albany County Clerk. The signing of thfs Decision and Order/Judgment and uploading to the
NYSCEF system shall not constitute ﬁling, entry, service, or notice ot; entry under CPLR 2220
and § 202.5-b(h)(2) of the Uniform Ru.les for the New York State Trial Courts. Counsel is not
relieved from the applicable provisions of those Rules with‘résp_ect to filing, entry, service, and
notice of entry of the. original Decision and Order/Judgment.

SO ORDERED.

 ENTER | | |
owsgeram il Oty
' HON. KIMBERLY A. O’CONNOR
Acting Supreme Court Justice.
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Papers Considered:

1. Order to Show Cause (O'Connor, J), dated August 14, 2020; Summons, dated August
3, 2020; Notice of Petition, dated August 3, 2020; Affirmation of F. Paul Greene, Esq.
- in Support of Motion for Preliminary Injunction, dated August 20, 2020, with Exhibits
~ A-J anncxed; Affidavit of Kathleen Angelone, Health Care Consultant, in Support of
- Motion for Preliminary Injunction, sworn to August 19, 2020; Affidavit of Robert W.
Hurlbut in Support of Motion for Preliminary Injunction, sworn to August 19, 2020;
Affidavit of Patrick Russell in Support of Motion for Preliminary Injunction, sworn to
. August 19, 2020; Affidavit of Ralph Zimmerman in Support of Motion for Preliminary
Injunction, sworn to August 19, 2020; Affidavit of Benjamin Goodman in Support of
Motion for Preliminary Injunction, sworn to August 20, 2020; Affidavit of Stephen B.
Hanse in Support of Motion for Preliminary Injunction, sworn to August 20, 2020,
with Exhibit A annexed; Memorandum of Law in Support of Motion for Preliminary
Injunction and to Amend the Verified Petition & Complaint, dated August 20, 2020; -

2. Affidavit of Ann Foster, sworn to September 2, 2020, with Exhibits ‘A-C annexed;

- Memorandum of Law in Opposition to the Motion for Preliminary Injunction, dated
September 2, 2020;

3. Reply Affirmation of F. Paul Greene, Esq. in Support of Motion for Preliminary
Injunction, dated September 4, 2020, with Exhibits A & B annexed; Reply
Memorandum of Law in Support of Motion for Preliminary Injunction and to Amend

. the Verified Petition & Complaint, dated September 4, 2020;

4, Correspondence from C. Harris Dague, Esq., dated September 15, 2020, with Exhibit
A annexed;

5. Correspondence from F. Paul Greene, Esq., dated Septcmber 16, 2020;

6. Correspondence from F. Paul Greene, Esq., dated October 13, 2020;

7. Correspondence from F. Paul Greene, Esq., dated October 15, 2020, with Exhibits A
& B annexed;

8. Amended Venﬁed Petmon & Complamt dated October 16, 2020, with Exhibit A
annexed;

9. Correspondence from C. Harris Dague, Esq., dated October 20, 2020;

10, Verified Answer, dated October 23, 2020 ‘

11. Notice of Motion for Summary Judgment on the Declaratory Judgment Claims, dated
October 23, 2020; Affidavit of Cynthla Tries, sworn to October 23, 2020, with Exhibit
A annexed; Memorandum of Law in Opposition to the Amended Petition and in
Support of Responderits Motion for bummary Judgment on the Declaratory Judgment
Claims, dated October 23, 2020;

12. Correspondence from C. Harris Dague, Esq., dated October 29, 2020;

13, Correspondence from F. Paul Greene, Esq., dated November 12, 2020;

14. Notice of Motion, dated November 13, 2020; Affirmation of C. Harris Dague, Esq.,
dated November 13, 2020, with Exhibits 1-7 annexed; Respondents’ Memorandum of
Law in Support of their Motion to Reargue Pursuant to CPLR 2221 (d);

15, Second Amended Verified Petition & Complaint, dated Novernbcr 17, 2020, with -
Exhibit A annexed;
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16. Verified Answer to Second Amended Petition, dated November 24, 2020;

17. Notice of Motion for Summary Judgment on the Declaratory Judgment Claims, dated
November 23, 2020; Amended Affidavit of Cynthia Tries, sworn to November 24,
2020, with Exhibit A annexed; Respondents’ Memorandum of Law in Opposition to
the Second Amended Petition and in Support of their Motion for Summary Judgment
on the Declaratory Judgment Claims, dated November 24, 2020;

18. Affirmation of F. Paul Greene in Opposition to Motion for Leave to Reargue, dated
December 4, 2020, with Exhibits A & B annexed; Affidavit of Kathleen Angelone,
Health Care Consultant, in Opposition to Motions for Leave to Reargue and Summary
Judgment, dated December 2, 2020, with Exhibit A annexed; Memorandum of Law in
Opposition to Defendants-Respondents’ Motion for Leave 1o Reargue, dated
December 4, 2020; Memorandum of Law in Opposition to Defendants-Respondents®
Motion for Leave to Reargue, dated December 4, 2020;

-19. Afﬁdawt of Kathleen Angelone, Health Care Consultant, in Opposmon to Motions for
Leave to Reargue and Summary Judgment, dated December 2, 2020, with Exhibit A
annexed, Memorandum of Law in Opposmon to Defendants-Respondents’ Motion for
Partial Summary Judgment and in Further Support of Second Amended Verlﬂed
Petition, dated December 4, 2020; .

20. Correspondence from C. Harris Dague, Esq., dated December 7, 2020;

21. Correspondence from F. Paul Greene, Esq., dated December 9, 2020;

22. Correspondence from C, Harris Dague, Esq., dated December 9, 2020;

23. Correspondence from F. Paul Greene, Esq., dated December 14, 2020;

24. First Supplemental Affidavit of Cynthia Treis, sworn to December 17, 2020, with
Exhibits A & B annexed; Defendants-Respondents’ Reply Memorandum of Law in
Further Support of thelr Monon to Reargue Pursuant to CPLR 2221(d), dated

- December 14, 2020;

25. First Supplemental Affidavit of Cynthia Treis, sworn to December 17 2020 with
Exhibits A & B annexed; Defendants-Respondents’ Joint Reply Memorandum of Law
in Further Support of their Partial Motion for Summary Judgment and in Sur-Reply in
Further Opposition to the Amended Petition, dated December 14, 2020;

26. Corresponidence from F. Paul Greene, Esq., dated December 22, 2020; and

27. Surreply Memorandum of Law in Opposition to Defcndants-Respondents Motion for
Partial Summary Judgment
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SUPREME COURT OF THE STATE OF NEW YORK .
APPELLATE DIVISION THIRD DEPARTMENT

" AARON MANOR REHABILITATION AND NURSING

CENTER, LLLC.ET AL.. ° NOTICE OF ENTRY
Plaintiffs-Petitioners-Respondents-Cross-Appellants, APPELLATE DIVISION

' V. _ DockeT No, 533802
HOWARD ZUCKER, M.D., J.D. AS COMMISSIONER OF ' ALBANY COUNTY .
HEALTH OF THE STATE OF NEW YORK OR His INDEX NO. 905032-20
SUCCESSOR IN OFFICE, AND ROBERT MUJICA JR., AS
DIRECTOR OF THE BUDGET, ‘

Defendants-Respondents-Appellants-Respondents.

PLEASE TAKE NOTICE that the attached document is a true .copy of the
Memorandum aﬁd Order, signed by Robert D. Mayberg'ex;, Esq., Clerk of the Appellate D'ivisi(;n E
of the Supreme Court in the Third Judicial .Department, dated and duly entered in the Ofﬁpe of |
the Clerk of the Supreme Court; Appellate Division, Third Judicial Department on May 12, | '

A

2022,

Dated: Rochester, New York

ER SECREST & EMERY LLP
June 24, 2022 C

By:

- Attorn@ys for PIamtw&-Pem:oners-
" Respotients-Cross-Appellants
1600 Bausch & Lomb Place
Rochester, New York 14604-2711
Telephone: (585) 232-6500
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TO:

Hon. Letitia James

: Attorney General of the State of New York

Michael G. McCartin, Assistant Attorney General, Special Counsel
Attorneys for Defendants-Réspondents-Appellants-Respondents

* The Capitol

Albany, New York 12224-0341
Telephone: (518) 776-2620

- Hon., Letitia James

Attorney General of the State of New York

Kate H. Nepveu, Assistant Solicitor General

Attorneys for Defendants-Respondents-AppeIlants-Respondents
The Capitol :

Albany, New York 12224- 0341

Telephone: (518) 776-2016
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‘ Supreme Court, Appe[[ate Division
Third Judicial Department
Decided and Entered:' May 12, 2022 ' 633802

In the Matter of AARON MANOR ’
REHABILITATION AND
NURSING CENTER, LIC,
et al.,
Respondents-
- Appellants,
v ' MEMORANDUM AND ORDER

HOWARD A. ZUCKER, as
‘Commissioner of Health
et al.
Appellants-
‘Respondents.

Calendar Date: March 22, 2022

Before: Lynch, J.P., Clark ‘Reynolds Fitzgerald, Colangelo and
McShan, JJ.

Letitia James, Attorney General, Albany (Eate H. Nepveu of
counsel), for appellants respondents.

Harter Secrest & Emery LLP, Rochester (F. Paul Greene of
counsel), for respondents appellants

Reynolds Fitzgerald, J.

Cross appeals from a judgment of the Supreme Court
(0 Connor, J.), entered June 1, 2021 in Albany County, which, in
a combined proceeding pursuant to CPLR article 78 and action for
declaratory judgment, among other things, partially granted
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respondents’' motion for summary judgment d1smlss1ng the
petition/complaint.

Medicaid is a joint federal and state program established
to pay for health care — including care of older individuals in
and by residential health care facilities — for those who cannot
afford it. The Department of Health (hereinafter DOH) is the
state agency responsible for administering the Medicaid program.
DOH reimburses residential health care facilities through per
diem rates. Medicaid reimbursement rates for these facilities
are comprised of two components — operating expenses' and capital
expenses. The capital expense component reimburses residential
health care facilities for interest on capital indebtedness and
the cost of real property and equipment. For-profit residential
health care facilities receive reimbursement for capital

expenses based on a payment factor sufficient to reimburse them
" through mortgage principal and a return on, or return of, equity
for the duration of a facility's "useful 11fe," which has been
set at 40 years (see 10 NYCRR 86-2.21 [a] [7]). After its
useful life has expired, for-profit residential health care
facilities receive a discretionary, permissive "residual equity"
reimbursement factor to pay for continued capital expenses.
Not-for-profit residential health care facilities receive
reimbursement for capital expenses through depreciation reported
on cost reports. On April 3, 2020, the Legislature enacted
Public Health Law § 2808 (20) (d), which eliminated the residual
equity reimbursement factor (hereinafter the equity elimination
clause). Thereafter, DOH filed a State Plan Amendment and, upon
approval by the Centers for Medicare and Medicaid Services, the
new rates were uploaded to the State payment system. On August -
7, 2020, DOH issued a "Dear Administrator Letter" (hereinafter
DAL) notlfylng petitioners, which consist of 116 for-profit
residential health care facilities, of the rate changes and the
elimination of residual equity reimbursements.

Following receipt of the DAL, petitioners commenced this
hybrid CPLR article 78 proceeding and action for declaratory
judgment against respondents Howard A. Zucker, as Commissioner .

" This component consists of direct, indirect and
noncomparable costs (see 10 NYCRR 86-2.10 [a] [71).
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of Health (hereinafter the Commissioner), and Robert Mujica Jr.,
as Director of Budget, challenging the implementation of the
equity elimination clause. Simultaneously, petitioners moved
for a preliminary injunction to prevent respondents from
enforcing the equity elimination clause. Supreme Court granted
the preliminary injunction pending final determination of the
hybrid proceeding/action. Petitioners thereafter filed an
amended complaint which, among other things, sought an order
barring enforcement of the equity elimination clause, a
‘declaration that the equity elimination clause violates Public
Health Law § 2807 (3) and (7) and that the equity elimination -
clause violates petitioners' equal protection rights. Following
joinder of issue, respondents moved for summary judgment
dismissing the declaratory judgment claims® and to reargue.or
modify the preliminary injunction.

In a June 2021 order, Supreme Court, as relevant here,
partially granted respondents' motion for summary judgment. 1In
that regard, the court dismissed the third cause of action
alleging a violation of Public Health Law § 2807 (3), finding.
that petitioners failed to provide competent evidence
demonstrating that their reimbursement rates would be inadequate
to cover their necessary, as opposed to actual, costs once the
equity elimination clause was enforced. Supreme Court also
dismissed the fifth cause of action alleging a violation of
petitioners' equal protection rights, finding that for-profit
and not-for-profit facilities were not similarly situated.
Supreme Court, however, declined to grant summary judgment to
respondents on the first and fourth causes of action. Instead,
the court partially granted judgment to petitiomers on the first
- cause of action alleging a violation of Public Health Law § 2807
(7), finding that any change to petitioners' Medicaid
reimbursement rates based on the equity elimination clause could
not be applied retroactively to April 1, 2020. In a similar
way, the court also granted the fourth cause of action in favor -
of petitioners "to the extent of declaring that any change to
[petitioners'] Medicaid reimbursement rates to remove residual
equity reimbursement . . . back to April 1, 2020 is improperly .

? Supreme Court also heard petitioners' equal protection

claims as part of the summary judgment motion.
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retroactive and violative of [Public Health Law § 2807 (7)1."

. Respondents appeal from the portion of the order partially
granting the first and fourth causes of action in favor of
petitioners, and petitioners cross-appeal from the portion of
the order that dlsmlssed the third and fifth causes of action in
favor of respondents.?

JInitially, petitioners contend that respondents' appeal
should be dismissed as moot. "As a -general principle, courts
are precluded from considering questions which, although once
live, have become moot by passage of time or change in
circumstances" (Matter of Dixon v County of Albany, 192 AD3d
1428, 1429 [2021] [internal quotation marks and citations '
omitted]; see Matter of Correction Officers Benevolent Assn.,
Inc. v Poole, 188 AD3d 1525, 1527 [2020]).  Petitioners assert
that the appeal is moot because respondents are now taking the
position that the equity elimination clause is effective October
8, 2020, instead of April 1, 2020. Petitioners further assert
that this issue is being independently challenged in another
action presently pending in Supreme Court. Respondents
acknowledge that they are currently seeking to enforce the
equity elimination clause as of October 2020 rather than April
2020 — in compliance with Supreme Court's June 2021 order;
however, the central issue raised in their appeal is the
retroactlve implementation of the equity elimination clause.
Under these circumstances, we cannot say that respondents'
appeal is moot (see Matter.of Curry v New York State Educ. :
Dept., 163 AD3d 1327, 1329 [2018]; Matter of City of Glens Falls
v_Town of Queensbury, 90 AD3d 1119, 1120-1121 [2011]).

' Turning to the merits, respondents contend that Supreme
Court erred in granting the first and fourth causes of action in

® Petitioners' second cause of action sought injunctive

relief to delay application of the equity elimination clause
until 90 days after the coronavirus emergency declaration was
lifted in New York. The emergency declaration was lifted on or
about June 24, 2021, and petitioners do not advance this claim
in their brief; therefore it is deemed to have been abandoned
(see Dunn v Northgate Ford, Inc., 16 AD3d 875, 878 [2005]; Murry
v_Witherel, 287 AD2d 926, 926 [2001]).
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favor of petitioners and that the causes of action should be
dismissed because Public Health Law § 2808 (20) (d) required the
retroactive application of the equity elimination clause as of
April 1, 2020. Traditional summary judgment analysis does not
apply where an administrative agency's actions have been found
to be unlawful; "[glenerally the determination of such an action
or proceeding (whether pleadéd as a plenary action, a CPLR -
article 78 proceeding or a combined action/proceeding) is based
not on the resolution of factual issues, but on the purely legal
consideration of whether the challenged determination[] [was]
reached in accordance with applicable statutory and regulatory

" provisions and [has] a rational basis" (Matter of Save Qur
Forest Action Coalition v City of Kingston, 246 AD2d 217, 220-

. 221 [1998]). '"Generally, challenges to the computation of
Medicaid reimbursement rates are governed by Public Health Law
§§ 2807 and 2808 and 10 NYCRR subpart 86-2" (Matter of
Schenectady Nursing & Rehabilitation Ctr.. LLC v Shah, 124 AD3d
1023, 1024 [2015]). Public Health Law § 2807 (7) requires the
Commissioner to notify each residential health care facility "of
its approved rates of payment which shall be used in reimbursing
for services provided . . . at least [60] days prior to the '
beginning of an established rate period for which the rate is to
become effective."

Respondents assert that the retroactive application of the
equity elimination clause is warranted by the following language
and actions: (1) the statute itself was retroactive as it
eliminated the residual equity reimbursement payment factor on
and after April 1, 2020, even though the amendment was not
enacted until April 3, 2020; (2) the phrase "[n]otwithstanding
any contrary provision of law, rule or regulation" at the
beginning of the statute (Public Health Law § 2808 [20] [d])
excludes the advance notice requirement contained in Public
Health Law § 2807 (7); and (3) the Legislature itself directed
that the-law "shall be deemed to have been in full force and
effect on and after April [1, 2020]" (Public Health Law § 2808
[(20] ([d], as added by L 2020, ch 56, § 1, part NN, § 3, as
amended). We disagree. "It is a fundamental canon of statutory
construction that retroactive operation is not favored by courts
and statutes will not be given such construction unless the
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‘language expressly or by necessary implication requires it" .
(Majewski v Broadalbin-Perth Cent. School Dist., 91 NY2d 5§77,
584 [1998] [citations omitted]; see Matter of St. Clair Nation v
City of New York, 14 NY3d 452, 456-457 [2010]; Matter of County
of St. Lawrence v Daines, 81 AD3d 212, 214- 215 [2011], 1lv denied
17 NY3d 703 [2011]).

None of the foregoing language proffered by respondents
"approaches any type of clear expression of legislative intent
concerning retroactive application" (Majewski v Broadalbin-Perth
Cent. School Dist., 91 NY2d at 589 [internal quotation marks
omitted]).  The circumstances set forth in Public Health Law §
2808 (20) (d) involve the normal ratemaking process. Here, the
Legislature elected to eliminate reimbursement of residual
equity expenses for rate periods on and after April 1, 2020.
There is no direct evidence or language that the Legislature
intended a retroactive application of the ratemaking process.

Moreover, the Court of Appeals has determined that
retroactive ratemaking is impermissible under Public Health Law

§ 2807 (7) (see Matter of Jewish Home & Infirmary of Rochester v

Commissioner of N.Y. State Dept. of Health, 84 NY2d 252, 257
[1994]). However, the Legislature has permitted retroactlve

ratemaking in 11m1ted circumstances as set forth in Public
Health Law § 2808 (11). Consequently, "the maxim expressio
unius est exclusio alterius is applicable" here (Matter of
Jewish Home & Infirmary of Rochester v Commissioner of N.Y.
State Dept. of Health, 84 NY2d at 262 [emphasis omitted]);
"where a statute creates provisos or exceptions as to certain
matters the inclusion of such provisos or exceptions is
generally considered to deny the existence of others not
mentioned" (McKinney's Cons Laws of NY, Book 1, Statutes § 240,
at 412-413). As the circumstances here do not fall within one
of the enumerated exceptions listed in Public Health Law § 2808
(11), and the retroactive application of the rate would run
counter to the "general purpose of the prospective rate system[,
which is] to permit providers of [services in residential health
care facilities] to conduct their operations in full reliance
upon the rates certified by the commissioner" (Anthony L. Jordan
Health Corp. v Axelrod, 67 NY2d 935, 936 [1986] [internal
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quotafion marks and citation omitted]), we find that retroactive
enforcement of the equity elimination clause is not permitted

(see Majewski v Broadalbin-Perth Cent. School Dist., 91 NY2d at
589; Matter of Jewish Home & Infirmary of Rochester v :

.Commissioner of N.Y. State Dept. of Health, 84 NY2d at 265;
Matter of County of St. Lawrence v:Daines, 81 AD3d at 215).

Accordingly, Supreme Court properly granted the first and fourth
causes of action in favor of petitioners to -the extent that the
Commissioner is barred from retroactively implementing the
equity elimination clause as of April 1, 2020.

Turning to petitioners' cross appeal from Supreme Court's
dismissal of their third and fifth causes of action, petitioners
rcontend that Supreme Court erred in granting summary judgment on
the fifth cause of action alleging a violation of their equal
protectlon rights; to wit, that. enforcement of the equity
elimination clause relatlve to for-profit facilities, while
leaving depreciation in place for not-for-profit facilities,
contravenes both the NY and US Constitutions. ' For-profit
facilities are governed by their own capital cost reimbursement
scheme, and are eligible to receive reimbursement for return on,
or return of, equity (see 10 NYCRR 86-2.21 [e] [4], [6], [8]1).

In contrast, not-for-profit facilities may not withdraw equity
for private purposes or receive return on, or return of, equity .
(see Not-For-Profit Corporation Law §§ 102 [al [5]; 515 [al).
Accordingly, not-for-profit facilities are eligible to receive
capital cost reimbursement based solely on straight line method
~depreciation (see 10 NYCRR 86-2.19 [al, [b], [ec]l). "Given this
fundamental difference in the underlying economic purposes and
incentives of [for-profit] and [not-for-profit].facilities, they
are not similarly situated as they must be to sustain
[petitioners'] equal protection claim" (Bay Park Ctr. for .
Nursing & Rehabilitation, LLC v Shah, 111 AD3d 1227, 1229 [2013]
[citations omitted]). As such, we find that Supreme Court C
properly dismissed petitioners' fifth cause of action.

With regard to Supreme Court's dismissal of petitioner's
third cause of action asserting that implementation of the
equity elimination clause conflicts with Public Health Law §
2807 (3), it is well settled that in order to prevail on a
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summary judgment motion, the movant is "required to tender
sufficient, competent, admissible evidence demonstratlng the
absence of any genuine issue of fact" (Myers v Home Energy
Performance by Halco, 188 AD3d 1327, 1328 [2020] [internal
quotation marks and citations omitted]; see Begeal v Jackson,
197 AD3d 1418, 1418 [2021]). "Once this showing has been made,
however, the burden shifts to the party opposing the motion for
summary judgment to produce evidentiary proof in admissible form
sufficient to establish the existence of material issues of fact
which require a trial of the action" (Timmany v Benko, 195 AD3d
1212, 1213 [2021] [internal quotation marks and citations
omitted]; see Whiteside v Stachecki, 180 AD3d 1291, 1292
[2020]). . Petitioners contend that Supreme Court erred since
respondents failed to satisfy their initial burden of
demonstrating the absence of a material issue of fact regardlng
whether the Medicaid rates would be adequate to meet
petitioners' costs to run their facilities.

In general, the rate-setting actions of the Commissioner,
being quasi-legislative in nature, may not be annulled except -
upon a compelling showing that the rates are. unreasonable (see
Matter of Nazareth Home of the Franciscan Sisters v Novello, 7
NY3d 538, 544 [2006]; Matter of St. Margaret's Ctr. v Novello,
23 AD3d 817, 819 [2005]).  "DOH is. entitled to a high degree of
judicial deference, especially when acting in the area of its
particular expertise, and thus petitioners bear the heavy burden
of showing that DOH's rate-setting methodology is unreasonable
and unsupported by any evidence" (Matter of Nazareth Home of the
Franciscan Sisters v Novello, 7 NY3d at 544 [internal quotation
marks, ellipsis, brackets and citation omitted]). "Public
Health Law § 2807 (3) . . . requires respondents, prior to
approving reimbursement rates, to determine 'that the proposed
- rate schedules for payments to hospitals for hospital and
health-related services are reasonable and adequate to meet the
costs which must be incurred by efficiently and economically
operated facilities'" (Matter of St. Margaret's Ctr. v Novello,
23 AD3d at 818-819). "[H]lowever, section 2807 (3) does not
require rates to cover every nursing home's actual costs[, and] -

.-[rlates are 'reasonable and adequate' so long as they
reimburse the necessary costs (i.e. 'the costs which must be
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incurred') of 'efficiehtly and economically operated
facilities'" (Matter of Nazareth Home of the Franciscan Sisters
v_Novello, 7 NY3d at 546, quoting Public Health Law § 2807 [3]).

In support of their motion for summary Judgment
respondents submitted an affidavit of the deputy director of
DOH's division of health care financing averring that the
actions taken were required, necessary, non- dlscretlonary and
were the direct result of the Legislature's action in
eliminating the residual equity payment factor. The deputy
director further stated that although the legislative history
did not set forth the reasonlng for the equity elimination
clause, it can be inferred that the proposal — as recommended by
the Medicaid Redesign team — was a way to achieve fiscal savings
within the Medicaid program. This satisfied respondents'’
initial burden of proving that the reimbursement rates were
reasonable and adequate to reimburse the necessary costs of
facilities as required by Public Health Law § 2807 (3), .
especially under these circumstances where DOH is simply actlng
consistent with the Leglslature s intent "to control the
spiraling cost of Medicaid services that were consuming taxpayer
dollars at an alarming rate" (Signature Health Ctr., LLC v State
of New York,.92 AD3d 11, 16 {2011], lv denied 19 NY3d 811
[2012]; see Matter of Nazareth Home of the Franciscan Sisters v
Novello, 7 NY3d at 546). In opposing respondents' summary
judgment motion, petitioners assert that respondents failed to
provide rate sheets, studies or analysis supporting its
ratemaking actions. "Although documented studies often provide
-support for an agency's [rate] making, such studies are not the
sine qua non of a rational determination" (Matter of Consolation
Nursing Home v Commissioner of N.Y. State Dept. of Health, 85
NY2d 326, 332 [1995] [emphasis omitted]). The Commissioner is
not confined to factual data alone but may also apply broader
judgmental consideration based upon the expertise and experience
of the agency (id.). Petitioners' conclusory affidavits failed
to create a material issue of fact.  Accordingly, Supreme Court
‘did not err in granting summary judgment to respondents
dismissing petitioner's third cause of action (see Franbilt,

Inc. v New York State Thruway Auth., 290 AD2d 705, 707 [2002];
Huff v C.K. Sanitary Sys., 260 AD2d 892, 896 [1999]).
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Lynch, J.P., Clark, Colangelo and‘McShan, JJ., concur.

ORDERED that the judgment is affirmed, without costs.

ENTER:

‘ RebtdPagbgin

Robert D. Mayberger
Clerk of the Court
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