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SUPREME COQURT OF THE STATE OF NEW YORK Index No.: 650142/14
APPELLATE DIVISION, FIRST DEPARTMENT

JIN MING CHEN, NOTICE OF MOTION FOR
' LEAVE TO APPEAL TO THE
Plaintiff-Appellant COURT OF APPEALS

—agéinst—

INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA

Defendant-Respondent

PLEASE TAKE NOTICE, that upon the annexed affirmation of
Kenneth J. Gorman, Esg., the notice of appeal and judgment appealed
from the undersigned will move this Court at a Motion Part to be
held at the Courthouse located at 20 Eagle Street, Albany, New York,
on the 15t day of April, 2019 at 10:00 o'clock in the forencon of
that day or as soon thereafter as counsel can be heard, for an order
providing the following relief:

[a]l] pursuant to CPLR §5601 et. seq. granting plaintiff leave

to appeal to this Court from the Appellate Division's
decision and order dated October 30, 2018, which affirmed

the judgment of the Supreme Court, and;

ib] Any other, further or different relief that this Court
may deem just, proper and equitable.

PLEASE TAKE FURTHER NOTICE that any answering affidavits are
required to be served not later than seven (7) days prior to the

return date of this motion pursuant to CPLR.



Dated: New York, New York
April 1, 2019

Yours, etc.,
Wade T. Morris, Esqg.

o o).

Kenneth J. Gormarn’ Esq.
225 Broadway, Suite 307
New York, NY 10007
(212) 267-0033

To: Clerk of the Court

Elizabeth F. Ahlstrand

Seiger Gfeller Laurie LLP
Counsel for the Defendant

977 Farmington Ave., Suite 200
West Hartford, CT 06107
860-760~8400



SUPREME COURT OF THE STATE OF NEW YORK Index No.: 650142/14
APPELLATE DIVISION, FIRST DEPARTMENT

JIN MING CHEN, Affirmation
in Support
Plaintiff-Appellant

-against-

INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA

Defendant-Respondent

Kenneth J. Gorman, an attorney duly licensed to practice
law in the State of New York, hereby affirms under the penalties
of perjury the truth of the following statements pursuant to I
2106:

I am appellate counsel to Wade T. Morris, Esg., the attorney
for the plaintiff-appellant Jin Ming Chen (hereinafter the
“plaintiff”). I am fully familiar with the facts and circumstances
of this case based upon a review of the file maintained by my
office and in the prosecution of this action and appeal. I submit
this affirmation in support df the plaintiff’s motion for leave to
appeal to the Court of Appeals from the decision and order of the
Appellate Division, First Department dated October 30, 2018

INTRCDUCTION

The First Department’s decision is unique insofar as it

presents numerous leave worthy l1ssues. It is uncontested that the



defendant-respondent, Insurance Company of the State of
Pennsylvania’s (“ICSOP”) disclaimer of coverage was invalid. The
plaintiff commenced this this declaratory action against ICSOP to
satisfy the underlying Jjudgment of $2,330,000, with pre-judgment
interest accruing from December 8, 2011 together with post-
judgment interest., It is uncontested that when the plaintiff moved
for summary Jjudgment, he sought pre-judgment and post-judgment
interest.

It is further undisputed that ICSCP failed to oppese that
branch of plaintiff’s motion that sought pre-judgment and post-
judgment interest. ICSOP merely argued that to the extent it was
liable “it is liable only for the amount of the judgment”, which
at that time was $2,726,993.70 ($2,330,000 + $326,993.70 in pre-
Jjudgment interest) (389)! “less the $1,000,000 limit of thé
[underiying] Arch Policy” (333).

On May 2, 2016, the trial courf held oral érgument on
plaintiff’s motion for summary Jjudgment. At the start of the
hearing, the court acknowledged that plaintiff was seeking an order
directing ICSOP to satisfy the underlying judgment, which included
interest:

THE COURT: I have plaintiff's motion for summary judgment

seeking a declaration that the defendant, Insurance Company

of the State of Pennsylvania, ICSCP, that their disclaimer of

insurance coverage is invalid as a matter of law and seeking
to have me direct ICSOP to satisfy a Jjudgment awarding

! Numbers in parenthesis refer to the appendix on appeal.



plaintiff 82,330,000 plus interest, which was entered on
October 29th, 2013.

(844} .

The trial court agreed that ICSOP’'s excess pelicy did not
reguire it to drop down cover the first $1 million (865-866, 872).
However, the court stated, “with regard to the balance of the
judgment, ICSOP must satisfy that judgment” (872).

The court issued a final order on May 2, 2016, granting
plaintiff*é motion for summary judgment to the extent indicated on
the record, and marked the case disposed {16). Plaintiff, in
accordance with the final order, submitted a proposed judgment to
the Clerk on May 10, 2016, directing ICSOP to satisfy the
underlying judgment minus the $1 million credit it received (875).

ICSOP then moved to reargue the issue of intérest or to
resettle the Jjudgment to reflect that it owed no post-judgment
interest and only owed pre-judgment interest on the first $1
million (825-840Q). In opposition, plaintiff argued that ICSOP
waived this argument as it failed to address this issue when it
opposed his motion for summary judgment (893, 898-901). In
addition, plaintiff argued that ICS0P could not reargue an issue
it never raised prior to entry of the final order (894, 906-907).
Plaintiff further argued that the trial court lacked jurisdiction
to make substantive changes tec the finai order pursuant to CPLR §

5019(a) (893-894, 902-905).



By order dated October 26, 2016, the Supreme Court (Rakower,
J.) denied ICSOP’s motion, stating “Leave to reargque is denied”
and once again marked the matter disposéd {932). ISCOP then moved
for leave to resettle plaintiff’s proposed judgment, raising the
same arguments it raised in its first motion to reargue and/or
resettle. The trial court denied ICSOP’s motion to reargue but
did not address its reguest for resettlement (933-944).

By order dated February 1, 2017, the Supreme Court (Rakower,
J.) sua sponte granted TCSOP leave to reargue the issue of pre-
judgment and post-judgment interest and directed the parties to
submit supplemental briefs on these issues. After the submission
of supplemental briefs, the trial court signed ICSOP’'s proposed
judgment, absolving it of paying any post-judgment interest from
October 29, 2013, the time judgment in the underlying action was
entered to May 2, 2016, when the trial court granted plaintiff’s
motion for summary judgment, disposing of this matter.

dn appeal, the First Department rejected plaintiff’s argument
that ICSOP waived the issues of pre-judgment and post-judgment
interest when it opposed plaintiff’s motion for summary judgment,
stating that:

ICSOP's failure to articulate its position on interest issues

earlier does not support a finding of waiver, which requires

an indication of an intentional relingquishment of a known

right that, except for the waiver, the waiving party would

have enjoyed (see e.g. DLJ Mtge. Capital Corp., Inc. v.

Fairmont Funding, Ltd., 81 A.D.3d 563, 920 N.Y.S.2d 1 [1st
Dept. 2011]). Nor will waiver be implied “unless the opposite



party is misled to his or her prejudice into the belief that
a waiver was intended” (57 N.Y. Jur 2d, Estoppel, Ratification
and Waiver § 89), and plaintiff did not suffer prejudice from
ICSOP's delay, as Supreme Court made no decision about
interest until it provided both parties an opportunity to
brief their respective positions.

(Jin Ming Chen v. Ins. Co. of the State of Pennsylvania, 165 AD3d

588, 589 [1st Dept. 2018]).

The First Department’s decision presents a leave worthy issue
as it sets a new standard for waiving issues when opposing motions
made on notice, departing from the well settled rule that a failiure

to respond to a movant’s arguments constitutes a waiver of opposing

arguments (see, RSB Bedford Associates, LIL.C v, Ricky's

Williamsburg, Inc., 91 AD3d 16, 23 [lst Dept. 2011] (“...defendants

waived the argument by failing to raise it in opposition to the

summary Jjudgment motion®]; Shinn v. Catanzaro, 1 AD3d 195, 198

[Ist Dept. 2003] [Such failure to raise this issue before the motion
court constitutes a waiver of any objection”]).

The First Department’s citation to 57 N.Y. Jur 2d, Estoppel,
Ratification and Waiver § 89 in support of its finding that waiver
will not be implied “unless the opposite party is misled to his or
her prejudice intc the belief that a waiver was intended” has no
bearing on wailving an issue due to a litigant’s failure to address
an issue raised in connection with motion made on notice.

The First Department’s decision also presents leave worthy

issues with regard to its improper application of CPLR § 2221 and



The First Department’s decision, which impermissibly expands
the scope of CPLR § 2221[d] to advance new legal theories after
entry of a final order 1is a leave worthy issue given how
diametrically opposed it is to the terms of the statute and the
decisional law of every New York appellate court.

The First Department’s decision also found that “plaintiff's
arguments about the scope of the court's authority under [CPLR §
5019(a)1” were nof relevant because the trial court granted ICSOP
relief under CPLR § 2221[d].

However, CPLR § 5019[a] is relevant as the First Department
impermissibly allowed CPLR § 2221[d] to be used as a vehicle to
cirqumvent CPLR § 5019[a]l’s strict prohibition. on making
substantive changes to a final order. Given the implications this
decision has on using CPLR § 2221[d] to bypass CPLR § 5019[a]’s
prohibition of making substantive changes to a final order, we
respectfully submit that this presents a leave worthy issue.

Regafding the merits, it was uncontested that ICSOP followed
form to the underlying Arch policy (which was wvoid ab initio)Z.
TICSOP’ s policy stated that it is responsible for the “ultimate net

loss” in excess of the underlying Arch policy limits, which was $1

? We expect ICS0OP to place undue emphasis on the fact that the reason why the
Arch peolicy was rescinded was because it was determined that the injured
plaintiff’s employer, Kam Cheung, the insured who defaulted, committed fraud
when it purchased that policy. This issue is not relevant to this appeal and
any attempt by ICSOP to raise it merely constitutes an attempt to distract this
Court from the issues before it.



million. The “ultimate net loss” did not exclude pre-judgment and
post-judgment interest.

The exception to ICSOP’s “follow-the-form obligation” was
where “terms and conditions [of its excess policy] are inconsistent
with the underlying policy’s...supplemental [payment provision]”

But here there are no such inconsistencies” (Utica Mut. Ins. Co.

v. Clearwater Ins. Co., 906 F.3d 12, 19 [2d Cir. 2018]}).

Yet, the First Department held that because the Arch policy’s
supplementai payment provision stated that the payment of pre-
judgment and post-judgment interest did not reduce the limits of
insurance, ICSOP's excess coverage would be triggered only upon
exhaustion of the “limits of insurance of the Underlying Insurance
shown 1in Item 4 of the Declarations,” which “limits,” in turn,
were not reduced by, and thus included, the interest payments set
forth in the Supplementary Payments provision.

.This also presents a leave worthy issue as is well established
that “a supplementary payments provision does not increase the
policy’s liability 1imits; the policy’s 1liability limits are
alwéys those stated in the declarations” (Douglas R. Richmond, The
Subtly Important Supplementary Payments Provision in Liability
Insurance Policies, 66 DePaul L. Rev. 763, 766 [2017] {citing, inter

alia, Levit wv. Allstate Ins. Co., 308 AD2d 475 [2d Dept.

2003] [explaining that a policy’s “limit o¢f insurance” and

10



“applicable policy limits” do not include c¢osts and interest
payable under a supplementary payments provision).

ICSOP’'s declaration stated that its excess coverage would be
triggered upon exhausting the limits of the Arch policy, which was
$1 million per dccurrence. The First Department’s decision
departed from the plain meaning of the insurance policies by
finding that the supplementary payments provision increased the
underlying policy liability limits, which in turn needed to be
exhausted before the excess coverage was triggered (see, Graf v.

Hosp. Mut. Ins. Co., 956 F. Supp.2d 337, 343 [D. Mass. 2013],

aff’d, 754 F.3d 74 [1st Cir, 2014][“thé Supplementary Payments
provision, Section[s]...are -‘supplemental to the [$1 million]
limit. It does not change the ‘applicable limits of insurance’”])3.

As there was no inconsistency between the excess and primary
policies, ICS0OP’'s excess policy “followed form’ with regard to

Supplementary Payments” (In American Guarantee & Liability

Insurance Co., v. Environmental Materials LLC, 2019 WL 1358839 at

*9 [D. Ceolo. Mar. 26, 2019]). Moreover, as ICSOP’'s use o¢f the

term “ultimate net loss”, did not exclude pre-judgment and post-

3 See also, White v Autc Club Inter-Insurance Exch., 984 SW2d 156, 158 {Mo Ct
App 1998] [“The supplementary payment provision provided for compensation to a
covered perscon ‘in addition to [the] limit of liakility."” It was a separate
obligation beyond the company’s limit of liability of $ 50,0007); Vazguez-
Filippetti v Cooperativa de Seguros Miltiples de Puerto Rico, 723 F3d 24, 30
f1st Cir 2013] (“postjudgment interest is...definition...a supplementary payment
[iln addition to [the] liability limits” [internal quotations omitted]; State
Farm Gen., Ins. Co. v Mintarsih, 175 Cal BApp 4th 274, 289 [2009][“The limits of
liability apply to the personal liability coverage under the policies, but do
not apply to the supplemental payments obligation”)

1



judgment interest, it was required to pay statutory interest on
the underlying judgment (less the $1 million primary limit) within

its policy limits (see, In re Viking Pump, Inc., 148 A.3d 633, 665

[Del. 2016, applying New York Law]).

As “[tlhere 1is remarkably 1little law” on supplementary
payments provisions (Michael Sean Quinn & Olga'Seelig, Liakility
Insurance and Supplementary Payments, 25 INS. LITIG. REP. 133, 133
[2003]) and because “courts and lawyers have little authority to
guide them when analyzing associated issues” (Douglas R. Richmond,
The Subtly Important Supplementary Payments Provision in Liability
Insurance. Policies, 66 DePaul L. Rev. 763, 767 [2017)]), we
respectfully submit that leave to appeal is warranted.

Leavé is also warranted as the First Department’s decision

conflicts with this Court’s decision in Ragins v. Hosps. Ins. Co.,

22 NY3d 1019 [2013]).
Statement of Procedural History Pursuant to 22 NYCRR §
' 500.22 (B) (2)

Plaintiff commenced this action filing an amended summons and
verified cdmplaint dated January 16, 2014, seeking a declaration
that ICSOP was obligated to satisfy the underlying personal injury
judgment entered October 29, 2013 (67-78). Issue was joined with
service of ICSOP’'s answer dated August 11, 2014 (237-244).

Judgment in this matter was entered on June 30, 2017 (14-15).

In a decision and order dated October 30, 2014, the Appellate

12



Division, First Department affirmed the judgment. ICSOP served
the First Department’s decision and crder with notice of entry on
October 31, 2018. The plaintiff timely moved for leave to appeal
to the Court of Appeals on November 30, 2018. By order dated
February 28, 2018, the Appellate Division, First Department denied
plaintiff’s motion for leave to appeal to the Court of Appeals.
This motion is being made within 30 days of service of the First
Department’s February 28, 2018, and is thus timely.
Questions Presented

1) Does the First Department’s decision present a leave worthy
issue by setting a new standard for waiving issues when opposing
moticns made on notice, where plaintiff moved for summary Jjudgment
on the issue of interest, which ICSOP failed to oppose? As it is
black letter law that a failure to respond to a movant’s arguments
constitutes a waiver of opposing arguments, the First Department’s
decision, which now holds that waiver “requires an indication of
an intentional relinquishment of a known right that, except for
the waiver, the waiving party would have enjoyed” and that the

moving party must suffer prejudice, presents a leave worthy issue.

2) Does the First Department’s decision present a leave worthy
issue by permitting litigants to advance new theories of law on a
motion to reargue a final order? As the First Department’s

decision is contrary to the plain meaning of CPLR § 2221[d], the

13



decisional law of this Court and all PAppellate Division

departments, this presents a leave worthy issue.

3) Does the First Department’s decision, which permitted CPLR §
§2221[d] to be used as a vehicle to make substantive changes to a
final order in viclation of CPLR § §5019(a] present a leave worthy
issue? Given that substances changes cannct be made a final order,
the First Department’s decision, which is éontrary to this court’s

decisions in Kiker v. Nassau County, 85 NY2d 879 and Herpe wv.

Herpe, 225 NY 323, and the decisicnal law of all four Appellate

Division Departments, presents a leave worthy issue

4) Does the First Department’s decision which absoclved the
excess insurer, which followed form to the underlying policy, of
paying any post—judgment interest and pre-judgment interest on the
first $1 million of the underlying judgment present a leave worthy
issue? As the ICSCP excess policy followed form to the underlying
Arch policy and did not contradict the terms of the Arch policy,
the impact this decision has on the law regarding excess policies

that follow form presents a leave worthy issue.

5) Does the First Department’s decision, finding that ICSOP’s
excess policy was “triggered” upon the primary carrier’s payment

of “supplemental payments” in addition to the full primary policy

14



limit of $1 million present a leave worthy issue? The First
Department’s decision presents a leave worthy issue as il created
conditions that went far beyond the terms of the policies, carved
out a new rule that excess coverage is now triggered after the
judgment exceeds the predetermined amount set forth in the
policies;_ declarations and an undetermined amount under the

supplementary payments section.

6) Does the First Department’s decision, which conflicts with

this court’s decision in Ragins v. Hosps. Ins. Co., 22 NY3d 1019

[2013] and Welsh v. Peerless cas. co., 8 AD2d 373 [lst dept. 19597,

aff'd, 8 NY2d 745 [1960] present a leave worthy issue? Given the
implications the First Department’s decision has on this Court’s
decisions we submit that this issue is leave worthy.

FACTUAL AND PROCEDURAL HISTORY

On December 8, 2011, the plaintiff, a construction worker,
was granted summary judgment on the issue of liability against Kam
Cheung Construction, Inc. (“Kam Cheung”) the general contractor
under Labor Law § 241{(6). Kam Cheung’s primary insurance carrier
was Arch Specialty Insurance Company (“ABrch”) and its excess
carrier was Insurance Company of Pennsylvania (“ICSOP”) (395-439}.

Kam Cheung placed ICSOP on notice of the plaintiff’s

accident on June 1, 2009 (195). On June 26, 2009, ICSOP disclaimed

coverage on the ground that Kam Cheung gave it late notice of the

15



plaintiff’s accident (195). It is uncontested that the disclaimer
was invalid, as ICSOP possessed plaintiff’s complaint and failed
to send plaintiff or LBW a copy of its disclaimer (194—196).

After plaintiff was granted summary judgment and prior to
trial, Arch was granted summary judgment rescinding the primary
insurancé'policy and withdrew counsel. Thereafter, ICSOP permitted
Kam Cheung to default (32}.

On September 24, 2013, over 5 years after ICSOP issued an
invalid disclaimer, an inquest was held; the plaintiff was awarded
$2,330,000, with prejudgment interest accruing from December 8,
2011, the date plaintiff was granted summary judgment on the issue
of liability (181-187) .

Plaintiff’s initial demand letter

Judgment was entered on October 29, 2013. The total amount
as of that date, including costs and $396,993.70 in prejudgment
interest was $2,726,993.79 (164-165). On October 31, 2013,
plaintiff served ICSOP with the judgment, demanding that it be
satisfied (176). Specifically, plaintiff stated:

Please find enclosed a copy of the judgment filed in the

County Clerk of New York...dated October 29, 20l3..awarding

the Plaintiff...$2,726,993,70.

Please be advised that we demand that you tender the full

amount with post judgment interest within 30 days hereto.

Failure to promptly tender will result in the accumulation of

further interest at the statutory rate of 9% (approximately

$20,452.45/month) and additional litigation.

(176) .

16



Action for declaratory judgment

After ICSOP failed to satisfy the Jjudgment, plaintiff
commenced this action filing an amended summons and verified
complaint dated January 16, 2014, seeking a declaration that ICSOP
was obligated to saﬁisfy the judgment entered Cctober 29, 2013
(67-178).

The amended complaint aséerted that “plaintiff demand[ed]
judgment against [ICSOP] in the sum of TWC MILLION SEVEN HUNDRED
TWENTY-SIX THOUSAND NINE HUNDRED NINETY~-THREE AND SEVENTY CENTS
($2,726,993.70), together with 9% interest from October 29, 2013”7
(73, 77).

Plaintiff’s motion for summary judgment

By notice dated May 21, 2015, plaintiff moved for summary
judgment, seeking an order that ICSOP’s disclaimer was invalid
“and to direct ICSOP to satisfy the judgment awarding the plaintiff
$2,330,000, plus interest...” (20). In his affirmation, plaintiff
asserted that he was.seeking an order directing “ICSOP to satisfy
the judgment awarding the plaintiff $2,330,000, plus interest...”
(20~-21, 22, emphasis added)f Plaintiff stated that after “[aln
inguest was held” he “was granted a default judgment, awarding
him..$2,330,000 plus costs and statutory interest” (25) and that
“[j]udgment was entered on October 29, 2013; the tctal judgment as
of that date, including costs and interest totaled $2,726,993.707

(33).

17



Plaintiff{ further argued that as a consequence.of ICSQOP’ s
improper disclaimer, its insured, "“Kam Cheung is liable for the
full amount of the judgment of $2,330,000 plus costs and statutory
interest” and that “ICSOP...is legally responsible for paying the
entire amount” (50-51).

ICS0P's cross motion and oppesition

By notice dated July 21, 2015, ICSOP cross-moved for discovery
and opposed plaintiff’s motion for summary Jjudgment (311-312}.
ICSOP, conceded that its disclaimer was invalid (323) and
acknowledged that it followed form to the Arch policy (327, 339).
ISCOP acknowledged that in the underlying action, the “court held
an inquest on damages, awarding the plaintiff $2,330,000 and
...entered judgment against Kam Cheung for §2,726,993.70” (389).

ICSOP maintained that its “Excess Policy [did] not ‘drop down’
or otherwise satisfy the limit of the Arch Policy” (332). It then
stated that to the extent it was liable:

...it is liable only for the amount of the judgment? less the
$1,000,000 limit of the Arch Policy.

(333).
It is uncontested that ICSCOP never argued that did not have
to pay any postiudgment interest on the judgment and did not have

to pay prejudgment interest on $1.3 million. In fact, ICSOP failed

4 ICSOP acknowledged that the judgment included $396,293.70 in prejudgment
statutory interest at paragraph 29 of its attorney's affirmation in oppesition
to plaintiff’'s motion for summary Jjudgment (82,330,000 + $396,993.70 =
$2,726,993.70) (389).

18



to even mention the word interest in the two attorney affirmations
and memorandum of law it submitted in opposition to plaintiff’s
motion for summary judgment (316-342, 383-394).

Plaintiff’s reply

In reply (559-590), plaintiff once again argued that he was
seeking an order directing ICSOP “to satisfy the judgment entered
in favor of the plaintiff in the amount of §2,726,993.70, plus
interest, which was entered on October 29, 2013”7 (559). Point III
of plaintiff’s reply affirmation stated “ICSOP is obligated to pay
the entire judgment,. with statutory interest” (585).

Hearing on plaintiff’s motion and ICSQOP's cross motion

On May 2, 2016, the trial court held oral argument on
plaintiff’s motion for summary judgment and ICSCP’'s cross motion
to compel discovery (843-874). At the start of the hearing, the
court acknowledged that plaintiff was seeking an order directing
ICSOP to satisfy the judgment, which included statutory interest:

THE COURT: I have plaintiff's motion for summary judgment

seeking a declaration that the defendant, Insurance Company

of the State of Pennsylvania, ICSOP, that their disclaimer of
insurance coverage is invalid as a matter of law and seeking
to have me direct ICSOP to satisfy a Jjudgment awarding
plaintiff 52,330,000 plus interest, which was entered on
October 29th, 2013.
(844, emphasis added).
The Court rejected ICSOP’s demand for further discovery but

agreed that it did not have tc cover the first million because the

policy did not contain a drop-down provision (865-866, 872).

19



However, the Court stated, “with regard to the balance of the
judgment, ICSOP must satisfy that judgment” (872).

Final order; proposed judgment

The trial court issued a final order on May 2, 2016, granting
plaintiff’s motion for summary judgment to the extent indicated on
the record, and marked the case disposed (16).

Plaintiff, in accordance with the final order, submitted a
proposed judgment to the Clerk on May 10, 2016, directing ICSOP to
satisfy the underlying judgment minus the $1 million credit (875).

ICSOP’s first motion to resettle and/or reargue

By notice dated June 1, 2016, ZICS30P moved fTo resettle
plaintiff’s proposed judgment pursuant to CPLR § 501%(a), by
drastically reducing the amount of interest plaintiff could
recover, or for leave to reargue the amount of interest plaintiff
was entitled to (825-840).

In opposition {891-915), plaintiff asserted that ICSOP waived
this argument as it did not address plaintiff's demand for
statutory interest when it opposed plaintiff’s motion for summary
Judgment (893, 898-901). In addition, piaintiff argued that ICSdP
could not reargue an issue it never raised prior to entry of the
final order (894, 906-907). Plaintiff further argued that the
trial court lacked jurisdiction to make substantive changes to the
final order pursuant to CPLR § 5019(a) (893-894, 902-905).

Finally, plaintiff asserted that ICSQP’s substantive argument

20



lacked merit, as it contradicted the terms of the policy and relied
on cases from Georgia and Louisiana that conflicted with New York
law (909-915).

October 26, 2016 order

By order dated October 26, 2016, the Supreme Court, New York
County ({Rakower, J.) denied ICSCP's motion, stating “Leave to
reargue is denied” and once again marked the matter disposed (932).

ISCOP’'s second motion to resettle

By notice dated November 29, 2016, ISCOP moved for leave to
resettle plaintiff’s proposed judgment (933-944). Now, it argued
that “plaintiff’s proposed judgment should be resettled to reflect
that ISCCP is not responsible for the interest accrued/accruing on
the entire underlying judgment” (940-944).

Plaintiff’s cross motion and opposition

By nctice dated Decembef 8, 2016, plaintiff cross-moved for
the.court to sign his proposed judgment or for an order directing
the clerk to enter Jjudgment as per the clerk’s directive (946-
974).

ICSOP’s opposition and proposed judgment

In opposition {991—1006) ICSOP submitted a proposed judgment
which only accounted for prejudgment interest on $1.33 million
from December 8, 2011, the date plaintiff was granted summary
judgment in the underlying action to October 28, 2013, the date

the underlying judgment was entered (1007-1009). ISCCP’'s proposed

21



Judgment eliminated all post-judgment interest accruing from
October.29, 2013 to May 2, 2016 with post-judgment interest.only
starting to accrue after May 2, 2016, when plaintiff was granted
summary Jjudgment in the declaratory action {1007-1009}. Thus,
their judgment now contained over 70% less interest than plaintiff
was criginally awarded.

Interim order granting reargument

By order dated February 1, 2017, the Supreme Court, New York
County (Rakower,_J.) granted ISCOP leave to reargue the issues of
rprejudgment and postjudgment interest and directed the parties to
submit supplemental briefs on these issues (1010).

Judgment appealed from

On June 20, 2017, the court signed ICSOP’s proposed jﬁdgment,
absclving ICSOP from paying any pre and post judgment interest on
the first $1 million of the underlying judgment and eliminated all
postjudgment interest that accrued from October 29, 2013 to May 2,
2016 (14-15).

The Appellate Division’s decision and order

In a decision and order dated QOctober 26, 2018, the Appellate
Division, First Department affirmed the judgment. Although
plaintiff’s pleadings framed the issue of prejudgment and
postjudgment interest and plaintiff’s motion for summary judgment
sought an order directing “ISCCP to satisfy the judgment awarding

the plaintiff $2,330,000, plus interest”., the First Department

22



determined that ICSOP’s arguments pertaining to prejudgment and
postjudgment interest were not waived and properly raised after

entry of the final order:

The specific interest-related gquestions at issue here
did not become clear until after the May 2, 2016 order; only
then did Supreme Court clarify that excess insurer defendant
(ICSCP) was not liable to plaintiff for the first $1 million
of the judgment. ICSOP’s failure to articulate 1ts position
on interest issues earlier does not support a finding of
waiver, which requires an dindication of an intentional
relinquishment of a known right that, except for the waiver,
the waiving party would have enjoyed (see e.g. DLJ Mtge.
Capital Corp., Inc. v Fairmont Funding, Ltd., 81 AD3d 563
[1st Dept 2011]). Nor will waiver be implied “unless the
opposite party is misled to his or her prejudice into the
belief that a waiver was intended” (57 NY Jur 2d, Estoppel,
Ratification and Waiver § 89), and plaintiff did not suffer
prejudice from ICSCP's delay, as Supreme Court made no
decision about interest until it provided both parties an
oppertunity to brief their respective positions.

The First Department further stated that “ICSOP's interest-
related arguments were not impermissible under CPLR 2221{d), since
Supreme Court granted leave to reargue for the very purpose of
enabling the parties to address the interest issue. As the record
does not show that the court granted relief under CPLR 5019 (a),
plaintiff’s arguments about the scope of the court’s authority
under that statute are not relevant here”.

Regarding the merits, the First Department held:

Plaintiff’s interpretation of the “follow form”
provision in the ICSOP policy is not persuasive. He
acknowledges that a fcllowing form policy is read in accord
with the terms and conditions of the underlying policy ({see
e.g. Jefferson Ins. Co. of N.Y. v Travelers Indem. Co., 92

NY2d 363 [1998]). However, he does not adequately take into
account that the “terms and conditions” of the underlying
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Arch policy include, in its Supplementary Payments provision,
Arch’s agreement to cover prejudgment interest “on that part
of the judgment we pay,” i.e., the first $1 million, and “all”
postjudgment interest on the “full amount of any judgment.”
The actual ICSOP “follow form” provision, moreover, states:
“Except for the . . . conditions . . . of this policy, the
coverage provided by this policy shall follow the terms,
definitions, conditions and exclusions of the First
Underlying Insurance Policy as shown in Item 4 of the
Declarations.” Bmong the “conditions” of the ICSOP policy is
the “Maintenance of Underlying Insurance” provision, pursuant
to which, and regardless of whether the insured actually
maintained such underlying insurance, ICSOP’s excess coverage
would be triggered only upon exhaustion of the “limits of
insurance of the Underlying Insurance shown in Item 4 of the
Declarations,” which “limits,” in turn, were not reduced by,
and thus included, the interest payments set forth in the
Supplementary Payments provision.

We disagree that either Ragins v Hospitals Ins. Co.,
Inc. (22 NY3d 1019 [20131) or Welsh v Peerless Cas. Co. (8B
AD2d 373 {lst Dept 1959], affd 8 NY2d 745 [19260]) supports
plaintiff’s position, given key distinctions in the policy
language at issue in those cases. Finally, we disagree that
the ICSOP policy provisions regarding “Maintenance of
Underlying Insurance” and “Ultimate Net Loss” encompassed
underlying coverage only to the extent of the $1 million per
occurrence the primary policy provided. The language of the
policies doces not support this interpretation, and instead
supports ICSOP’s position that its coverage obligations were
meant to be excess to all aspects of coverage afforded by the
primary policy - that is, not only the $1 million in coverage
per occurrence, but also the Supplementary Payments, which,
by their terms, did not reduce the Arch policy’s insurance
limits. :

We respectfully submit that leave should be grantéd given the

impact this decision has on the doctrines of waiver, reargument

(CPLR § 2221[d]), resettlement (CPLR § 501%[a]} and this Court’s

decisions in Ragins v Hospitals Ins. Co., Inc., 22 NY3d 1019 [2013]

and Welsh v Peerless Cas. Co., 8 AD24 373 [lst Dept 1959], aff'd

8 NY2d 745 [1960].
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ARGUMENT
POINT I:

THE FIRST DEPARTMENT’S DECISION PRESENTS A LEAVE WORTHY ISSUE AS
IT SETS A NEW STANDARD FCR WAVING ISSUES WHEN OPPOSING MOTIONS
MADE ON NOTICE

It is black letter law that a “failure to respond to movant's
arguments constitute[] a waiver of opposing arguments” (1 Civil

Practice in the Southern District of New York § 11:4, fn 8, citing,

Avillan v. Donahoe, 2015 WL 728169, *7 [S.D.N.Y. 2015] (Engelmayer,

J.); see, RSB Bedford Associates, LLC v. Ricky's Williamsburg,

Inc., 91 AD3d 16, 23 [1st Dept. 2011][“...defendants waived the
argument by failing to raise it in opposition to the summary

judgment motion”]; Shinn v. Catanzaro, 1 AD3d 195, 198 [lst Dept.

20031 [Such failure to raise this issue before the motion ccurt
constitutes a walver of any objection”]).

Although plaintiff sought statutory interest when he moved
for summary Judgment, the First Department stated that the
“specific interest-related questions at issue here did not become
clear until after the May 2, 2016 order; only then did Supreme
Court clarify that excess insurer defendant (ICSOP) was not liable
to plaintiff foxr the first $1 million of the judgment” (Jin Ming

Chen v. Ins. Co. of the State of Pennsylvania, 165 AD3d 588 [1st

Dept. 2018]).
However, ICSCP never argued that its liability for interest

was dependent on whether it was liable for the first $1 million
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of the judgment. Moreover, it was always plaintiff’s position
that ICSOP was responsible for interest on the entire judgment
irrespective of whether it was liable for the first $1 millicn of
the judgment.

Thus, the reason why the “specific interest-related questions
at issue...did not become clear until after the May 2, 2016 corder”
was because ICSOP failed to raise this substantive issue when it
opposed plaintiff’s motion for summary judgment. Yet, the First

Department, citing to DLJ Mtge. Capital Corp., Inc. v. Fairmont

Funding, Ltd., 81 AD3d 563 [lst Dept. 2011], found that “ICSOP's

failure to articulate its position on interest issues earlier does
not support a finding of waiver, which requires an indication of
an intentional relingquishment of a known right that, except for
the waiver, the waiving party would have enjoyed”.

However, DLJ Mtge. Capital Corp. did not involve a situation

where a party failed to address an issue or claim for certain
relief made in connection with oppesing a motion made on notice.
The issue of walver pertained to pre-litigation contractual
issues, namely whether “plaintiff waived its right to reqdire
repurchase of the EPDs [Early Payment Default Mortgages]...on four
occasions between 2003 and 2005”.

Moreover, the First Department’s citation to 57 N.Y. Jur 2d,
Estoppel, Ratification and Waiver § 89 in support of its finding

that waiver will not be implied “unless the opposite party is
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misled to his or her prejudice into the belief that a waiver was
intended” has.no bearing on waiving an issue due to a litigant’s
failure to address an issue raised in connection with motions made
on notice.

It is uncontested that the issue of interest was always at
the forefront of this case, when plaintiff initially served his
demand that ICSOP pay the judgment, up until the time plaintiff
moved for summary Jjudgment. As noted above, the trial couzt
acknowledged that plaintiff sought interest, stating, inter alia
“I have plaintiff's motion for summary judgment...seeking to have
me direct ICSOP to satisfy a judgment awarding plaintiff $2,330,000
plus Iinterest, which was entered on October 2%th, 2013”7 (844,
emphasis added). After granting ICSOP’s request for a $1 million
credit, the trial court decided the issue of interest when it
directed it to “satisfy” the “balance of the judgment” (872).

Thus, the First Department’s finding that the trial court
"made no decision about interest until it provided both parties an
opportunity to brief their respective positions” was clearly
incorrect. More importantly, the Appellate Division’s finding
that the issue was not waived because “plaintiff did not suffer
prejudice from ICSOP's delay” sets a new standard for waiving
issues due to a litigant’s failure to oppose and/or address issues

asserted in connection with moticns made on notice.

27



The reason that the trial court did not address ICSOP’s
arguments when deciding plaintiff’'s motion was because ICSOP
failed to oppose that branch of plaintiff’s motion for summary
judgment which sought statutory interest (see, 97 N.Y. Jur. 2d
Summary  Judgment, Etc. § 85 [“Under particular factual
circumstances, an order which is entered on a grant of summary
judgment to the plaintiff that is silent as to whether damages are
awarded may be intended to award the amount sought in the
complaint”]}.

Yet, it appears that the First Department carved out a new
rule for waiver because this issue involved statutory interest.
However, ©pricr to the First Department’s decision, courts
uniformly held that when a party seeks interest in connection with
a motion made on notice, the opposing party must address the issue

or walves it (see, MacMaster v. City of Rochester, 2008 WL

11363388, at *3 [W.D.N.Y. Sept. 10, 2008]([“There being no
opposition to plaintiff's motion for prejudgment interest,

plaintiff's application is granted”]; Philips Lighting Co. V.

Schneider, 2014 WL 4919047, at *2 [E.D.N.Y. Sept. 30, 2014],
aff'd, 636 F. Bpp'x 54 [2d Cir. 2016] [“because [d]efendant has not
opposed the award of prejudgment interest, the judgment should be
adjusted such that statutorily mandated 9% per annum prejudgment

runs from October 3, 2003”]; Publishers Press, Inc. v. Tech.

Funding, Inc., No. 2008 WL 4937603, at *2 [W.D. Ky. Nov. 17, 2008]
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["TFI has failed to respond to PPI's motion for prejudgment
interest, and the Court treats this failure as a waiver of its

cppositiocon to the motion”]; Cox wv. D.C., 754 F. Supp. 2d 66, 78

[D.D.C. 2010][“Prejudgment interest 1is awarded, since Defendant
did not contest Plaintiffs' request in its Opposition”}; Kennedy

Marr Cffshore Singapore Pte Ltd. v. Techcrane Int'l Inc., 2013 WL

3283343, at *13 [E.D. La. June 27, 2013] [Techcrane has not opposed
an award of prejudgment interest and the Court finds that the
calculation of interest suggested by Kennedy Marr is supported by

the law]; cf., Kattan by Thomas v. D.C., 995 F.2d 274, 279 [D.C.

Cir. 1993][“Because the District of Columbia did not contest Mr.
Kattan's entitlement to attorney's fees in its original opposition
to the Kattans’ application for fees, we find that the District
waived the issue”l).

Here, it 1is uncontested that plaintiff always sought
statutcry interest, which included prejudgment interést that was
already factored into the judgment and all post-judgment interest.
Plaintiff made this clear in his initial demand, served on Octcher

31, 2013 and in his amended complaint (see, Capgemini U.S., LLC

v. EC Manage, Inc., 2012 WL 5931837, at *6 [S.D.N.Y. Nov. 7,

2012] fwhere ad damnum clause requested $1,000,000 “plus interest,”
“"the Complaint put the defendants on notice that they could be

liable for an amount in excess of $1,000,000 once interest was
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computed”], report and recommendation adopted, 2012 WL 5938550
[S.D.N.Y. Nov. 27, 20121).

Additionally, plaintiff sought statutory interest 1in his
motion for summary Jjudgment. At no time prior to entry of the
trial court’s May 2, 2016 final order did ICSOP argue that it was
not liable for all the prejudgment interest that was built into
the judgment or all the post-judgment interest that accrued on the
underlying judgment from December 8, 2011 to October 29, 2013.

In fact, as noted above, when ICSOP opposed plaintiff’s motion
for summary judgment and addressed the issue of its potential
liability, it acknowledged that the underlying judgmenf was
$2,726,993.70 (which included post judgment interest) and that it
was liable for ™...the amount of the judgment less the $1,000,000
limit of the Arch Policy” (333, 389). ICSOP waived any argument
pertaining to a further reduction as to what it believed it owed
after entry of the f£inal order.

“Adherence to the [waiver] rule” “is fully applicable to

questions of prejudgment interest” (Terkildsen v. Waters, 481 F.2d

201, 205 [2d Cir. 1973] and under the First Department’s decisional
law, it was not even necessary for plaintiff to assert a request
for statutory interest in his notice of motion and supporting

affirmation. In Abu Dhabi Commercial Bank PJSC v. Saad Trading,

Contracting & Fin. Servs. Co., 117 AD3d 609 [1st Dept. 2014], an

action seeking recognition and enforcement of a foreign money
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judgment, the First Department rejected the “[d]efendant's
argument that pldintiff waived its right to postjudgment interest
because it was not regquested in the notice of motion and was raised
for the first time in a reply affidavit” since “[d]efendant was
given a full and fair opportunity to oppose the request before the
court issued its ruling...” (Id., at €13).

“While [pllaintiff has asserted [his] request for [interest]
in [his] [m]otion for [s]ummary [jludgment, [ICSOP] declined to
respond to the request for...pre-judgment ([and post-judgment]
interest...As a result, {ICSOP} waived its opportunity to
substantively oppose [p]llaintiff's request for...pre-judgment [and
post-judgment] interest, despite having a full and fair

opportunity to do so” (Pavicich v. Aetna Life Ins. Co., 2010 WL

3854733, at *11 [D. Colo. 2010]).
As “[ICS0OP] was given a full ana fair cpportunity to oppose
the request [for interest] before the court issued its [final

order]” (Abu Dhabi Commercial Bank PJSC wv. Saad Trading,

Contracting & Fin. Servs. Co., 117 AD3d at 613, supra), we

respectfully submit that it “waived {this argument] by failing to
raise it at Supreme Court in opposition to [plaintiff’s] motion”

(Chakanovsky v. C.A.E. Link Corp., 201 AD2d 785, 786 [3d Dept.

19941 {cits.]; see, Zaharatos v. Zaharatos, 134 AD3d 926, 928 [2d

Dept. 2015][“The defendant alsc waived these contentions by

failing to raise them in 2011 in support of his initial cross
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motion or in opposition to the enforcement motion”i[cits.] RSB

Bedford Associates, LLC v. Ricky's Williamsburg, Inc., 91 AD3d 16,

23 [1st Dept. 2011]([™...defendants waived the argument by failing -
to raise it in opposition to the summary judgment motion”]; Shinn

v. Catanzaro, 1 AD3d 195, 198 ({1t Dept. 2003][Such failure to

ralse this issue before the motion court constitutes a waiver of
any objection”] [¢cits.]).
In addition, a party walves an issue when raising it for the

first time in a motion to reargue (see, Bayo v. 626 Sutter Ave.

Assocs., LLC, 106 AD3d 648, 650 [1°%t Dept. 2013][“plaintiffs waived
any challenge to the impropriety of such act by [first] raising

the claim on its motion to reargue”]; Globe Surgical Supply v.

GEICC Ins. Co., 59 AD3d 129, 137 [2d Dept. 2008] ["GEICO did not

challenge numerosity in its opposition to Globe's original motion,

but instead first raised the issue in 1its opposition to Globe's

moticn for leave to reargue. As such, GEICO has waived any

challenge to numerosity]; see also, 445 E. 85th St., L.L.C. w.

Phillips, 2003 WL 22170112, at *10 [N.Y. Civ. Ct. 2003][“Landiord
could have requested nunc pro tunc relief when tenant first raised
jurisdictional objections and thus has waived its right to do so
on reargument”]).

Given the far-reaching implications the First Department’s
decision has on the legal doctrine of waiver, we submit that this

is a leave worthy issue.
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PCINT I1I:

THE FIRST DEPARTMENT’S DECISION PRESENTS A LEAVE WORTH ISSUE AS
IT NOW PERMITS LITIGANTS TO ADVANCE NEW THECRIES OF LAW ON A
MOTION TO REARGUE A FINAL CRDER, CONTRARY TO THE PLAIN MEANING
QF CPLR § 2221[D}, THE DECISIONAL LAW OF THIS COURT AND ALL
APPELLATE DIVISION DEPARTMENTS

The First Department’s decisibn acknowledged that ICSCP
failed “to articulate its position con interest issues earlier” yet
held that “ICSQP's interest-related arguments were not
impermissible under CPLR 2221(d), since [the] Supreme Court
granted leave to reargue for the very purpose of enabling the
parties to address the interest issue”. We respectfully submit
that granting ICSOP }leave to reargue 1ssues that were not
previously raised prior to entry of the final order is contrary to
the plain meaning of CPLR § 2221([d] and the decisional law from
every Appellate Court in the State of New York.

A motion for leaye to reargue “shall be based upon matters of
law or fact allegedly overlooked-or misapprehended by the court in
determining the prior motion” (CPLR 2221[d][2]). “A party's
contention that was not presented in the party's original
opposition to a motion for summary judgment is not properly made
on reargument” (97 N.Y. Jur. 2d Summary Judgment, Etc. § 88; see,
Lebovits, Drafting New York Civil-Litigation Documents: Part
Xxxvi-Motions to Reargue and Renew, N.Y. St. B.J., October 2014,

at 64 [“You may not raise new arguments or advance new theories

you never raised on the original motion”]).
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Professor David Siegel succinctly instructed that a motion to
reargue “is based on no new proof; it seeks to convince the court
that it overlooked or misapprehended something on the first go
a;ound and ought to change its mind” (Siegel, N.Y. Prac § 254, at
449 [6é%h ed], July 2018 update). It “...is not designed to afford
an unsuccessful party...[an opportunity] to present arguments
different from those originally asserted” (2 Carmody-Wait 2d §
8:96, Generally: determinants in granting or denying
reargument [cits.] [emphasis added]).

This Court has unequivocally held that a motion for reargument
cannot be used as a vehicle to advance new legal thecries not

previously asserted (see, Simpson v. Loehmann, 21 NY2d 990

[1968] ["A motion for reargument is not an appropriate vehicle for
raising new questions, such as those now urged upon us, which were

not previously advanced...”]; Reilly v. Steinhart, 218 NY 660

{1216] [“The defendant cannot have a reargument to submit questions
of law which he failed to submit when the opportunity was offered
to him”]). “Thus, the movihg party should be able to point out
where in the papers submitted on the original motion the overlooked
or misapprehended fact was asserted or the overlooked or
misapprehended argument was made” {4 N.Y.Prac., Com. Litig. in New
York State Courts § 31:67 (4th ed.)

In People v, D'Alessandro, 13 NY3d 216 [2009], this Court

reaffirmed this well settled rule of law. There, a criminal
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defendant petitioned the Appelliate Division for a writ of error
coram nobis on the ground that his appellate counsel had been
ineffecfive for failing to raise a speedy trial argument on the
appeal. The Appellate division deemed this application a motion to
reargue under CPLR 2221(d). In reversing the Appellate Division’s
decision, this Court held that the application was not a motion
for reargument because under CPLR 2221(d) (2), reargument requires
that there must have ©been points either T“overlooked” or
“misapprehended” on the prior determination, and this motion was
based on an entirely new theozy.

This well settled rule has been followed by the First

Department (see, Onglingswan v. Chase Home Fin., LLC, 104 AD3d

543, 544 [13t Dept. 2013][finding that a motiocn for reargument
“should have been denied because plaintiff sought to improperly
advance new theories that had not been set forth on the initial

motion”]; the Second Department (see, Frisenda v. X Large

Enterprises Inc., 280 AD2d 514, 515 [2d Dept. 2001] [reargument “is

not designed to offer a party an opportunity to argue a new theory
of law not previously advanced by it”]), the Third Department (see,

Wasson v. Bond, 134 AD3d 1224, 1225 [3d Dept. 2015][{“[A] motion

to reargue is not available to advance a new theory of liability,
or to present arguments different from those originally

asserted”]) and the Fourth Department {see, Blair v. Allstate

Indem. Co., 124 AD3d 1224, 1224-1225 ([4th Dept. 2015} {“It is well
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settled that a motion to reargue is not available...to present
arguments different from those originally asserted”]; see also,
171 Siegel's Prac. Rev. 4, No Reargument Allowed When Sole Basis
Is Legal Theory Not Raised on Original Motiocn).

“Here, [ICSOP] merely advanceq arguments that had not been
presented in its previous motion, and made no effort to demonstrate
to the court in what manner it had either overlooked or

misapprehended the relevant facts or law” (V. Veeraswamy Realty v.

Yenom Corp., 71 AD3d 874 [2d Dept. 2010}1). “Once the court found

that [ICSOP] had failed to set forth any grounds upon which to
grant...reargument, it should have concluded its analysis and

denied the motion” (Andrea v. E.I. Du Pont De Nemours & Co., 289

AD2d 103%, 1041 [4th Dept. 2001], quoting, Pahl Egquip. Corp. v.

Kassisg, 182 AD2d 22, 28 [1st Dept. 1992], lv., denied and dismissed
80 NY2d 1005, rearg. denied 81 NY2d 782). “Accordingly, it was an
improvident exercise of discretion to grant leave to reargue” (V.

Veeraswamy Realty v. Yenom Corp., supra}l.

While it 1is true that “every court retains c¢ontinuing
jurisdiction to reconsider its [own] prior interlocutory orders

during the pendency of the action” (Liss v. Trans Autoc Sys., 68

NY2d 15, 20 [1986]), “[aln order granting summary Jjudgment is in
no sense interlocutory, als] it finally disposes cf the action and
determines the issues between the parties” (97 N.Y. Jur. 2d Summary

Judgment, Etc. § 85). Thus, a motion to reargue is not a proper
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procedural vehicle to address a final order (see, Gorman v. Hess,

301 AD2d 683 [3d Dept. 2003], citing, Matter of Urbach, 252 AD2d

318, 320 [3d Dept. 19991).

Indeed,‘ “a final judgment...is not subject to a motion to
reargue; under no circumstances may a final judgment...be subject
to a motion to reargue” (matrimonial motion practice, Law & The

Family NY Forms § 65:2, commentary (2d), citing, Able v. Able, 208

AD2d 972 [4th Dept. 1994]; see also, Reed v. County of Westchester,

243 AD2d 714 [2d Dep't 1997] [holding that, where there was a final
judgment, petitioner had to move pursuant to CPLR § 5015 not by
way of a motion to renew under CPLR § 2221, cited in, Z2PT1 West's
McKinney's Forms Civil Practice Law and Rules § 5:49).

We respectfully submit that the First Department’s decision,
which impermissibly expands the scope of CPLR § 2221[d] to advance
new legal theories after entry of a final order is a leave worthy
issue given how diametrically opposed it is to the terms of the
statute and the decisional law of every New York appellate court

(see, Rodriguez v. Gutierrez, 138 AD3d 964, 0968 [2d Dept.

2016] [reversing order granting reargument as “the Supreme Court
did not overlook or misapprehend the facts, or misapply any
controlling law”]; see, 8 N.Y.Prac., Civil Appellate Practice §

5:5 [2d ed.])
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POINT III:

THE FIRST DEPARTMENT’S DECISION, WHICH PERMITTED CPLR §2221[D]

TO BE USED AS A VEHICLE TO MAKE SUBSTANTIVE CHANGES TO A FINAL

ORDER IN VIQLATION OF CPLR §5019[A] AND THIS COURT'S DECISIONS

IN KIKER V. NASSAU COUNTY, 85 NY2d 879 AND HERPE V. HERPE, 225
NY 323, IS A LEAVE WORTHY ISSUE

The First Department’s decision also found that “plaintiff's
arguments about the scope of the court's authority under [CPLR §
5019(a)]” were not relevant because the trial court granted ICSOP
relief under CPLR § 2221[d]. However, CPLR § 501%[a] is relevant
as the First Department impermissibly allowed CPLR § 2221{d] to be
used as a vehicle to circumvent CPLR § 5019[al’s strict prohibition
on making substantive changes to a final order. Given the
implications this decision has on using CPLR § 2221(d] to bypéss
CPLR § 501%{al’s prohibition of making substantive changes to a
final order, we respectfully submit that this presents a leave
worthy lssue,

“With respect to errors 1in a Jjudgment or order, this
subdivision is designed to accomplish the same result as rule
60 (a), Federal Rules of Civil Procedure, 28 U.S.C.A., which
provides for correction of c¢lerical mistakes and errors arising
from oversight and omission” (Legislative Studies and Reports,
cited in McKinney's Cons Laws of NY, Book 7B, CPLR 5019).

In Kiker v. Nassau Cty., 85 NY2d 879 [1995], this Court noted

that under CPLR § 5019{(a), “trial and appellate courts have the

discretion to cure mistakes, defects and irregularities that do
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not affect substantial rights of parties” (Kiker, at 881). The
practice commentaries note that “[tlhe Court of Appeals laid down

the law on this in Herpe v. Herpe, 225 NY 323, 327 [1919), declaring

that:

[tlhe rule has long been settled and inflexibly applied that
the trial court has no revisory or appellate jurisdiction to
correct by amendment errcocr in substance affecting the
iudgment. It cannot, by amendment, change the judgment ... to
meet some supposed equity subsequently called to its
attention.... It cannot correct judicial errors either of
commission or omission.... Clerical errors or a mistake in
the entry of the judgment or the omission of a right or relief
to which a party is entitled as a matter of course may alone
be corrected ... through an amendment”

(David D. Siegel, 2007, Supplementary Practice Commentaries,
McKinney's Cons Laws of NY, Book 7B, CPLR 5019).

It is uncontested that the May 2, 2016 order was a final order
that disposed of this matter (16). That this was a final order as
opposed to a judgment.makes no difference. For good measure, this
Court explained that while there was once a distinction between
“final orders” and “final Jjudgments,” “modern practice” has

abandoned this distinction (see, Slater v. Am. Mineral Spirits

Co., 33 NY2d 443, 446 [1974]).
“It is elementary that a final Jjudgment or order represents
a valid and conclusive adjudication of the parties’ substantive

rights...” (Da Silva v. Musso, 76 NYZ2d 436, 440 [1990]) and is

“final as to all questions at issue between the parties”,
“conclude[ing! all matters of defense which were or might have

been litigated...” (Long Is. Sav. Bank v. Mihalios, 269 AD2d 502,
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503, [2d Dept. 2000]). ™[A] ‘final’ order or judgment is one that
disposes of all of the causes of action between the parties in the
action or proceeding and leaves nothing for further judicial action

apart from mere ministerial matters” (Burke v. Crosson, 85 NY2d

10, 15 [1995], citing, Cohen and Karger, Powers of the New York
Court of Appeals §§ 10, 11).
As the trial court “was without jurisdiction to change the

final order...as to substance” {(Coulbourn v. Burns, 286 AD 856 [2d

Dept. 1955], aff'd, 309 NY 815 [1955], citing, Herpe v. Herpe, 225

NY 323 [1919]), we respectfully submit that the scope of the
court's authority under CPLR § 5019(a) is relevant and presents a
leave worthy iésue.

POINT IV:

THE FIRST DEPARTMENT’S DECISION WHICH ABSOLVED THE EXCESS
INSURER, WHICH FOLLOWED FCRM TO THE UNDERLYING POLICY, OF PAYING
ANY POST-JUDGMENT INTEREST AND PRE-JUDGMENT INTEREST ON THE
FIRST $1 MILLION PRESENTS A LEAVE WORTHY ISSUE.

It i1s uncontested that ICSOP’s excess policy followed form to
the Arch policy. “An excess policy may be written in two forms:
as a stand-alone policy or as a policy that follows form...[A]
follows form excess policy incorporates by reference the terms of
the underlying policy and is designed to match the coverage
provided by the underlying policy” (23-145 Appleman on Insurance

§ 145.1). ™In other words, under such a provision, the excess

insurer provides coverage subject to exactly the same terms and
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conditions as those of the underlying insurance” (1-16 New Appleman

New York insurance Law § 16.04); see, Travelers Cas. & Sur. Co. v.

Gerling Global Reins. Corp. of Am., 419 F.3d 181 [2d Cir.

2005][hblding that where a certificate contains a “follow the form”
clause, concurrency 1is presumed between +the terms of the
certificate and the underlying policyl)?.

“Following form langquage requires adherence to the actual
language of the underlying policy where the excess policy is silent
but does not require adherence to a judicial interpretation of the
underlying policy or the underlying carrier’s conduct” (James M.
Fischer, Insurance Coverage for Mass Exposure Tort Claims: The
Debate over the Appropriate Trigger Rule, 45 Drake L. Rev. 623,

691 (19%7), citing, Matter of Midland Ins. Co., 164 Misc. 2d 363

[Sup. Ct. 19941, aff’d as modified sub nom. In re Liquidation of

Midland Ins. Co., 265 AD2d 50 [1s* Dept. 2000]).

“[W]lhenever an insurer wishes to exclude certain coverage
from 1its policy obligations, it must do sco ‘in clear and

unmistakable’ language” (Simplexdiam, Inc. v. Brockbank, 283 ADZd

34, 38 [lﬂ'Dept. 2001], quoting, Seaboard Surety Co. v. Gillette

Co., 64 NY2d 304, 311 [1984), quoting, Kratzenstein v. Western

® See also Douglas R. Richmond, Rights and Responsibilities of
Excess Insurers, 78 Denv. U. L. Rev. 29, 30 [2000] [An excess policy
may be written as “stand alone” {(with its own terms and conditions
as stated in the excess policy) or as “follow form,” which
incorporates the terms and conditions of the primary policy]).
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Assur. Co., 116 NY 54, 52 {1889]). Thus, “[aln insurance company

that uses a follow form policy must be cautious because it may
inadvertently bind itself to unintended obligations...{T]oo often
the insurance companies come to the courts asking that the courts
supply the lacunae in their contract. Certainly, when the dispute
concerns legal rights and obligations as between insurance
companies, it 1s not ftoo much to ask that they make specific
provisions, either in their contracts or by treaties of
understanding between themselves” (4Pt2 Bruner & O'Connor
Construction Law § 11:542, Excess “follow-form” coverage, quoting,

Johnson Controls, Inc. v. London Market, 325 Wis.2d 176 [2010]).

Following form excess insurance policies, such as this one,
have been interpreted by looking to whether the provision in the
primary policy which is to be incorporated is facially inconsistent

with another term found in the excess policy (see, Home Ins. Co.

v. Am. Home Prods. Corp., 902 F.2d 1111, 1113-14 [2d Cir.

1990] [holding the terms of a primary policy which provided for
supplementary payments conflicted with the excess policy that

followed form, which contained single coverage provision that

excluded supplementary payments); Federated Rural Elec. Ins. Corp.

v. Certain Underwriters at Lloyds, 293 Fed.Bppx. 539, 541 [9th Cir.

2008] (finding there was no conflict between the excess and primary
policies where the excess policy was “simply less specific,”

because it failed to define the term “earth movement”]).
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It follows that when parties intend the coverage provided by
a following form peolicy to depart from the coverage in the followed
policy, they must express that intention explicitly. For example,

in Home Insurance Co. v. American Home Products Corp., 902 F.2d

1111, 1113-14 (2d Cir. 1990}, the Second Circuit held that where
an excess policy, which followed form to the primary policy,
Yexplicitly exclude[d]” certain costs covered in the underlying
policy, the T“express exclusions” _trumped the following form
provision and barred coverage.

Here, although the Arch policy stated that “We will have the
right and duty to defend the insured against any ‘suit seeking
those® damages” (398), ICSOP’s excess policy specifically excluded
any duty to defend. Specifically, ICSOP stated, “We will not be
obligated to assume charge of the investigation, settlement or
defense of any claim made, suit brought or proceeding instituted
against the insured” (83). However, the ICSOP excess policy did
not exclude any obligations set forth under the supplementary
payments provision of the Arch policy, including pre-judgment and
post-judgment interest.

The First Department’s decision failed to articulate any

inconsistent language between the Arch policy and ICSOP excess

§ The word “those” refers to covered damages in the precsding sentence, which
states “We will pay those sums that the insured becomes legally obligated to
pay as damages because of ‘bodily injury, ‘property damage’, or ‘personal and
advertising injury’ to which this insurance applies”
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policy which warranted absolving ICSOP of paying any post-judgment
interest. ICSOP’s policy stated that it is responsible for the
“ultimate net loss” in excess of the Arch policy limits, which was
%1 million. The “ultimate net loss” did not eﬁclude pre-judgment
and post-judgment interesf. If ICSCP wanted to limit its exposure
for paying pre-judgment and post-judgment interest, it was
required to exclude interest from the “ultimate net loss”.

For instance, in Home Ins. Co. v. Bmerican Home Prods. Corp.,

902 F.2d 1111, the excess insurer, who'’s pclicy followed form to
the primary policy was not responsible for paying postjudgment
interest on the award because the excess pcolicy explicitly excluded
“interest accruing after entry of judgment” and “legal expenses”
from [the] “ultimate net loss” [Id., at 1113]; see alsco, TIG Ins.

Co. v. N. Am. Van Lines, Inc., 170 S5.W.3d 264, 269 [Tex. App.

20051 [“In fact, both TIG and NAVL agree the definition of “ultimate
net loss” in the Royal policy includes coverage for prejudgment
and post judgment interest”]).

In Fox v. Will County, 2012 U.S., Dist. LEXIS 115255, at *16

(N.D. I11l. 2012] the‘excess insurance policy specifically stated

that the:
“Ultimate Net Loss shall exclude all interest accruing after
entry of judgment, costs and expenses, except with the consent
of the Company”
If ICSOP did not want to pay interest, then it had to have

stated this clearly. There is no autheority which supports the
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First Department’s strained interpretation of the policies. “If
the plain language of the policy is determinative, [the Court]
cannot rewrite the agreement by disregarding that language”

(Fieldston Property Owners Ass’n v. Hermitage Ins. Co., 945 NE2d

1013, 1017 [2011], citing, Raymond Corp. v. Nat’l Union Fire Ins.

Co. of Pittsburgh, Pa., 5 NY3d 157, 162 [2005]). ™A court may not

make or vary the insurance contract to accomplish its notions of
abstract justice or moral obkligation” (N.Y., Pattern Jury Instr.—

Civil Division 4 B 3 Intro. 1, citing, Keyspan Gas East Corporation

v Munich Reinsurance America, Inc., 31 NY3d 51 j2018]; Breed v

Insurance Co. of North BAmerica, 46 NY2d 351 [19278]; P.J.PB.

Mechanical Corp. v Commerce and Industry Insurxance Co., P.J.P.

Mech. Corp. v. Commerce & Indus., Ins. Co., 65 AD3d 195 [1s® Dept.

20091) .

“{ICSOP]...agreed to follow form to the [Arch] policy as

written, not as secretly imagined by [ICSOP]” (Carlson Mktg. Grp.,

Inc. v. Royal Indem. Co., 517 F. Supp. 2d 1089, 1118 [D. Minn.

20071). “Due to the nature of the follow form provision, [ICSCP]
cannot rely on the absenée of a provision as otherwise providing
that there would be [obligation to pay pre-judgment and post-
judgment interest]” (4Pt2 Bruner & O'Connor Construction Law §

11:542, citing, Johnson Controls, Inc. v. London Market, 325 Wis.

Z2d 176 2010] [citation omitted]). Thus, if ICSOP wanted to limit

its liability for paying postjudgment interest and prejudgment
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interest, it was required to exclude interest from the “ultimate
net loss” when it drafted its insurance policy, and certainly not
follow form to the Arch policy.

There was no reason to assume that ICSOP did not follow form
to the Supplementary Payments provision in the Arch policy. This
issue was decided by the United States District Court, District of
Colorado on March 36, 2019, less than a week ago. In American

Guarantee & Liability Insurance Co., v. Environmental Materials

LLC, 2018 WL 1358839 [D. Colo. Mar. 26, 2019}, the district court
granted the plaintiff’s motion for summary judgment “in so far as
the Court declares that the Umbrella Policy ‘followed form’ with
regard to Supplementary Payments” (Id., at *9).

Thus, there was no reason for the First Department to assume
that the suppiementary payments provision solely applied to the
underlying insurer and absclved it of any responsibility for pre-
judgment and post-judgment interest. The First Department’s
decision was contrary to the insured’s reasonable expectations.

In 1963, the insurance industry established ™“Guiding
Principles for Overlapping .Insurance Coverages” (the ™“Guiding
Principles”) to “eliminate” disputes arising in “the adjustment
and apportionment o©f losses and claims because of overlapping

coverages” (Glassalum Int’l Corp. v. Albany Ins. Co., 2005 WL

1214333, at *4 [S.D.N.Y. 2005]). These Guiding Principles are

relevant to the issue of the parties’ reasonable expectations
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because they reflect industry practice and understanding (Id.,

citing, Monarch Cortland v. Columbia Casualty Co., 165 Misc.2d 98,

[Sup.Ct. 1985][“[T]lhe court employs the [Guiding Principles for
Insurers of Primary & Excess Coverage] as an indication of a
practice or a goal of the insurance industry.”), aff’'d as modified,
224 ADZd 135 [3d Dept. 1996]).

At best, when it came to paying pre-judgement and post-
judgment interest, the Arch policy overlapped with ICSOP's excess
pelicy. If the Arch policy was voided or inapplicable, there is
no reason to assume that ICSOP would not be responsible for the
interest up to the limits of its excess policy. The First
Department’s: decision constituted a judicial alteration of that
contractual balance, without any policy language justifying such
an outcome, was contrary to the “reasonable expectations of the

average insured,” (Cragg v. Allstate Indem. Corp., 17 NY3d 118,

122 [2011]) and to the related principle that “[i]f the terms of
a policy are ambiguous ... any ambiguity must be construed in favor

of the insured and against the insurer” (White v. Cont’l Cas. Co.,

9 NY3d 264, 267 [2C07]1).

Morecver, there was no reason tc assume that the ultimate net
loss did not encompass pre-judgment and post-judgment interést.
Four months after this Court answered the certified questions from

the Delaware Supreme Court in In re Viking Pump, Inc., 27 NY3d 244
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[2016]}7 and remanded the matter, the Delaware Supreme Court,
applying New York Law addressed the 1issue of when the term
“ultimate net loss” was undefined in an excess insurance policy.
The Delaware Supreme Court held in pertinent part:

“As used 1in the Group One policies, the undefined term
“ultimate net loss” does not create an independent duty to
pay defense expenses outside the policy limits. Rather, the
Group One policies empleoy “ultimate net loss” to establish a
limit that the insurer is obligated to pay, and such limit is
inclusive of expenses. The Group One policies fail to exclude
defense costs from the limit of covered ultimate net loss.
The Superior Court’s conclusion that the Group One pelicies
pay defense «costs within policy limits 1is affirmed.

{In re Viking Pump, Inc., at 665).

In this case, ICSOP’'s use of the term “ultimate net loss”,
which failed to exclude pre-judgment and post-judgment interest,

required it to pay the underlying judgment {less the $1 million

limit) within its peolicy limits. Thus, while the underlying
insurer was obligated to pay interest past its policy limits, in
the event the underlying insurance was inapplicable, TICSOP was
required to pay interest up to its @olicy limits.

At best, the term “ultimate net loss” is ambiguous {see,

Continental Casualty Co. v. Armstrong World. Industries, Inc., 776

7 The Delaware Supreme Court certified two guestions to this Court regarding
how to azllocate losses among insurers for injuries potentially triggering
coverage across multiple policy periods. This Court held existence of non-
cumulation and prior insurance provisions in excess insurance policies
mandated use of the all sums allccation method, and 2 insureds were required
to vertically exhaust all triggered primary and umbrella excess layers before
tapping intec any of the additional excess policies (In re Viking Pump, Inc.,
27 NY3d 244 [2016], opinion after certified question answered, 148 A.3d 633
[Del. 2016])
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F. Supp. 1296, 1301 [N.D, I11. 1991]; Mission Nat’l Ins. Co. wv.

Duke Transp. Co., 792 F.2d 550, 554 [5th Cir. 1986][helding the

“Ultimate Net Loss” definition is unambiguous and applied to
expenses covered by insurance in addition to the directly

underlying insurance]; Bernard Lumber Co. v. Louisiana Ins. Guar.

Ass'n, 563 So. 2d 261, 265 [La. RApp. 1990] [same]). The First
Departments’ finding to the contrary presents a leave worthy issue.
POINT V:

THE FIRST DEPARTMENT’S DECISION, FINDING THAT ICSOP’S EXCESS
POLICY WAS “TRIGGERED” UPON THE PRIMARY CARRIER’S PAYMENT OF
“SUPPLEMENTAL PAYMENTS” IN ADDITION TC THE FULL PRIMARY POLICY
LIMIT OF $1 MILLION PRESENTS A LEAVE WORTHY ISSUE

The First Department accepted ICSOP’s argument that requiring
it to pay prejudgment and post-judgment interest impermissibly
seeks to have it drop down to cover a gap in coverage.
Specifically, ICSOP argued, and the First Department agreed that
“it’s ‘maintenance’ provision clearly expresses the parties’
understanding” that “the gap in coverage created by the voiding of
the Arch Policy... also encompasses the interest covered under the
Arch Policy” (ICSCP’'s brief at 25). In accepting this argument
and rejecting plaintiff’s érgument, the First Department stated
that plaintiff:

...does not adequately take into account that the “terms and

conditions” of the underiying Arch policy include, in its

Supplementary Payments provision, Arch’s agreement to cover

prejudgment interest “on that part of the judgment we pay,”

i.e., the first $1 million, and “all” postjudgment interest
on the “full amount of any judgment.” The actual ICSCP “follow
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form” provision, moreover, states: “Except for the
conditions ... of this policy, the coverage precvided by this
policy shall follow the terms, definitions, conditions and
exclusions of the First Underlying Insurance Policy as shown
in ITtem 4 of the Declarations.”

Among the “conditions” of the ICSOP policy is the “Maintenance
of Underlying Insurance” provision, pursuant to which, and
regardless of whether the insured actually maintained such
underlying insurance, ICSOP’s excess coverage would be
triggered only upon exhaustion of the “limits of insurance of
the Underlying Insurance shown in Item 4 of the Declarations,”
which “limits,” in turn, were not reduced by, and thus
included, the interest payments set forth in  the
Supplementary Payments provision.

(Jin Ming Chen v. Ins. Co. of the State of Pennsylvania, 163 AD3d

at 5892, supra).

The Appellate Division’s decision, which created conditions
that went far beyond the terms of the policies, carved out a new
rule that excess coverage is now triggered after the judgment
exceeds the predetermined amount set forth in the policies’
declarations and an undetermined amount under the supplementary
payments sectiocn.

The concept of excess coverage means that it “attaches only
after a. predetermined amount of ‘primary’ coverage has been

exhausted” (Am. Home Assur. Co. v. Republic Ins. Co., 984 F.24 76,

77 [2d Cir. 1993], citing, Hartford Accident & Indem. Co. v.

Michigan Mutual Ins. Co., 93 AD2d 337, 338-39 [1st Dept. 1983],

aff’d 61 NY2d 569 [1984); Unicen Indem. Ins. Co. v. Certain

Underwriters at Lloyd’s, 614 F.Supp. 1015, 1017 [S.D.Tex. 1985},

B. Ostrager & T. Newman, Handbook on Insurance Coverage Disputes
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§ 6.03[a] [bth ed.}l). “This 1s accomplished by stating deollar

7

limits on the declarations page c¢f the policy... (Insurance
Coverage of Construction Disputes § 4:4 (2d ed.), November 2018
update). “Issues involving policy limits often arise out of
determination of ‘occurrence,” (1 Excess Liability Rights & Duties
of Commercial Risk Insureds & Insurers § 5:2).
ICSOP’ s “maintenance” provision states that:
“The limits of insurance of the Underlying Insurance shown in
Item 4 of the Declarations [the Arch Policy] shall be
maintained in full effect during the period of this policy
except for any reduction or exhaustion of aggregate limits
contained therein solely by the payment of damages . . . that
are insured by this policy.
If you fail to comply with this requirement, we will only be

liable to the same extent that we would had you fully complied
with this requirement”.

Item 4 of ICSOP’'s declarations page, entitled “Schedule of
Underlying Insurance” stated that the wunderlying insurance
policy’s applicable limits was set forth in the attached schedule
(80). The attached “Schedule of Underlying Insurance” stated that
the limits of the Arch policy was $1 million fpr each occurrence
(88).8 It made no reference to the Arch policy’s Supplementary

Payments section.

8 Arch failed to submit the second page of its declarations page, setting for
the exact limits of its policy when it opposed plaintiff’s motion for summary
judgment., It also failed to submit second page of its declarations page when
it moved for reargument and when it moved for resettlement. However, ICSQP’'s
excess policy’s declaration page sets forth the limits of the Arch policy.
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Based on a plain reading of these terms, the insured was
merely required to maintain a primary policy with limit of $1
million in coverage. There is nothing on the face of ICSOP’s
excess policy that required the insured to maintain the primary
policy limits plus the additional coverage afforded in the
“supplementary payments” section ¢f the Arch policy. The First
Department’s decision, which found that the Supplementary Payments
section increased the limits of the Arch policy, which in turn had
to be reached to trigger ICSOP’s excess policy was contrary'to the
terms of the excess policy.

It is well established that a supplementary payments
provision does not increase the policy’s liability limits; the
policy’s liability 1limits are always those stated in the
declarations” (Docuglas R. Richmond, The Subtly Important
Supplémentary Payments Provision in Liability Insurance Policies,
66 DePaul L. Rev. 763, 766 [2017][citing, intér alia, Levit wv..

BAllstate Ins. Co., 308 AD2d 475 [2d Dept. 2003] [explaining that a

policy’s “limit of insurance” and “applicable policy limits” do -
not 1include costs and interest payable under a supplementary
payments provision).

There 1s not one reported decision which holds that the
supplementary payments section increases the limits of an
insurance ﬁolicy for purposes of triggering excess insurance. The

language in the supplementary payments provision Y“simply means
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that payments made pursuant tTo the Supplementary Payments
provision, Section[s] [1(F) and 1{G}]...are supplemental to the
[$1 million] limit. It does not change the ‘applicable limits of

insurance’” (Graf v. Hosp. Mut. Ins. Co., 956 F. Supp.2d 337, 343

[D. Mass. 20131, aff’d, 754 F.3d 74 [1st Cir. 2014]).
- In addition, the First Department’s decision conflicts with

the Second Department’s decision in Levit v. Allstate Ins. Co.,

308 AD2d 475, supra, which expressly states that a policy’s “limit
of insurance” and “applicable policy limits” do not include costs
and interest payable under a supplementary payments provision.

. The majority of courts are in accord (see, Levin v. State Farm

Mut. Auto. Ins. Co., 510 SW2d at 458-59, supra, cited by Levit v.

Allstate Ins. Co. [a supplementary payment provision stating that

the insurer will pay pre- or post-judgment interest or first aid
expenses does not increase the policy limits for purposes of
determining in a bad faith case whether the plaintiff offered to

settle within the limits]; Hargob Realty Assocs., Inc. v. Fireman's

Fund Ins. Co., 73 AD3d 856, 858 [2010] [“Liakility coverage under

the policy is afforded by Section I, not the supplementéry payments

provision”]; White v Auto Club Inter-Insurance Exch., 9284 35SW2d

156, 158 [Mo Ct App 1998][“The supplementary payment provision
provided for compensation to a covered perscn ‘in addition to [the]
limit of 1liability.f It was a separate obligation. beyond the

company’s limit of liability of $ 50,0007]; VazZguez-Filippetti v
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Cooperativa de Sequros Miltiples de Puerto Rico, 723 F3d 24, 30

[1st Cir 2013} [Ypostjudgment interest is...definition...a
supplementary payment [i]n addition to [the] liability limits”

[internal quotations omitted]; State Farm Gen. Ins. Co. v

Mintarsih, 175 Cal App 4tk 274, 289 [2009] {“The limits of liability
apply to the personal liability coverage under the policies, but
do not apply to the supplemental payments obligation”]; Graf v..

Hosp. Mut. Ins. Co., 754 F.3d 74, supra).

The only way the First Department could have logically
affirmed the judgment was if ICSOP's excess policy stated, at the
very least, that it was not respdnsible for paying pre-judgment
and post-judgment interest. Not even a strained interpretation of
ICSOP's excess policy lends support to the First Department’s
decision finding that that the Supplementary Payments section in
the Arch policy increased the limits of the underlying insurance
referenced in ICSOP’s maintenance provision and declarations.

“The 1986 and later standard IS0 CGL policies under
Supplementary Payments—Coverages A and B expressly providé that
prejudgment 1interest payments ‘will not reduce the limits of
ingurance’” {(Insurance Coverage of Construction Disputes § 6:4 (2d
ed.) and that “[postjudgment interest] payments will not reduce
the limits of insurance” (Id. at §6:5). As the First Department’s

decision impacts almost every excess insurance policy that follows
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form to an underlying commercial general liability pclicy, we
submit this presents an issue worthy of this Court’s review.
POINT VI:
THE FIRST DEPARTMENT’S DECISION, WHICH CONFLICTS WITH THIS
COURT’S DECISIONS IN RAGINS V. HOSPS. INS. CO., 22 NY3D 1019

[2013] AND WELSH V. PEERLESS CAS. CO., 8 AD2D 373 [15T DEPT.
1959}, AFF'D, 8 NY2D 745 [1960]

The First Department’s decision, which is in direct conflict

with this Court’s decision in Ragins v. Hosps. Ins. Co., 22 NY3d

1019 [2013] and Welsh v. Peerless Cas. Co., 8 AD2d 373 [1l3* Dept.

18591, aff'd, 8 NY2d 745 ([1960C], permitted ICSCP to avold its
contractual obligation to the plaintiff and its insured with excess
insu:ance coverage in direct contravention of the plain language
of the applicable insurance policies. The decision, which violates
the settled case law regarding the interpretation and application
of unambiguous contracts and insurance policies presents a leave
worthy issue.

The First Department stated that it disagreed:

...that either Ragins v. Hospitals Ins. Co., Inc., 22 NY3d

1019 [2013] or Welsh v. Peerless Cas. Co,, 8 AD2d 373 I[1lst

Dept. 1959], affd 8 NY2d 745 [1960] supports plaintiff's

position, given key distinctions in the pelicy language at
issue in those cases.

(Jin Ming Chen v. Ins. Ce. of the State of Pennsylvania, 165 at

590, supra).
The First Department apparently distinguished this case from

Ragins because the supplementary payments clause, which was not
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listed in the declarations page, stated that it did not reduce the
limits of the underlying insurance. However, as noted above, the
maintenance provision stated that ICSOP’s excess coverage would be
triggered upon exhaustion of the "“limits of insurance of the
Underlying Insurance shown in Item 4 of the Declarations,” (Jin

Ming Chen v. Ins. Co. of the State of Pennsylvania, 165 AD3d at

589, supra), which only referred Arch policy’s $1 million limit.
As the declarations page did not reference the underlying policy’s
Supplementary Payments provision, excess coverage was triggered
upon exhaustion of the underlying policy’s $1 million limit (see,
5 Legal Malpractice § 38:17 [2019 ed.][“supplementary payments”
are “in addition to the specific policy limits”]1}.

According to the record on appeal in Ragins, HIC'’s excess
policy made it Ya condition...that the Named Insured
maintain...the underlying insurance and underlying limits
specified in the Declarations” {(Record at 57). Moreover, HIC's
excess policy stated that it would “not provide coverage for sums
which do not exceed the limits of liability of the Underlying
Policy except when the aggregate limits of the Underlying Policj
have been exhausted by payment of claims...” (Id).

Conversely, the ICSOP policy did not make it a condition to
maintain the underlying insurance and did not make payment of the
underlying policy a condition of triggering excess coverage.

“Under this type of provision, the insured’s failure toc obtain or
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maintain underlying insurance will not preclude coverage under the
excess or umbrella policy. The insured’s recovery from the excess
insurer will, however, be limited to that amount which is in excess
of the underlying coverage” (1 New Appleman New York Insurance Law
§ 16.08).

Although HIC’s excess policy in Ragins conditioned coverage
upon payment of the underlying insurance, in cases like this, New

York adheres to the Second Circuit’s decision in Zeig v. Mass,

Bonding & Insurance Co., 23 F.2d 665 [2d Cir. 1928], which provides

that “the fact that the insured may nof have actually received the
full amount of the primary coverage from the primary insurer should
be of no consequence to the excess or umbrella insurer” (1 New
Appleman New York Insurance Law § 16.08).

Thus, while the excess poiicy in Ragins was triggered when
the liquidator of the insolvent primary insurer paid the $1 million
per occurrence liability limit, excess coverage in this case was
triggered when the loss exceeded the $1 million attachment point.
With the exception of these distinctions, we submit that the First
Departﬁent’s decision is in direct conflict with Ragins.

In Ragins, this Court stated that “under the excess policy,
HIC must cover any professional liabilities, including interest,
above the primary policy's $1,000,000 limit. In that regard, the
excess policy states that HIC will pay ‘all sums’ which are in

excess of that limit and which plaintiff ‘shall become legally
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obligated to pay as damages.’ And, although the excess policy does .
not specifically mention interest as a covered “sum” of “damages,”
that is of no moment because the excess policy does not limit the
definition of “sums” to any particular category of damages or
liability, or otherwise exclude interest from its reach” {Ragins,
at 1021-22).

In this case, ICSOP, in addition to being responsible for the
insured’s “Ultimate Net Loss” in excess of the limits of the
underlying insurance in the declarations, followed form to the
Arch policy, which stated that it “will pay those sums that the
insured becomes legally obligated to pay as damages...to which
this insurance applies’” {(398).

In Ragins, “although the excess policy does not specifically
mention interest as a covered ‘sum’ of ‘damages,’ that [was] of no
moment because the excess policy [did] not limit the definition of
‘sums’ to any particular category of damages or liabkility, or
otherwise exclude interest from its reach” (Ragins, at 1022,
supra). “In fact, given that the excess policy does not define
‘sums’ at all, that contractual term logically acquires its widely
used meaning of “indefinite or specified amount(s] of money” (Id).
This Court went on to state:

Similarly, the parties evidently intended that “damages”

would retain its most common meaning, namely “[tlhe sum of

money which the law awards or 1imposes as pecuniary

compensation, recompense, or satisfaction for an injury done
or a wrong sustained as a conseguence either of a breach of
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a contractual obligation or a tortious act” (Ballentine's Law
Dictionary [3d ed. 2010], damages). By those definitions,
interest included in any Jjudgment against plaintiff
constitutes a “sum” of money that is traceable to the judgment
against him for “damages” in satisfaction of the wrong he
caused to an injured party. Therefore, if that prejudgment
interest is “in excess” of the primary policy's $1,000,000
liability limit, HIC must pay it. Indeed, even if there were
any ambiguity as to whether the covered sums under the excess
policy include interest, that ambiguity must be construed
against HIC and in favor of plaintiff, thus providing coverage
for that amount under the excess policy.

* * *

Thus, the additional interest on the Jjudgment, as amended,
constituted a “sum|[ ] in excess of the limits of liability of
the Underlying Policy,” which is covered by the excess policy.
Accordingly, HIC had to pay the additicnal interest.

{Ragins, at 1022-1023 supra).

The Court further stated that plaintiff  did ‘not
impermissibly seek to have HIC ‘drop down’ to. fulfill any duty
which otherwise wguld fall to the primary insurer if that insurer
were still a going concern. Rather, i1f the primary insurer had
remained solvent and paid the primary policy's $1,000,000
ligbility limit, HIC would still bear the responsibility for the
remaining interest; that is simply its obligation under the plain
ianguage of the excess policy” (Ragins, at 1023, supra).

We submit that the First Department incorrectly accepted
ICSCP’'s argument that requiring that it pay prejudgment and post-
judgment interest impermissibly seeks to have it drop down to cover

a gap in coverage. The language contained in the Arch policy,

which ICSOP follcowed form stated that ICSCP “will pay those sums
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that the insured becomes legally obligated tc pay as damages,...to
which this insurance applies” (398) was almost identical to HIC’'s
excess policy in Ragins®.

Given the implications the First Department’s decision has on
this Court’s decision in Ragins, we submit that this issue is leave
worthy.

WHEREFORE, for the foregoing reasons, it 1is respectfully
submitted that this Court should grant plaintiff’s motion for leave
to appeal to the Court of Appeals and grant any other relief it

deems just, equitable and proper.

Dated: New York, New York
April 1, 2019

(L

Kenneth J. Gbﬁg%h

® The First Department’s decision also conflicts with Welsh v.
Peerless Cas. Co., 8 AD2d 373 [lst Dept. 1959], aff'd, 8 NY2d 745
[1960], which held that where an excess liability policy covered
the insured's liability in excess of $10,000, and a judgment was
entered against the insured in a death action for $12,500 damages,
to which interest from the date of death to the date of verdict of
$6,656 was added and included in the judgment, the insurer was
liable for all of the interest, and not only for a proportionate
share of the interest on the $2,500 which exceeded the deductible
amount fcr which the defendant was uninsured (Id.).
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EXHIBIT A



At a Term of the Appellate Division of the Supreme
Court held in and for the First Judicial Department in
the County of New York on February 28, 2019.

Present - Hon. Relando T. Acosta, Presiding Justice,
David Friedman
Barbara R. Kapnick
Troy K. Webber
Peter H, Moulton, Justices.

Jin Ming Chen,
Plaintiff-Appellant, M-6433
Index No. 650142/14
-against-

Insurance Company of the State of
Pennsylvania,
Defendant-Respondent.

Plaintiff-appellant having moved for reargument of, or in
the alternative, for leave to appeal to the Court of Appeals,
from the decisicn and order of this Court, entered on
October 30, 2018 (Appeal Ne¢. 7512),

Now, upon reading and filing the papers with respect to the
moticn, and due deliberation having been had thereon,

It is ordered that the motion denied.

ENTERED:

""" CLERK
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
---------------------------------------- x
JIN MING CHEN | :
Plaintiff, . . Index No. 650142/2014
- against - . NOTICE OF ENTRY OF
. DECISION AND ORDER OF
INSURANCE COMPANY OF THE STATE OF . THE APPELLATE DIVISION,
PENNSYLVANIA . FIRST DEPARTMENT
Defendant, :
---------------------------------------- X
SIRS:

PLEASE TAKE NOTICE that the within is a true copy of the decision and order of the
Supreme Court, Appellate Division, First Department, duly entered on October 30, 2018, and
unanimously affirming the Judgment of the Supreme Court, New York County (Eileen A.
Rakower, J.), entered June 30, 2017, without costs.

Dated: West Hartford, Connecticut
October 31, 2018

Yours, etc.,

SEIGER GFELLER LAURIE LLP

By: / YNNI

‘Elizabeth F. Ahlstrand, Esq.

Attorneys for the Defendant

977 Farmington Ave / Suite 200

West Hartford, CT 06107

Tel. 860-760-8400 / Fax. 860-760-8401

To:  Wade T. Morris, Esq.
Kenneth J. Gorman, Esq.
Law Offices of Wade T. Morris

Counsel for the Plaintiff
225 Broadway, Suite 307
New York, NY 10007
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
---------------------------------------- x .
JIN MING CHEN :
Plaintiff, . Tndex No, 650142/2014
- against - . AFFIDAVIT OF SERVICE
INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA
Defendant. :
........................................ X

I, Heather McCoy, Esqg., being duly swom, and under the penalties of perjury, deposes
and says:

1. I am not a party to this action, am over the age of eighteen (18), and reside in
Torrington, CT.

2. I am an associate with Seiger Gfeller Laurie LLP, attorneys for Defendant
Insurance Company of the State of Pennsylvania,

3. On this 31* day of Qctober, 2018, I served the foregoing Notice of Entry by e-
filing the same through the Court’s electronic filing system and by first class mail at the address
indicated below:

Wade T. Morris, Esq.

Kenneth J. Gorman, Esq.

Law Offices of Wade T, Morris

Counsel for Plaintiff

225 Broadway, Suite 307
New York, New York 10007

Neawts 3. MG,

Heather McCoy, Bsq. ¢

o S
- Syorn to before me this 3_“/__ day of October, 2018

Notary Public
Tllen Eahne
My Lsmmisiivs. Exp o (3823
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Acosta, P.J., Friedman, Kapnick, Webber, Moulton, JJ.

7512 Jin Ming Chen, : Index 650142/14
- Plaintiff-Appellant,

—agaihst—
Insurance Company of the State

of Pennsylvania,
Defendant~Respondent.

Kenneth J. Gorman, P.C., New York (Kenneth J. Gorman of cocunsel),
for appellant,.

Seiger Gfeller Laurie LLP, New York (Elizabeth F. Bhlstrand of
counsel}, for respondent,

Judgment, Supreme Court, New York County {Eileen A. Rakower,
J.), entered June 30, 2017, adjudging defendant liable to
plaintiff for $1,526,938 with costs and interest from May 2,
2016, the date of the order granting partial summary judgment to
plaintiff, for $159,638.23, for a total award of $1,686,576.23,
unanimously affirmed, without costs.

The specific interest-related questions at issue here did
not become clear until after the May 2, 2016 order; only then did
Supreme Court clarify that excess insurer defendant (ICSOP) was
not liable to plaintiff for the first $1 million of the judgment.
ICS0P’s failure to articulate its position on iﬁterest issues
earlier does not support a finding of waiver, which requires an

indication of an intentional relinquishment of a known right

27
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that, except for the waiver, the waiving party would have enjoyed
(see e.g. DLJ Mtge. Capital Corp., Ine. v Fairmont Funding, Ltd.,
81 AD3d 563 [1st Dept 2011]}. Nor will waiver be implied “unless
the opposite party is misled to his or her prejudice into the
belief that a waiver was intended” {57 NY Jur 2d, Estoppel,
Ratification and Waiver § 89), and plaintiff did not suffer
prejudice from ICSOP’'s delay, as Supreme Court made no decision
about interest until it provided both parties an opportunity to
brief their respective positions.

ICSOP’s interest-related arguments were not impermissible
under CPLR 2221(d), since Supreme Court granted leave to reargus
for the very purpose of enabling the parties te address the
interest issue. As the record does not show that the court
granted relief under CPLR 5019 (a), plaintiff’s arguments about
the scope of the court’s authority under that étatute are not
relevant here.

Plaintiff's interpretation of the “follow form” provision in
the ICSOP policy is not persuasive., He acknowledges that a
following form policy is read in accord with the terms and
conditions of the underlying policy (see e.g. Jefferson Ins. Co.
of N.Y. v Travelers Indem. Cc., 92 NY2d 363 [1998]). However, he
does not adequately take into account that the “terms and

conditions” of the underlying Arch policy include, in its

28
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NYSCEF DOC. NO. 222 RECEIVED NYSCEF:

Supplementary Payments provision, Arch’s agreement to cover
prejudgment interest “on that part of the judgment we pay,” i.e.,
the first $1 million, and “all” postjudgment interest on the
“full amount of any judgment.” The actual ICSOP “follow form”
provision, moreover, states: “Except for the . . . conditions

of this poliecy, the coverage provided by this policy shall
follow the terms, definitions, conditions and exclusions of the
First Underlying Insurance Policy as shown in Item 4 of the
Declarations.” Among the “conditions” of the ICSOP policy is the
“MaintenanCe of Underlying Insurance” provision, pursuant to
which, and regardless of whether the insured actually maintained
such underlying insurance, ICSOP’s excess coverage would be
triggered only upon exhaustion of the “limits of insurance of the
lUnderlying Insurance shown in Item 4 of the Declarations,” which

"

“limits,” in turn, were not reduced by, and thus included, the
interest payments set forth in the Supplementary Payments
provision;

We disagree that either Ragins v Hospitals Ins. Co., Inc.
(22 NY3d 1019 [2013]) or Welsh v Peerless Cas. Co. (8 Ab2d 373
[ist Dept 1959], affd § NY2d 745 [1960)) supports plaintiff’s
position, given key distinctions in the policy language at issue
in those cases. Finally, we disagree that the ICS0P policy

provisions regarding “Maintenance of Underlying Insurance” and

29
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“Ultimate Net Loss” encompassed underlying coverage only to the
exteﬁt of the $1 million per occurrence the primary policy
provided. The language of the policies do not support this
interpretation, and instead supports ICSOP’s pbsition that its
coverage obligations were meant to be excess to all aspects of
coverage afforded by the primary policy - that is, not only the
$1 million in coverage per occurrence, but also the Supplementary
Payments, which, by their terms, did not reduce the Arch policy’s
insurance limits.

We have considered the parties’ remaining arguments and find
them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 30, 2018

30
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SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

Index N 6501 | e
ndex Number : 650 42/2014 - PART.C !

" CHEN, JIN MING

L INSURANCE COMPANY OF THE T pommo_
Sequsnce Number : 001 _ ' . MOTION DATE
SUMMARY JUDGMENT ' ' L . MOTION 8EQ. KO.

Thg.talio\-:ing papers, numbered 1 to _, were read on this motlon to/for

Notice of Motion/Order to Show Cause — Affidavits — Exhibits i — Nois).
Answering Affidavits — Exhibits - ‘ { Nots).
. Replylng Affidavits ' : | LI

Upon the foregoing pagpiers, it is ordered that this motion is
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MOTION/CASE IS RESPECTFULLY REFERRED TO JUSTICE .
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[TH . .

w : ' ‘
Dateds > Z/LLQ, | ___ . 48T,

HAY 0 2 2016 HOM. BILEEN A. RAKOWER
1. CHECK oue ; %e@smsen [Z] NON.FINAL DISPOSITION .
2.- GHECK AS APPROPRIATE: vvvevsunerssnernon MOTION 1S: [1GRANTED  [JOENIED [ JGRANTEDINPART [ ]OTHER

" 3. CHECK IF APPROPRIATE: .. . o JSETILEORDER - - . [SUBMIT ORDER .
' : ‘ CIpoNOTPOST [ JFIDUCIARY APPOINTMENT [ REFERENCE
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INDEX NO. 650142/2014

NYSCEF DOC. NO. 139 RECEIVED NYSCEF: 05/10/2016
1
1
2 SUPREME COURT OQF THE STATE OF NEW YORK
COUNTY OF NEW YORK: CIVIL TERM: PART: 15
3] e X
JIN MING CHEN,
4 .
Plaintiff(s),
5 INDEX NO.
-~against- 650142/14
6
INSURANCE COMPANY CF THE STATE OF
7 PENNSYLVANIA,
8 Defendant (s) .
e b
9 EXCERPTED DECISION :
71 Thomas Street
10 New York, New York 10013
May 2, 2016
11
12
THE HONORABRLE EILEEN A. RAKOWER,
13 . JUSTICE
14 APPEARANCE S:
15
WADE T. MORRIS, ESQ.
le Attorney for Plaintiff
225 Broadway
17 New York, WNew York 10007
18
19 KENNETH J. GORMAN, ESQ.
Of Counsel Attorney to Wade T. Morris
20 225 Breoadway
New York, New York 10007
21
22 .
SEIGER GFELLER LAURIE, LLP
23 Attorneys for Defendant
877 Farmington Avenue
24 West Hartford, Connecticut 06107
BY: ELIZABETﬁ F. AHLSTRAND, ESQ.
25
26
Eric Allen
Official Court Reporter
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PROCEEDINGS

{The following constitutes the Court's decision
only. The complete oral argument was stenographically
recorded by the official court reporter.)

THE COURT: To the extent that the plaintiff
seeks a declaration that ICSOP's disclaimer of
insurance coverage is invalid, clearly we have a
situation where their disclaimer for late neotice is
invalid as against this plaintiff.

I do agree that there is no drop down of
coverage ahd that the first million dellars that the
excess carrier contracted for a certain premium with
the idea that there was a.first layer of covefage which
included the representation and the first million, that
that's -- that you are entitle to the benefit of that.

However, with regard to the balance of the
judgment, ICSOP must satisfy that judgment.

So, I am giving you part of what you asked for,
plaintiff, in seeking that.

I dolnot find that at this late time that ICSOP
is free to now explore whether there would have been
other grounds to disclaim even for the exclusion for
employee. First of all, there has been no f£finding that
the plaintiff was a Cheung employee. Secondly, it's
not until 2014 that there's even this red flag raised.

And, indeed, in 2010, ICSOP is saying, no, no, we're

Eric Allen
Official Court Reporter
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PROCEEDINGS

going to rest on our late notice disclaimer and that
position did not change until vyears later. So, I think
that you are way out of the ballpark to try to seek to
claim that now and, of course, you are not even
prepared to claim that now. You are first seeking
information which you may very well already possess
since you are the workers comp coverage. 5o, there is
cartainly no excuse for such a late searzch for this
information and so the cross-motion is denied.

There it is.

MR. MORRIS: Thank you, your Honor.

MR. GORMAN: Thank you, your Honor.

MS. AHLSTRAND: Thank you, your Honor,

% e de & ke de ke de K dek ok ok okok

CERTIFIED THAT THE FOREGOING IS A TRUE AND ACCURATE TRANSCRIPT
OF THE ORIGINAL STENOGRAPHIC MINUTES IN THIS CASE.

e B ot e e e o e v e o

ERIC ALLEN
SENIOR COURT REPORTER

MAY 1 gooee 80 URDERED
HAY 1 0 2016 ‘
!ﬂLEIﬂ'ILI@AKxﬂnmyg
J.8.C.
Eric Allen
Official Court Reporter
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SUPREME COURT OF THE STATE OF NEW YCRK
APPELLATE DIVISION, FIRST DEPARTMENT
_________ '.___.______.._.__._.,__.._._.._._..-——---...._X
JIN MING CHEN,

‘Plaintiff-Appellant

—against-

-

INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA

Defendant-Respondent

Index No.: 650142/14

NOTICE OF MOTION FOR

REARGUMENT AND/OR FOR

LEAVE TO APEAL TO THE
COURT OF APPEALS

RECEIVED

DEC 03 2018

SUP COURT APP. DIV,
FIRST DEPT,

PLEASE TAKE NOTICE, that wupon the annexed affirmation of

Kenneth J. Gorman, Esg., the notice of appeal and order appealed

from the undersigned will move this Court at a2 Motion Part at the

Courthouse located at 25th Street and Madison Avenue, New York, New

York, on the 24" day of December, 2018 at

forenoocn of that day or as soon thereéfter as

Supreme Court

for an order providing the following relief: Appeliate Division First Dopt.
- 212-340-0400

[a] Pursuant to CPLR %2221[d] and 22 ? Recaipt # O 12/08/2018
reargument of this Court's deci ~- . ‘
October 30, 2018 which affirmed s
from and - upon reargument, vacat 'YPe - MOTION
remitting this matter for entry Iindex 850142114
plaintiff all statutory intere: pg, 545,00

personal injury judgment; or

Issued By  KYUEN'.

[b] An order pursuant to CPLR Article - 27 Muadison Ave,
leave to appeal to the Court of Ap New Yok, NY 10010
October 30, 2018 decision and order; and

[c] Any other, further or different relief that this Court
may deem just, proper and equitable.

f



SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION, FIRST DEPARTMENT

JIN MING CHEN,
Plaintiff-Appellant
—against-

INSURANCE COMPANY OF THE STATE OF
PENNSYLVANTA

Defendant-Respondent

Index No.: 650142/14

NOTICE OF MOTION FOR

REARGUMENT AND/OR FOR

LEAVE TO APEAL TO THE
COURT OF APPEALS

PLEASE TAKE NOTICE, that upon the annexed affirmation of

Kenneth J. Gorman, Esq., the notice of appeal and order appealed

from the undersigned will move this Court at a Motion Part at the

-Courthouse located at 25th Street and Madison Avenue, New York, New

York, on the 24™ day of December, 2018 at 10:00 o'clock in the

forenoon of that day or as soon thereafter as counsel can be heard,

for an order providing the following relief:

[a] Pursuant to CPLR §2221[d] and 22 NYCRR §1250.16 granting
reargument of this Court's decision and order dated
October 30, 2018 which affirmed the judgment appealed
from and upon reargument, vacating the judgment and
remitting this matter for entry of judgment granting
plaintiff all statutory .interest on the -underlying

personal injury judgment; or

[b] An order pursuant to CPLR Article 56 granting plaintiff
leave to appeal to the Court of Appeals from this Court's
October 30, 2018 decision and order; and

{e] Any other, further or different relief that this Court
may deem just, proper and equitable.



PLEASE TAKE FURTHER NOTICE that any answering affidavits are
required to be served not later than seven (7) days prior to the

return date of this motion pursuant to CPLR.

Dated: New York, New York
November 30, 2018

Yours, etc.,
Wade T. Morris, Esq.

By

Kenneth J/ Gofman, Esq.
225 Broadway, 3 Floor
New York, NY 10007
(212) 267-0033

To: Clerk of the Court

Elizabeth F. Ahlstrand

Seiger Gfeller Laurie LLP
Counsel for the Defendant

977 Farmington Ave., Suite 200
West Hartford, CT 06107
860~760-8400

/



SUPREME COURT OF THE STATE OF NEW YORK Index No.: 650142/14
APPELLATE DIVISION, FIRST DEPARTMENT

JIN MING CHEN, Affirmation
in Support
Plaintiff-Appellant

-against-

TNSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA

Defendant-Respondent

Kenneth J. Gorman, an attorney duly licensed to practice
law in the State of New York, hereby affirms under the penalties
of perjury the truth of the following statements pursuant to I
2106:

I am appelléte counsel to Wade T. Morris, Esg., the attorney
for the plaintiff-appellant Jin Ming Chen (hereinafter the
“plaintiff”). I am fully familiar with the facts and circumstances
of this case based upon a review of the file maintained by my
office and in the prosecution of this action. I submit this
affirmation in support of the plaintiff’s ﬁotion to reargue this
Court’s decision and order datéd October 30, 30, 2018, or in the
alternative, for leave to appeal tc the Court of Appeals. This
Court’s decision and order is attached hereto at Exhibkit “A” and
the notice of appeal and judgment appealed from is attached hereto

at Exhibit “B”.



Judgment was entered on October 29, 2013. The total amount
as of that date, including costs and $396,3993.70 in prejudgment
interest was $2,726,993.79 (164-165). On October 31, 2013,
plaintiff served ICSOP with the judgment and demanded that it be
satisfied, which included statutcry interest (176). Specifically,
plaintiff stated:

Please find enclosed a copy of the judgment filed in the

County Clerk of New York...dated October 2%, 2013..awarding

the Plaintiff...$2,726,993,70. '

Pleaée be advised that we demand that you tender the full

amount with post judgment interest within 30 days hereto.

Failure to promptly tender will result in the accumulation of

further interest at the statutory rate of 9% (approximately

$20,452.45/month) and additional litigation.
(176) .

Action for declaratory judgment

After 1ICSOP failed to satisfy the Jjudgment, plaintiff
commenced this action fiiing an amended. summons and verified
complaint dated January 16, 2014; seeking a declaration that ICSCP
was obligated to satisfy the judgment entered October 29, 2013
(67-78) .

The amended complaint asserted that ﬁpl;intiff demand [ed]
judgment against [ICSCP] in the sum of TWO MILLION SEVEN HUNDRED
TWENTY-SIX THOUSAND NINE HUNDRED NINETY-THREE AND SEVENTY CENTS
($2,726,993.70), together with 9% interest from October 29, 2013”
(73, 77).

Plaintiff’s motion for summary judgment




By notice of motion dated May 21, 2015, plaintiff moved for
summary judgment, seeking an order that ICSOP’s disclaimer wés
invalid “and to direct ICSOP to satisfy the judgment awarding the
plaintiff $2,330,000, plus interest...” (20).

In his affirmation, plaintiff asserted that he was seeking an
order directing “ICSOP +to satisfy the judgment awarding the
plaintiff $2,330,000, plus interest...” (20-21, 22,. emphasis
adﬁed). Plaintiff stated that “[ajn inguest was held” and that he.
“was granted a default judgment, awarding him.$2,330,00C plus
costs and statutory interest” (25) and that “[j]udgment'ﬁas entered
on October 29, 2013; the tofal judgment as of that date, including
costs and interest totaled $2,726,993.707 (33).

| Plaintiff further argued.that as a consequencé of ICSQP's
improper disclaimer, its insured, “Kam Cheung is liable for the
full amount of the judgment of 2,330,000 plus costs and sﬁatutory
interest” -and that “ICSOP...is legally responsible for payihg the

entire amount” (50-51).

IC8CP’s cross motion and opposition

By notice dated July 21, 2015, ICSCP cross-moved for discovery
and o?posed plaintiff’s.motion for summary judgment (311-312).
iCSOP, conceded that i1ts disclaimer was dinvalid (323) and
acknowledged that it followed form to the Arch policy (327, 339).

ISCOP acknowledged that in the underlying action, the “court held



an inquest on damages, awarding the plaintiff $2,330,000 and
.entered judgment against Kam Cheung for $2,726,993.70” (389).
ICSOP maintained that its “Excess Policy [did} not ‘drop down’
or otherwise satisfy the limit of the Arch Policy” (332). It then
stated that to the extent it was liable:

.it is liable only for the amount o0f the judgment' less the
$1,000,000 limit of the Arch Policy.

{(333).

ICS0P never argued that it only had to pay prejudgment and
.postjudgment interest on $1.3 milfion, or any type of reduction in
- the amount of interest that it owed. In factr ICSOP failed to even
.mention the word interest in the two attorney affirmations and
memorandum of law it submitted in opposition to plaintiff’s motion

for summary judgment {316-342, 383-394).

Plaintiff’s reply

In reply (559—590},-plaintiff once again argued that he was
. seeking an order directing ICSOP “to satisfy the judgment entefed
in favor of the plaintiff in the amount of $§2,726,953.70, plus
interest, which was entered on October 29, 2013" (559%9}).' Point III
of plaintiff’s reply affirmatibn stated “ICSOP is obligated to pay
the entire judgment, with statutory interest” (585).

ICS0P' s sur-reply

1

ICS0P acknowledged that the judgment included $396,9293.70 in prejudgment
statutory interest at paragraph 29 of its attornmey’s affirmation in opposition
to plaintiff's motion for summary judgment (§2,330,000 + $396,993.70 =
$2,726,993.70) (389). ‘



After the motions were fully submitted ICSOP discharged its
attorneys. After retaining néw counsel, ICSOP filed a sur-reply.
While ICSOP;S new counsel theorefically could have raised this
issue in its sur-reply, it failed to do so. In fact, ICSOP did
not even mention the words “statutory interest”, "“prejudgment
interest” or “postijudgment interest” in its sur-reply (724-736).

Hearing on plaintiff’s motion and ICSOP’s cross motion

On May 2, 2016, the trial court held oral argument on
plaintiff’s motion for summary judgment and ICSOP's cross motion
to compel discovery (843-874). At the start of the hearing, the
court acknowledged that plaintiff was seeking an order directing
ICSOP to satisfy the judgment, which included interest:

THE COURT: I have plaintiff's motion for summary Jjudgment

seeking a declaration that the defendant, Insurance Company

of the State of Pennsylvania, ICSOP, that their disclaimer of
insurance coverage is invalid as a matter of law and seeking
tc have me direct ICSOP to satisfy a judgment awarding
plaintiff $2,330,000 plus interest, which was entered on
October 29th, 2013.
(844, emphasis added).

The Court rejected ICSCP’s demand for further'discovery but
agreed that it did not have to cover the first million because the
policy did not contain a drop-down provision (865-866, 872).
However, the Court stated, “with regard to the balance of the

judgment, ICSOP must satisfy that judgment” (872).

Final order; proposed judgment




The trial court issued a final order on May 2, 2016, granting
plaintiff’s motion for summary judgment to the extent indicated on
the record, and marked the case disposed (16).

Plaintiff, in accordance with the final order, submitﬁed a
proposed judgment to the Clerk on May 10, 2016, dirécting ICS0P to
satisfy the underlying judgment minus the million-dollar credit it
recei#ed {875},

ICSOP’s first motion to resettle and/or reargue

By notice dated June 1, -20;6, ICS0P moved to resettle
plaintiff’s proposed Jjudgment pursuant to CPLR § 5019(a), by
drastically reducing the amount of interest plaintiff could
recover, or for leave to reargue the amount of interest plaintiff
was entitled to (825-840).

In opposition (891-915), plaintiff asserted that ICSOP waived
this argument as it did not address plaintiff’s demand for
statutory interest when it opposed plaintiff’s motion for summary
judgment (893, 898-901). In addition, plaintiff argued that ICSOP
could not reargue an issue it never raised prior to entry éf the
final order (894, 906-907). Plaintiff further argued that £he
trial court lacked jurisdiction to make substantive changes to the
final ordér pursuant to CPLR § 5019(a} (B93-894, 902-905).
Finally, wplaintiff asserted that ICSCP’s substantive argument

lacked merit, as it contradicted the terms of the policy and relied



on cases from Georgla and Louisiana that conflicted with New York

law (9059-915}.

October 26, 2016 order

By order dated October 26, 2016, the Supreme Court (Rakower,
J.) denied ICSOP’s motion, stating “Leave to reargue is denied”
and once again marked the matter disposed (932).

ISCOP's second motion to resettle

By notice dated November 29, 2016, ISCOP moved for leave to
resettle plaintiff’s proposed judgment, asserting that while the
Court denied its motion to reargue, it did not address its reguest
for resettlement (933-944). As noted above, when it opposed
plaintiff’s motion for summary judgment, ISCOP acknowledged that
the underlying judgment was $2,726,993.70 and that it was liable
“for the amount of the judgment less the $1,000,000 limit of the
Arch Policy” (333, 389). Now, it argued that “plaintiff’s proposed
Jjudgment should be resettled to reflect that ISCOP is not
rasponsible for the interest accrued/accruing on the entire
underlying judgment” (940-944). |

Plaintiff’s cross motion and opposition

By notice dated December 8, 2016, plaintiff cross-moved for
the court te sign his proposed judgment or for an order directing
the clerk to enter judgment as per the clerk’s directive (946-

974), 1In opposition, plaintiff reiterated the same arguments above

(956-973) .

10



ICSOP’s opposition and proposed judgment

In opposition (991-1006) ICSCP submitted a proposed judgment
which only accounted for prejudgment interest on $1.33 million
from December 8, 2011, the date plaintiff was granted summary
judgment in the underlying action to October 29, 2013, the date
the underlying judgment was entered (1007-1009). ISCOP’'s propocsed
judgment eliminated all post-judgment .interest accruing from
October 29, 2013 to May 2, 2016 with post-judgment interest only
starting to accrue after May 2, 2016, when plaintiff was granted
summary judgment in the declaratory action (1007-1009). Thus,
their judgment now contained over 70% less interest than plaintiff
was originally awarded.

Interim order granting reargument

By order dated February 1, 2017, the éupreme Court, New York
County (Rakower, J.) granted ISCOP leave tc reargue the issues of
prejudgment and postjudgment interest andzdirected the parties to
submit supplemental briefs on these issues (1010}.

ISCOP's supplemental brief

In its supplemental brief (1012-1029), ICSOP now argued that
because the Arch policy was rescinded, “Kam Cheung is now self;
insured with respect to the coveraée which would have otherwise
been afforded by the Arxrch policy, . including payment of the

$1,000,000 primary limits, prejudgment interest cn that amount and

11



postjudgment interest on the full amount of the judgment until the
$1,000,000 primary limits are exhausted” (1013).

ISCOP maintained that because Kam Cheung did not tender the
$1 million primary limits it was only responsible for prejudgment
interest on $1.33 million (it’s proportional share) and that it
lwas not responsible for paying any postjudgment interest (1013-
1014). In the alternative, ISCOP argued that plaintiff could nét
recover any prejudgment or postjudgment interest which accrued on
the $1 million of the underlying judgment (1014} .

Plaintiff’s supplemental brief

After pointing cut for the third time that ICSOP could not
have these issues reviewed under CPLR § 2221{(d) and § 5519({a)
(1041-1043), plaintiff explained that because ICSOP conceded that
it followed form to the Arch policy, it was liable for all
postjudgment interest, as its excess policy matchéd the coverage
of Arch's poiicy (1043-1044, 1050-1055). Plaintiff further noted
that the primary polidy in this case contained the samé
supplementary payments clause = governing prejudgment and

postjudgment interest as the policy in Ragins v. Hospitals 1Ins.

Co., 22 NY3d 1019 [2013], and that ICSOP’'s arguments were identical
to the arguments that the Ragins Court rejected t1055—1069).
Moreover, under the plain terms oI ICSOP's excess policy,
especially its “ultimate net loss” provision, it was responsible

for all accrued interest {1069-1071).
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Judgment appealed from

Cn June 20, 2017, the court signed ICSOP's proposed judgment,
absolving ICSOP from paying any pre and post judgment interest on
the first $1 million of the underlying judgment, and inexplicably
eliminated any postjudgment interest that accrued from October 29,
2013 to May 2, 2016 (14-15).

The Appellate Division’s decision and order

In a decision and ordgr dated October 26, 2018, the Appellate
Division, First Department affirmed the judgment.  Although
plaintiff’s pleadings framed the issue of prejudgment and
postjudgment interest and plaintiff’s motion for summary judgment
sought an order directing “ISCOP to satisfy the judgment awarding
the plaintiff $2,330,000, plus interest”., the First Department
determined that ICSOP’s arguments pertaining to prejudgment and
postjudgment interest were not waived and properly raised after
entry of the final order: - |

The specific interest-related questions at issue here
did not become clear until after the May 2, 2016 order; only
then did Supreme Court clarify that excess insurer defendant
(ICSOP) was not liable to plaintiff for the first $1 million
of the judgment. ICSOP’'s failure to articulate its position
on interest issues earlier does not support a finding of
waiver, which requires an indication of an intentional
relinguishment of a known right that, except for the waiver,
the waiving party would have enjoyed (see e.g. DLJ Mtge.
Capital Corp., Inc. v Fairmont Funding, ILtd., 81 AD3d 563
[1st Dept 2011]). Nor will waiver be implied ™“unless the
opposite party is misled to his or her prejudice into the
belief that a waiver was intended” (57 NY Jur 2d, Estoppel,
Ratification and Waiver § 89%), and plaintiff did not suffer
prejudice from ICSOP’'s delay, as Supreme Court made no
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decision about interest until it provided both parties an
opportunity to brief their respective positions.

The First Department further stated that “ICSOP’s interest-
related arguments were not impermissible under CPLR 2221(d}, since
Supreme Court granted leave to reargue for the very purpose of
enabling the parties to address the interest issue. As the record
does not show that the court granted reiief under CPLR 5019{(a),
plaintiff’s arguments about the scope of the court’s authority
under that statute are not relevant here”.

Regarding the merits, the First Department held:

Plaintiff’s interpretation of the “follow form”
provision in the ICSOP policy 1is nect persuasive., He
acknowledges that a following form policy is read in accord
with the terms and conditions of the underlying policy (see

! e.g. Jefferson Ins. Co. of N.Y., v Travelers Indem. Co., 92
NY2d 363 [1998]). However, he does not adequately take into
account that the “terms and conditions” of the underlying
Arch policy include, in its Supplementary Payments provision,
Arch's agreement to cover prejudgment interest “on that part
of the judgment we pay,” i.e., the first $1 million, and “all”
postijudgment interest on the “full amount of any judgment.”
The actual ICSOP “follow form” provision, moreover, states:
“Except for the . . . conditions . . . of this policy, the-
coverage provided by this policy shall follow the terms,
definiticns, conditions and exclusions of the First
Underlying Insurance Policy as shown in Item 4 of the
Declarations.” Among the “conditions” of the ICSOP policy is
the “Maintenance of Underlying Insurance” provision, pursuant
to which, and regardless of whether the insured actually
maintained such underlying insurance, ICSOP’s excess coverage
would be triggered only upon exhaustion of the “limits of
insurance of the Underlying Insurance shown in Item 4 of the
Declarations,” which “limits,” in turn, were not reduced by,
and thus included, the interest payments set forth in the
Supplementary Payments provision.

We disagree that elther Ragins v Hospitals Ins. Co.,
| Inc. (22 NY3d 1019 [2013]) or Welsh v Peerless Cas. Co. (8
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aADp2d 373 [lst Dept 1959], affd 8 NY2d 745 [1960]) supports
plaintiff’s position, given key distinctions in the policy
language at issue in those cases., Finally, we disagree that
the ICSOP policy provisions regarding “Maintenance of
Underlying Insurance” and “Ultimate Net Loss” encompassed
underlying coverage only to the extent of the $1 million per
occurrence the primary policy provided. The language of the
policies does not support this interpretation, and instead
supports ICSOP’s position that its coverage obligations were
meant to be excess to all aspects of coverage afforded by the
primary policy - that is, not conly the $1 million in coverage
per occurrence, but also the Supplementary Payments, which,
by their terms, did not reduce the Arch policy’s insurance
limits.

We respectfully submit that leave should be granted given the
impact this decision has on the doctrine of Waivef, reargument
(CPLR & 2221[d]), resettlement (CPLR § 5019[a}) and this Court’s

decision in Ragins v Hospitals Ins. Co., Inc., 22 NY3d 1019 [2013].

Argument

Point I:

Reargument is warranted as the Court's decision incorrectly
applied the doctrine of walver; in the event reargument is
denied, the decision presents a leave worthy issue as it sets a
new standard for waving issues when opposing motions made on
notice

It is black letter law that a “failure to respond to movant's
arguments constitute{] a waiver of opposing arguments” (1 Civil

Practice in the Southern District of New York § 11:4, fn 8, citing,
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Avillan v. Donahce, 2015 WL 728169, *7 ([S.D. N.Y. 2015}

(Engelmayer, J.); see, RSB Bedford Associates, LLC v. Ricky's

Williamsburg, Inc., 91 AD3d 16, 23 [1lst Dept. 2011]["...defendants

waived the argument by failing to raise it in opposition to the

summary Jjudgment motion”]; Shinn v. Catanzaro, 1 AD3d 195, 198

[1st Dept. 2003] {Such failure to raise this issue befcre the motion
court constitutes a waiver of any objection”]).

Although plaintiff sought statutory interest when he moved
for summary judgment, this Court stated that the “specific
interest~related questions at issue here.did not become clear until
after the May 2, 2016 order; only thgn did Supreme Coﬁrt clarify
that excess insurer defendant (ICSOP) was not liable to plaintiff

for the first $1 million of the judgment” (Jin Ming Chen v. Ins,

Co. of the State of Pennsylvania, 165 AD3d 588 [1%t Dept. 201871).

However, ICSOP never argued that its liability for interest
was dependent on whether it was liable for the for fhe first $1
million of the judgment. Moreover, it was always plaintiff’s
position that ICSOP was responsible for interest on the entire
Judgment irrespective of whether it was liable_for the first 51
million c¢f the judgment.

The reason why the “specific interest-related guesticns at
issue...did not become c¢lear until after the May 2, 2016 ordexr”

was because ICS0OP failed to. raise this substantive issue when it
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oppesed plaintiff’s motion for summary judgment or, at the very

least, prior to entry of the final order.

Yet, this Court, citing to DILJ Mtge. Capital Corp., Inc. v.

Falrmont Funding, Ltd., 81 AD3d 563 [lst Dept., 2011], found that

“ICSOP's failure to articulate its position on.interest issues
earlier does not support a finding of waiver, which requires an
indication of an intentional relinquishment of a known right that,
except for the waiver, the waiVing party would have enjoyed”.

However, DLJ Mtge, Capital Corp. did not involve a situation where

a party failed to address an 1issue or claim for certain relief
made in connection with a motion on notice. The issue of waiver
pertained to whether “plaintiff waived its right to require
repurchase of the EPDs [Early Payment Default Mortgages]...on four
occasions between 2003 and 2005”7,

Moreover, this Court’s citation to 57 N.Y. Jur 2d, Estoppel,
Ratification and Waiver § 89 in support of its finding that waiver
will ncot be implied “unless the opposite party is misled to his or
her prejudice.into the belief that a waiver was intended” has
nothing to do with a litigant’s waiver by failing to oppose or
address an issue in connection with a motion made on notice.

_In addition, finding that “plaintiff did not suffer prejudice
from ICSOP's delay” because the trial court “made nc decision about.
interest until it provided both parties an opportunity to brief

their respective positicns” sets a new standard for waving issues
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due to a litigant’s failure to oppose/address issues asserted in
connection with motions made on notice. The reason why the trial
court made no decision about interest was because ICSOP failed to
oppose plaintiff’s motion for summary judgment which sought
statutory interest (see, 97 N.Y. Jur. 2d Summary Judgment, Etc. §
B85 [“Under particular factual circumstances, an order which is
entered on a grant of summary judgment to the plaintiff that is
éilent as to whether damages are awarded may be intended to award
the amount sought in the complaint”]).

It appears that the trial court and this Court carved out a
new rule for waivef because this iséue involved statutory interest.
However, when a parfy seeks interest in connection with a motion
made.on notice, the opposing party must address the issue or waives

it (see, MacMaster v. City of Rochester, 2008 WL 11363388, at *3

[W.D.N.Y. Sept. 10, 2008][“There being no opposition to
plaintiff's mwotion for prejudgment interest, plaintiff's

applicatioh is granted”]; Philips Lighting Coc. v. Schneider, 2014

WL 4919047, at *2 [E.D.N.Y. Sept. 30, 2014], aff'd, 636 F. App'x
54 [2d Cir. 2016] [(“because Defendant has not opposed the award of
prejudgment interest, the judgment should be adjusted such that
statutorily mandated 9% per annum prejudgment runs from October 3,

2003"]; Publishers Préss, Inc. v. Tech. Funding, Inc., No. 2008 WL

4937603, at *2 [W.D, Ky. Nov. 17, 2008] [“TFI has failed to respond

to PPI's motion for prejudgment interest, and the Court treats
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this failure as a waiver of its opposition to the motion”]; Cox v.
D.C., 754 F. Supp. 2d 66, 78 [D.D.C. 2010] [“Prejudgment interest

is awarded, since Defendant did not contest Plaintiffs' request in

its Opposition”]; EKennedy Marr Offshore Singaporge Pte Ltd. v,

Techcrane Int'l Inc,, 2013 WL 3283343, at *13 [E.D. La. June 27,
2013] [Techcrane has not opposed an award of prejudgment interest
and the Court finds that the calculation of interest suggested by

Kennedy Marr is supported by the law]; cf., Kattan by Thomas .

D.C., 995 F.2d¢ 274, 279 [D.C. Cir. 1993]{“Because the District of
Columbia did not contest Mr. Kattan's entitlementrto attorney's
fees in its original oppositionrto the Kattans' application for
fees, we find that the Distri;t waived the issue”]).

Here, it is uncontested that plaintiff alwayS"sought
statutory interest, which included prejudgment interest that was
already factored into the judgment and all post-judgment interest.

Plaintiff made this clear in his initial demand, served on Octobker

31, 2013 and in his amended complaint (see, Capgemini U.S., LILC

v. EC Manage, Inc., 2012 WL 5931837, at *6 [S.D.N.Y. WNov. 7,

2012] [where ad damnum clause requested $1,00C, 000 “plus interest,”

“the Complaint put the defendants on notice that they could be
liable for an amount in excess of $1,000,000 once interest was -
computed”], report and recommendation adopted, 2012 WL 5938590

[S.D.N.Y. Nov. 27, 2012]).
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Moreover, plaintiff sought statutory interest in his motion
for summary judgment and reiterated this point in his reply
affirmation. At no time prior to entry of the trial court’s May
2, 2016 final order, which granted plaintiff’s motion for summary
Jjudgment, disposing this matter, did ICSOP argue that it was not
liable for all the prejudgment interest that was built into the
judgment or ail the post-judgment inferest that accrued on the
underlying judgment. It never raised this issue in its answer, it
never raised this issue in its opposition to plaintiff’s motion
for summary judgment, it never raised this issue 1in its cross~-
motion for discovery and it never raised this issue in its sur-
reply.

In fact, as noted above, when it opposed plaintiff’s motion
- for summary judgment aﬁd addressed the issue of its potential
liability ISCOP acknowledged that the underlying judgment was
$2,726,993.70 {(which statutorily includes post jﬁdgment interest)
and that it was liable for ™...the amount_of the judgment less
the $1,000,000 limit of the Arch Policy” (333, 389). ICSOP asked
ftor and received a $1,000,000lcredit. It got exactly what it
requested and waived any argument pertaining to a further reduction
as to what it believed it owed after entry of the final order.

“*Adherence tco the [waiver) zrule” “is fully applicable to

questions cf prejudgment interest” (Terkildsen v. Waters, 481 F.2d

201, 205 [2d Cir. 1973] and under this Court’s decisional law, it
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Contracting & Fin. B8ervs. Co., 117 AD3d at 613, supra), we

respectfully submit that it “waived [this argument] by failing to
raise it at Supreme Court in opposition to [plaintiff’s motion for

summary judgment] {Chakanovsky v. C.A.E. Link Corp., 201 AD2d 785,

786 [3d Dept. 1994] [cits.]; see, Zaharatos v. Zaharatos, 134 AD3d

926, 928 [2d Dept. 2015][“The defendant alsc waived these
contentions by failing to raise them in 2011 in support of his
" initial cross motion or in opposition to the enforcement

motion”][cits.} RSB Bedford Associlates, LILC . Ricky's

Williamsburg, Inc., 91 AD3d 16, 23 [1%t Dept. 2011][“...defendants

waived the argument by failing to raise it in opposition to the

summary ‘judgment métion"]; Shinn v. Catanzaro, 1 AD3d 195, 198 [1st

Dept. 2003][Such failure to raise this issue before the motion
court constitutes a waiver of any objection”] [cits.]).

In the event this Court declines to grant reargument, given
the implicationé the court’s decision has on the legal doctrine of

waiver, we submit that this is a leave worthy issue.

Point II:

The Court’s decision, which permits litigants to advance new

theories of law on a motion for reargument is contrary to the

terms of CPLR § 2221{d], this decisional law of the Court of
Appeals and Appellate Division

The Court’s decision acknowledged that ICSOP failed ™“to

articulate its position on interest issues earlier” yet held that
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“ICSOP's interest-related arguments were not impermissible under
CPLR 2221 (d), sincé [the] Supreme Court granted leave to reargue
for the very purpose of enabling the parties to address the
interest issue”. We respectfully submit that granting ICSOP leave
to reargue issues that were not previously raised is contrary to
the plain meaning of CPLR § 2221[d] and the decisional law from
every Appellate Court in the State of New York.

A motion for leave to reargue “shall be based upon matters of
law or fact allegedly overlooked or misapprehended by the court in
determining the prior motion” (CPLR 2221[d1[21) . It
“,..i8 not designed to afford an unsuccéséful party...[an
opportunity] to present arguments different from those originally
asserted” (2 Carmody-Wait 2d § 8:96, Generally; determinants in
granting or dénying reargument {cits.] [emphasis added]) .

The Court of Appeals has unequivocally held that a motion for
reargument cannot be used as a vehicle to advance new legal

theories not previously asserted (see, Simpson wv. Loehmann, 21

NY2d 990 [1968][“A motion for reargument is not an appropriate
vehicle for raising new questions, such as those now urged upon

us, which were not previously advanced...”]; Reilly v. Steinhart,

218 NY 660 [1916]["The defendant cannot have a reargument to submit
questions of law- which he failed to submit when the opportunity
was offered to him”]). “Thus, the moving party should be able to

point out where in the papers submitted on the original motion the
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overlooked or misapprehended fact was asserted or the overlooked
or misapprehended argument was made” (4 N.Y.Prac., Com. Litig. in
New York State Courts & 31:67 (4th ed.)

In People v. D'Alessandro, 13 NY3d 216 [2009], the Court

reaffirmed this well settled rule_of law. There, a c¢riminal
defendant petitioned the Appellate Division for a writ of error
coram nobis on the ground that his appellate counsel had been
ineffective for failing to raise a speedy trial argument on the
appeal. The Appellate division deemed this application a motion to
reargue under CPLR 2221(d). In reversing the Appellate Division’s
decision, the Court of Appeals held that the application was not
a motion for reargument because under CPLR 2221 (d) {2}, reargument
requires that there must have been poiﬁts either “overlocked” or’
“misapprehended” on the prior determiﬁation, and this motion was
based on an entirely new theory.

This well settled rule of has been followed by this Court

(see, Onglingswan v. Chase Home Fin., LLC, 104 AD3d 543, 544 [1st
Dept. 2013][finding that motion for reargument “should have been
denied becéuse plaintiff sought to improperly advance new theories
that had not been set forth on the initial motion”]; the Second

Department (see, Frisenda v. X Large Enterprises Inc., 280 Ab2d

514, 515 [2d Dept. 2001] [reargument “is not designed to offer a
party an opportunity to argue a new theory of law not previously

advanced by it”]), the Third Department {see, Wasson v. Bond, 134

24



AD3d 1224, 1225 [3d Dept. 20151 [“[A] motion to reargue is not
available to advance a new theory of liability, or to present
arquments different from those originally asserted”]) and the

Fourth Department (see, Blalir wv. Allstate Indem. Co., 124 AD3d

1224, 1224-1225 (4% Dept. 2015][“It is well settled that a motion
| to reargue is not available...to present arguments different from
those originally asserted”]; see also, 171 Siegel's Prac. Rev. 4,

No Reargument Allowed When Sole Basis Is Legal Theory Not Raised
.on Original Motion).

Professor David Siegel succinctly instructed that a motion to
reargue “is based on no new proof; it seeks to convince the court
that it overlooked or misapprehended something on the first go
arcund and oughtrto change its mind” (Siegel, N.Y. Prac § 204, at
449 [6* ed], July 2018 updaﬁe). “Once the court found that [ICSOP]
had failed to set forth any grounds upon which to
grant...reargument, it shcould have concluded its analysis and

denied the motion” {Andrea v. E.I. Du Pont De Nemours & Co,, 289

aD2d 1039, 1041 [4*® Dept. 2001], gquoting, Pahl Equip. Corp. v.

Kassis, 182 Ab2d 22, 28 [1% Dept. 19921, lv. denied and dismissed
80 NY2d 1005, rearg. denied 81 N¥Y2d 782).

“A party's contention that wés not presented in the party's
original oppositien to a motion for summary Jjudgment 1is not
properly made c¢n reargument” (97 N.Y. Jur. 2d Summary Judgment,

Etc. § 88; see, Lebovits, Drafting New York Civil-Litigation
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Documents: Part Xxxvi-Motions to Reargue and Renew, N.Y. 5t. B.J.,
October 2014, at 64, 58 [“ou may not raise new arguments ozr
advance new theories you never raised on the original motion”]).
While it is true that “every court retains continuing
jurisdiction to reconsider its J[own] prior interlocutory orders

duﬁing the pendency of the action” (Liss v. Trans Auto Sys., 68

NY2d 15, 20 [1986]), “[aln order granting summary judgment is in
no sense interlocutory, and it finally disposes of the action and
determines the issues between the parties” (97 N.Y. Jur. 2d Summary
Judgment, Etc., § 85).

We respectfully submit that in the event the Court declines
to grant reargument, this Court’s decision, which impermissibly
expanded the scope of CPLR § 2221[d] to advance new legal theories
not previously raised after entry of a final order is a leave
worthy issue given how diametrically opposed it is to the plain
terms of the statute and New York’s appellate decisional law (see,

Rodriguez v. Gutierrez, 138 AD3d 964, 968 [2d Dept. 2016] [reversing

order granting reargument'as “the Supreme Court did not overlook
or misapprehend the facts, or misapply any controlling law”]; see,

8 N.Y.Prac., Civil Appellate Practice § 5:5 [2d ed.])
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Point IIT:

As this Court’s decision permitted CPLR § 2221[d] to be used as
a vehicle to make substantive changes to a final order in
vioclation of CPLR § 5019(a), plaintiff’s arguments are relevant
and present a leave worthy issue

The Court’s decision also found that “plaintiff's arguments
about the scope of the court's authority under [CPLR § 5019(a)]”
were not relevant because the trial court granted ICSOPlrelief
under CPLR § 2221[di. However, CPLR § 501%(a) is relevant as the
Court’s decisicn permitted CPLR § 2221[d} to be used as a vehicle
to circumvent CPLR § 5019([a]’s strict prohibition on making
substantive changes to a final order. Given the implications this
"Court’s decision will have on CPLR § 5019(a), we respectfully
éubmit that reargument is warranted and in the event this Court
disagrees, this presents a leave worthy issue.

It is uncontested that the May 2, 2016 order disposing of
fhis matter was a final order. That this was a fiﬁal order as
opposed to a judgment makes no difference. For good measure, the
Court of Appeals explained that while there was once a diétinction
between “final orders” and “final Judgments,” “modern practice”

has abandoned this distinction (see, Slater v. Am. Mineral Spirits

Co., 33 NY2d 443, 446 [1974]).
"It 1is elémentary that a final judgment or order represents
a valid and conclusive adjudication of the parties' substantive

rights...” (Da Silva v. Musso, 76 NYZd 436, 440 [1990]) and is
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“final as to all questions at issue between the parties”,
-“conclude[ing] all matters of defense which were or might have

been litigated...” (Long Is. Sav. Bank v. Mihalios, 269 AD2d 502,

503, {2d Dept. 2000]).

Plaintiff's arguments pertaining the scope of the trial
court's authority under that stétute are relevant because “a final
judgment...is not subject to a motion to reargue; under no
circumstances may a final Jjudgment...be subject to a motion to
reargue (matrimonial motion practice, Law & The Family NY Forms §

65:2, commentary (2d), citing, Able v. BAble, 209 AD2d 972 [4*%

Dept. 1994]; see also, Reed v. County of Westchester, 243 AD2d 714
[2d Deﬁ't 1997] [holding that, where there was a final judgment,
petiticoner had to move pursuant to CPLR § 5015 not by way of a
motion to renew under CPLR § 2221, cited in, 2PT1 West's McKinney'é
Forms Civil Practice.LaW‘and Rules § 5:49).

“Once the court found that [ICSOP] had failed to set forth
any grounds upon which to grant...reargument, it should have

concluded its analysis and denied the motion” {Andrea v. E.I. Du

Pont De Nemours & Co., 289 AD2d 1039, 1041 [4%R Dept. 2001],

quoting, (Pahl Equip. Corp. v. Kassis, 182 AD2d 22, 28 [1%% Dept.

16921, 1lv. denied and dismissed 80 NY2d 1005, rearg. denied 81
NY2d 782).
As the trial court “was without jurisdiction to change the

final order...as to substance” (Coulbourn v, Burns, 286 AD 856 [2d
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Dept. 1955], aff'd, 309 NY 915 [1955], citing, Herpe v. Herpe, 225

NY 323 [1919]), we respectfully submit that the scope of the
court's authority under CPLR § 5019(a) is relevant and presents a

leave worthy issue,

Point IV:

This Court’s decision, finding that ICSOP’s excess policy was
“triggered” upon the primary carrier's payment of “supplemental
payments” in addition to the full primary pclicy limit of $1
million was contrary to the plain meaning of the excess policy
and in conflict with Ragins v. Hospitals Ins. Co.,

It is undisputed that the Arch policy contained a
“Supplemental Payment Provision” that provided for the payment of
interest and costs. However, ICSOP’s excess policy was silent as
to the “Supplemental Payment Provision” and there was no reference
to the excess policy being contingent on the payment of any
interest or costs. Rather, the ICSOP’S excess policy was solely
conditioned on Kam Chéung maintaining the él million limit of the
primary policy.

There is no provision iﬁ the ICSOP's excess poiicy' which
states that it shall provide coverage only when the-judgment
exceeds the limits of the liability of the underlying policy and
“Supplemental Payments”. Thus, ICSOP was required to interest on
the entire judgment, and its obligation to pay interest up to its

policy limits was triggered when Arch rescinded the primary policy.
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This Courts finding is contrary to the applicable case law relating
to the interpretation of insurance contracts.

In Hartol Products Corp. v. Prudential Ins. Co. of America,

290 NY 44 {1943], the Court of Appeals ruled that:

insurance contracts, above all others, shculd be clear and
explicit in their terms. They should not be couched in
language as to the construction of which lawyers and courts
may honestly differ. In a word, they should be so plain and
unambiguous that men of average intelligence who invest in
these contracts may know and understand their meaning and
import (Id. at 50).

Accordingly, "[wlhere the provisions of an insurance contract
are clear and unambiguous, the courts should not strain to
superimpose an unnatural or unreasonable construction (see,

Maurice Goidman & Sons, Inc. v. Hanover Ins. Co., 80 NY2d 986

[1992j). However, that.is exactly what this Court’s decision did,
which is wﬁy reargument is warranted.

The Court of Appeals has made it clear that “whenever an
ihsurer wishes to exclude certain coverage ‘from its policy
obligations, it must do sc in clear and unmistakable language”
(Federal Ins. Co. v. International Business Machines Corp., 18
NY3d 642, 64% [2012] [internal qﬁotes and citations omitted}). As
such, any exclusions or exceptions from policy coverage "are not
to bé extended by interprétation or implication, but are to be
accorded a strict and narrow éonstruction” (Id. at 649).

In this case, the provisions of ICSQOP's excess policy are

clear and unambiguous and required it to satisfy the underlying
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judgment, inclusive of statutory interest up to the limit of its
excess policy minus the million-dollar credit. This Court’s
decision relied on language not contained within the four comers
of the excess policy and impoéed an obiigation on the insured to
satisfy a condition precedent to coverage that was not stated in
the insurance contract.

This Court’s decision stating that it disagreed witﬁ our
position that “the ICSOP policy provisions regarding ‘Maintenance
of Underlying Tnsurance’ and ‘Ultimate Net Loss’ encompaésed
underlying coverage only to the extent of the $1 million per
occurrence the primary policy provided” is contrary‘té the terms
of the excess policy.

“"Many general lliability excess policies employ the term
‘ultimate net loss.’ It is a term of limitation in that it provides
the extent to which the excess insurer will respond to a loss. The
term has no single universél definition” (4Pt2 Bruner & O'Conncr
Construction Law § 11:558).

Section I(R) of ICSOP’s insurance policy, entitled
“Coverage”, provides in relevant paft:

“We will pay on your behalf the ultimate net loss in excess

of the underlying insurance as .shown 1in item 4 of the

declarations {the Arch policy), but conly up to an amount not

exceeding our limits of insurance as shown in item 3 of the

dgclarations” (54 million). '
Section I(C) of ICSOP’'s insurance pelicy, entitled “Maintenance of

Underlying Insurance”, provides:
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*The limits of insurance of the Underlying Insurance shown in
Item 4 of the Declarations [the Arch Policy] shail be
maintained in full effect during the periocd of this policy
except for any reduction or exhaustion of aggregate limits
contained therein solely by the payment of damages . . . that
are insured by this policy.

There is no basis to assume the “ultimate net loss” does not
include post-judgment interest. If ICSOP wanted to limit its
exposure for paving prejudgment and postjudgment interest, it had

to have excluded interest from the “ultimate net loss”.

For instance, in Home Ins. Co. v. American Home Prods. Corp.,
902 F.2d 1111 [2d Cixr. 1990] the excess insurer wasrnot responsiﬁle
for paying postjudgment interest on the award because the policy
explicitly excluded “inteéerest accruing after entry of judgment”
and "legal expenses" from [the] "“ultimate net loss” (Id., at

1113) (see also, Fox v. Will County, 2012 U.S. Dist. LEXIS 115255,

at *16 [N.D. T1l. 2C12] the excess insurance policy specifically
‘stated that the “Ultimate Net Loss shall exclude all interest
accruing after entry of judgment, costs and.expenses, except with
the consent of the Company”]).

At beslt, the term “ultimate net .loss” is amblguous (see,

Continental Casualty Co. v. Armstrong World Industries, Inc., 776

F. Supp. 1296, 1301 [N.D. I1l. 1991]}; Mission Nat'l Ins. Co. v.

Duke Transp. Co., 792 F.2d 550, 554 [5th Cir. 1986] [holding the
“Ultimate Net Loss” definition is unambiguous and applied to

expenses covered by insurance in addition tce the directly
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underlying insurance}; Bernard Lumber Co. v. Louisiana Ins. Guar.

Ass'n, 563 So. 2d 261, 265 [La. App. 1990][same]}.
Moreover, as ICSOP follows form to the Arch policy, ICSOP
“provides coverage subject to exactly the same terms and conditions

as those of the underlying insurance” (1-16 New Appleman New York

Insurance Law § 16.04); see, Travelers Cas. & Sur. Co. v. Gerling

Global Reins. Corp. of Am., 419 F.3d 181 [2d Cir. 2005] [holding

that where a certificate contains a "follow the form"™ clause,
concurrency is presumed between the terms of the certificate and
the underlying policyl).

In Coleman Co., Inc. v. California Union Insurance Co., 960

F.2d 1529 [10th Cir. 1992), decided under New York law, an insured
and its excess insurer disputed whether defense costs were properly
included in the retained limit calculation. The excess policy there
followed form to an underlying policy that included defense costs-
in its limit of liability. The court ruled,
Because the manner by which to calculate the “retained limit”
is left otherwise undefined, the endorsement providing that
coverage “shall follow and be subject to the same terms and
conditions of the underlying policy” manifests the parties'
intent to look to the underlying policy to determine whether
its limit of liability has been reached and, accordingly,
whether the “retained limit” of the umbrella policy has been

exceeded.

(Id. at 1537).

“Courts enforce the plain and ordinary meaning or terms in

insurance policies and having drafted the policy language without
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a ‘govern and direct’ requirement, the Insurers must live with the

policy language they wrote” (S.E.C. v. Credit Bancorp, Ltd., 147

F. Supp. 2d 238, 261 [S.D.N.Y. 20013, citing, American Home

Products Corp. v. Liberty Mutual Ins. Co., 565 F.Supp. 1485, 1492

[S.D.N.Y. 1983], aff'd 748 F.2d 760 [2d Cir.1984]).

“The Court of  Appeals has used dictiqnary' definitions to
determine the meaning of words used in a contract. When a term is
not defined in a contract, courts consult dicticnaries and relevant
treatises to ascertain the accepted meaning of the term* (28 N.Y.
Prac., Contract Law §-9:3; citing, Ragins, 22 NY3d 1019).

Thus, aside from the fact that ICSOP follcws form to the Arch
policy, under a plain reading of ICSOP's policy, prejudgment and
péstjudgment interest are factored into the “ultimate net loss”.
To the extent there is any ambiguity to the contrary, it should be
construed in plaintiff’s favor.

“The rule requiring that ambiguities be resolved in favor of
a policyholder and against an insurancé company 1is enforced even
more strictly when the language at issue purports to limit the
company's liability” (N.Y, Pattern Jury Instr.;—Civil Division 4
B 3 Intro. 1, Insurance Contractis),

New York courts commonly employ the contra proferentem rule
- .and resolve ambiguities against the- issue (see, e.g., Tonkin v.

Cal. Ins. Co. of San Francisco, 294 NY 326, -[1%945][noting <the

"well settled principle 'that if a policy of insurance is written
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in such language as to be doubtful or uncertain in its meaning,
all ambiguity must be. resclved in favor of the policy heolder and

against the company”, citation omitted, quoting, Hartol Prods.

Corp. v. Prudential Ins. Co, of Am., 290 NY 44 [1943]).

Therefore, we respectfﬁlly subnit tﬁat in the event this Court
declines to grant reargument, these are leave worthy issues
warranting review_by the Court of Appeals.

WHEREFORE, for the foregoing reasons, it 1is respectfully
submitted that this Court should grant plaintiff’s motion for
reargument or for leave to appeal to the Courf of Appeals and grant
any other relief it deems just, equitable and proper.

Dated: New York, New York
November 30; 2018

Keiis;k’Jv/Ggfﬁan :::
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YSCEF DOC., NO. 222 RECEIVED NYSCEF: +10/317201

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
e mb o e e ok A e om M W Wm A e A W MR M ML S MR KR SR N B M Me e e e W e N e e e X
JIN MING CHEN ,
Plaintiff, . Index No. 65014212014
- against - . NOTICE OF ENIRY OF
. DECISION AND ORDER OF
INSURANCE COMPANY OF THE STATE OF . 'THE APPELLATE DIVISION,
PENNSYLVANIA . FIRST DEPARTMENT
Defendant. :
---------------------------------------- X
SIRS:

PLEASE TAKE NOTICE that the within is a true copy of the decision and order of the
Supreme Court, Appellate Division, First Department, duly entered on October 30, 2018, and
unanimously affirming the Judgment of the Suprerme Coutt, New York County (Etleen A,
Rakower, 1.), entered June 30, 2017, without costs.

Dated: West Hartford, Connecticut
October 31, 2018

Yours, efe.,

SEIGER GFELLER LAURIE LLP

‘Elizabeth F. Ahlstrand, Esq.

Attorneys for the Defendant

977 Farmington Ave / Suite 200

West Hartford, CT 06107

Tel. 860-760-8400 / Fax, 860-760-8401

To:  Wade T. Morris, Esq.
Kenneth J. Gorman, Esq.
Law Offices of Wade T. Morris

Counsel for the Plaintiff
225 Broadway, Suite 307
New York, NY 10007

1 ~F R



YSCEF DOC., NO. 222 RECEIVED NY¥SCEF: - 10/31¥2¢1

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
---------------------------------------- x
JIN MING CHEN :
Plaintift, . Index No. 650142/2014
- against - - . AFFIDAVIT OF SERVICE
INSURANCE COMPANY OF THE STATE OF :
PENNSYLVANIA
Defendant,
........................................ X

I, Heather McCoy, Esq., being duly sworn, and under the penalties of perjury, deposes

and says:

1. Iam not a party to this action, am over the age of eighteen (18), and reside in
Torrington, CT.

2. I am an associate with Seiger Gfeller Laurie LLP, attomeys for Defendant

Insufanee Company of the State of Pennsylvania.

3. On this 31* day of October, 2018, I served the foregoing Notice of Eﬂti‘y by e-
filing the same through the Court’s electronic filing system and by first class mail at the addresé -
indicated below: |

Wade T. Morris, Esq.

Kenneth J. Gorman, Esq.

Law Offices of Wade T, Morris
Counsel for Plaintiff

225 Broadway, Suite 307

New York, New York 10007

Neowts 2. M,

Heather McCoy, Esq. d

. . Sworn to before me this 3/~ day of October, 2018
e fE

Notary Public
Tilan Kohner |
Moy Lovmmisiivn Sxpe ]39/23
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Acosta, P.J., Friedman, Kapnick, Webber, Moulton, JJ.

7512 Jin Ming Chen, Index 650142/14
Plaintiff~-Appellant,

-against-
Insurance Company of the State

of Pennsylvania,
Defendant~Respondent.

Kenneth J. Gorman, P.C., New York (Kenneth J. Gorman of counsel},
for appellant.

Seiger Gfeller Laurie LLP, New York (Elizabeth F. Ahlstrand of
counsel}, for respondent.

Judgment, Supreme Court, New York County {Eileen A. Rakower,
J.), entered June 30, 2017, adjudging defendant liable to
plaintiff for 51,526,938 with costs and interest from May 2,
2016, the date of the order granting partial summary judgment to
plaintiff, for $159,638.23, for a total award of £1,686,576.23,
unanimoualy affirmed, without costs.

The specific interest-related questions at issue here did
not become clear until after the May 2, 2016 oxder; only then did
Supreme Court clarify that excess insurer defendant (ICSOP) was
not liable to plaintiff for the first $1 million of the jﬁdgment.
ICSOP’ s fallure to articulate its position on interest issues
earlier does not support a finding of waiver, which reguires an

indication of an intentional relinguishment of a known right
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that, except for the waiver, the waiving party would have enjoyed
(see e.g. DLJ Mtge. Capital Corp., Inc. v Falrmont Funding, Ltd.,
81 AD3d 563 [lst Dept 20111). Nor will waiver be implied ™unless
fhe opposité party is misled to his or her prejudice into the
belief that a waiver was intended” (57 NY Jur 2d, Estoppel,
Ratification and Walver § 89), and plaintiff did not suffer
prejudice from ICSOP’s delay, as Supreme Court made no decision
about interest until it provided both parties an opportunity to
brief their respsctive positions,

ICS0R's interest-related arguments were not impermissible
under CPLR 2221(d), since Supreme Court granted leave to reargue
for the very purpose of enabling the parties to address the
interést issue., As the record does not show that the court
granted relief under CPLR 50193(a), plaintiff’s arguments about
the scope of the court’s authority under that statute are not
relevant heré.

Plaintiff’s interpretation of the “follow form” provision in
the ICSOP policy is not persuasive. He acknowledges thaé a
following form policy is read in accord with the terms and
conditions of the underlying policy (see e.g. Jefferson Ins. Co.
of N.Y. v Travelers Indem. Co., 92 WY2d 363 [1998]). However, he
does not adequately take into account that the “terms and

conditions” of the underlying Arch policy include, in its
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Supplementary Payments provision, Arch’s agreement to cover
prejudgment interest “on that part of the judgment we pay,” i.e.,
the first $1 million, and “all” postjudgment interest on the
*full amount of any'judgment.” The actual ICSOP “follow form”
provision, moreover, states: “Except for the . . . conditions

. . . of this policy, the coverage provided by this policy shall
follpw the terms, definitions, conditions and exclusions of the
First Underlying Insurance Policy as shown in Item 4 of the
Declarations.” Among the “conditions” of the ICSOP policy is the

“Maintenance of Underlying Insurance” provision, pursuant to

which, and regardless of whether the insured actually maintained _

such underlfing insurance, ICS0P’'s excess coverage would be
triggered only upon exhaustion of the “limits of insurance of the
Undexiying Insurance shown in Item 4 of the Declarations,” which
“limits,” in turn, were not reduced by, and thus included, the
interest payments set forth in the Supplementary Payments
provision.

We disagree that either Ragins v Hospitals Ins. Co., Inc.
(22 NY3d 1019 (2013]) or Welsh v Peerless Cas. Co. (8 ADZ2d 373
[1st Dept 1959], affd § NY2d 745 [19260]) supports plaintiffrs
position, given key distinctions in the policy language at issue
in those cases. Finally, we disagree that the ICSOP policy

provisions regarding “Mainténance of Underlying Insurance” and

29
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“Ultimate Net Loss” encompasséd underlying coverage only to the
extent of the $1 million per occurrence the primary policy
provided. -The language of the policies o not support this
interpretation, and instead supports ICSOP's position that its
coverage obligations were meant to be excess to all aspects of
coverage afforded by the primary policy - that is, not only the
§51 millian in coverage per ocourrence, but_also the Supplementary
Payments, which, by their terms, did not reduce the Arch policy's
insurance limits.

We have considered the parties’ remalning arguments and find
them anavailing.

THIS CONSTITUTES THE DECISION AND CRDER-
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: OCTOBER 30, 2018

’_‘,/"7

W CLERK
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2 :
NOTICE OF APPEAL FROM JUDGMENT BY PLAINTIFF, DATED JULY 20, 2017

(2-3)
FILED: NEW YORK COUNTY CLERK 07/20/2017 04:00 PN - INDEX NO. 650142/2014
NYSCEF DOC. NO. 207 RECEIVED NYSCEF: 07/20/2017

SUPREME CGURT OF THE. STATE: OF NEW YORK  Index No.: 650142/14
COUNTY OF NEW YORK ‘ ‘

JIN MING CHEN,
Plafntife,
-againat NOTICE OF ARPERL

INSURRNCE, COMPANY .OF THE STATB OF
PENNSYLVANIA | ,
Defendant

P D AW A S M P S A T : G 0 A5 e i

 PLEASE TAKE WNOTICE, that the plaintiff Jin Ming Chen
j{ﬁ‘*?i‘-a,inﬂi,}ff”j} hereby appeals to the Appellate Division, First
Departient. from. 4 judgment of the Supreme Couri, New York County
(Rakowet, J} dated June 20, 2017, and entered June 30, 2017, im
the office of the Clefk of this Court.
‘The plaintiff appeals from each =nd every part of sald
- judgment which is "ad'mraer'te Tm,

Dated: - New ¥ork, New York

July 20, 2017

Yaum, até.,

.Iaam Qsﬁ;i.uas of Wade T. Moxris
' Attorney for Plaintsz
225 Broadway, Suite 1510
Tew York, New York 10007
[212) 4136 *5993
T
Clérk of the Couyrt
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NYSCEF DOC. NO. 207

Selgér Gfeller Laurie LLP

Attorneye. for defendant

Inguranicd Company of The Stdte Qi Pehngylvania
West Hartford Centex

977 Parmington Ave,, Buite 200

West Hartford, CT 06107

Tal: 860-760~840Q0.
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CIVIL APPEAL PRE-ARGUMENT STATEMENT BY PLAINTIFF

(4-7)

[FILED: NEW YORK COUNTY CLERK 0772 0[2017 04: 00 PY
NYSCEF DOC, NO. 208

INDEX MO, 650142/2014

RECEIVED NYSCRF: 07/20/2017

"BUPHENE' CCURT OF THE -S1RT8 OF WEW FORK
COUNTY OF NEW Xoax

| i
;.rm &:m CHEN,
PLainEiEE,
-agaimstr-
INGURANCE COMBANY OF THE S7ATE -OF
PENNSYIORNIR |
pefendant

Index Wo.: 650142714

G1VIL PREARGUHENT SPATRMENT

THitle of aéticixi'i‘" "

JIN MING CHEN v, INGURANCE

 COMPANY OF THE STATE OF

PENNSYLVANIA

| Thexra has’ ham fio change in
,fa‘he ikle axc:ag’c ag £ollowst

The fellowing parties were

previovaly named as defendants,

AIG Dommstic Claims, Inc., ATU
Helmnga, Int:. ¢ Bmerican
Intematienal Grovp, Inc:, And
Chartis Claims, Ing,

Trdividual name, 1aw Firm name,
‘addvens, and telephone nuiber of
‘coungel. for wach Appellant

Elizabeth ANLstrand
Seiger Gfeller Lanrie LLP
97F Farmington Ave., Suite 2040

West Hartford, ©f 06107

Tel: B60-760~8400

| tndividual name, lav firm namg,
address,; sand taléphona - punbex
of counsel for sach naﬁpondant

Wade T. Morrds
Taw Qffices of Wade T. Morris
225 Broadway, Bulte 1510

New York, N.%. 10007
{212} 406~ 49_93

Renneth J. Gokman

0% soungel o Wade 7. Morris
228 Brosdway, Soife 1510
New York, N.Y, 10007

| {232y 261-0033.
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NYSCEF DOC. NQO. 208 . RECEIVED NYSCEF: 07/20/2017
Gourt and County from which Supreme Court, New York County

| appeal ds taken:

a'udge; o D o  Bileen Rakower
The appeal is from a judgmam © [ June 30, 2017
antensd:

7 Hot applicabla
Thers is no related action
o proceeding now pending in any
court of this or any ethﬁr

;uz:i,ad:i.etion,
The natuxe and object of I heclaratery Judgment, seeking an|
the eausefa) of achtion: order deelaring that the

| defendant  insurer's  disclaimer
was Invalid and that it had to
ﬁaniafy the undarlya.ng Audgment |
o ping interest,

Result vemched below: The aourt granbed plaintife’s
_ motion “for summary judgment on
the ground that ¢he defondant
| insurer’s disclaimer was invalid.
Xs defendant was found to be an
Hxoess  © oarriex, defandant
i nom rogeived a $1..million cowvedit on
the grownd that the excesa polisy
did mnot drop  down. It was
ordaved to pay the balance of the
judgment, which included pre-
judgment interest and poat-
Judgment interast.

¥hile the plaiatiff alsc sought
all, pre and post Judgment
inkenask dn Wiz motion Fox
sommary Judgrent, defeadant did
not dddress this issue when &t
opposed pl&intifﬁ' a motion.
bDefendant only first raised this
issue in iks motion te resettle
and TOBLYNE whimh was initially
dan:i.eﬂ. !Ehamaf’aer Defendant |
{meved again to resettle {but not
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mrg&m) end the teial court, sua
sponte, then granted reargument,
despite having already denied it.
Upori reargument the Court then
declined bto award the plaintiff
any post-judgment interest on the
| nnderlying awarxd and out  the
“avard of pre-judgment intevest in
half.

Iszuos to be raised on appeal:r |Whether the trial court erved in
: ' {granting defendant’s motion £or
Yearguwent =@z the  dsgue of
Anterest was hever raigsed prior
to entry of the finel ozdex
disposing of this matter.

‘Whether the trisl court erzed in
‘amending  the final ogxder in
viplation of CPIR § BOLY.

‘hether defendant waived this
dssue by failing to raige it in
opposition to plaintiff’s motion
for summary Suiigneat,

YWhether the trial sourt erred in
. declining t& asard any poste
HAudgment intersst and reduced the
‘ayard of prejudoment interest in
half on the nnderlying award.

Any- other imsues walsed on the
| zacord.

Dated: ~ Hew York, New Youk
' T aaly 20, 2017
Yours, ebg,, -

Wade T, Morzis

‘Taw Offices of Wade T. Morxis
Attornay for Blaintiff

225 Broadway; Sulte 1510
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New York, New York 10087
; 1212} 406-4993
~ Glezk of ‘the Court

Beiger GEellex Laurie LLE
‘Bttorneys for: defendant
Insuranca Com@any of The State Of Pennsylvania

977 . : Ave., Juite 200
West Hartford, ©T 8613?
els BEO-TR0-B400
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-AFFIRMATION OF SERVICE

STATE OF NEW YORK )
_ SS. )
COUNTY OF NEW YORK )

Kenneth J. Gorman, an attorney duly admitted fo practice law in the
State of New York, affirms pursuant CPLR 2106 that service was made on the
30~ day of November 2018 of the attached

NOTICE OF MOTION FOR REARGUMENT AND/OR LEAVE TO APPEAL
'TO THE COURT OF APPEALS

by regular mail in compliance with CPLR 2103(a) and 2103(b), on the addressee
listed below:

Elizabeth ¥, Ahlstrand
Seiger Gfeller Laurie LLP
Counsel for the Defendant

‘977 Farmington Ave., Suite 200

West Hartford, CT 06107

Kenuéth }/ngﬁqq

Dated: New York, New York
November 30,2018



Index No.: 650142  Year: 2014

SUPREME COURT OF THE STATE OF NEW YORK.
. APPELLATE DIVISION, FIRST DEPARTMENT _

JIN MING CHEN,
| Plaintifi-Appeliant
—ogoiné’:—

' INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA,

Defendant-Respondent

NOTICE OF MOTION

WADE T. MORRIS, ESQ.
Attorney at Law ‘
225 Broadway, 15% Floor
New York, New York 10007-3024
212-406-4993 Tel
212-406-4996 Fax

" To:

Attorney(s) for -

- Se_rvr’cé of a copy of the within ' ' Is hereby admitfed,

. Dafed:

.............................................................

Attorney(s) for
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e S

1
;
THE INSURER (INSURERS)* NAMED HEREN! 19 (ARE} NOY LICENSED BY THE STAYE OF NEW
YORK, HOT SUBJSECT TO'ITS SUPERVISION, AMD iN THE EVENT OF THE INSOLVENGY OF THE
INSURER (INSURERS), NOT PROTECTED'BY THE MEW YORK STATE SECURITY FUNDS, THE
FOLICY MAY- NOT BE SUBJECT TO ALL OF THE REGULATIONS OF THE JNSURANCE
DEPARTWENT PERTAINING TO POLICY FORMS,
~qb1' AL ’
S Arch
~ Insurance Groug?®
ARCH SPECIALTY INSURANCE COMPANY H
{A Nebraska Carparation) §
Home Office Address, Adminlstialive Address:
10305 Regency Paikway Drive : Ong Liberly Piaza, 53rd Floor
Omapo, HE 88113 Wew Yok, NY 10008
Tel: {500} 617:3252
NEW YORK - COMMERCIAL GENERAL LIABILITY POLICY
DEGLARATIONS
Palfey Mo.s O 0022461 00 Renewaloh NEW
EffestiveDater  07ipibT
Explratiof Dales OT/08108 o ] .
Al 72:0t8m standard inie sl Yo ndiling address ofite Namsdinsurad showe balov,
N liem 4.  NamedInsured and Prodiver o
{/‘\ ] Named Instred: ‘KA CHEUNG CONSTREUCTION INCG
: WMalllig. Address, 135-137 CHRYSTIE STREET
N/ NEWYORK, NY'10002
Progucer; PROGRAM BROKERAGE GORFORATION . i
; Malling Address; $00 SUNNYSIDE BLVD. ‘
i WQODBURY, NY 41757
Surplusline Praducer,  PROGRAM BROKERASE CORPURATION. |
Malfng Address; 1055 AVENUE'OF AMERIGAS :
' NEWYARK.NY j0018
Shtplus Lines Licenss Numbar. EX-782482.8
llem 2 Namedinsured Classified as: . o
[ Individoal . E Padsiership Carporation [ Trust 3
1 -Joint Venture e 0 e LT Othae '
Rein 3. ‘Limlis of tnsurance ;
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O

Egh Oceufrénce Limil F1,000,000

Pergonal ant Adveriishig injury Limil. $1,000,000 Any one persorar
‘ " argailzaFon

Damage lo-Premlses Rented o You Limlt SNIA  Anyong premises

GensrmlAggrenste Limit{Other Than $2,000,000
Products - Completed Operallons)

Producis~ Complaled-Qperations 52,600,000
. . Aggregate Limk
Hem5. Poffey Pramltme §137,500

Daposl Fremiums §137.500 [ Adffitchargeper each policy period

: B Adusieble, perthe Premium Computation
Enddrsement.
Miffmum Relalhed Audlt Pramium: $ 137,500
Minlmum Relalhed Premifum; 534,375  Not pubjuct to ddjustment in the

event of canceltatlonh by you,

item 8, Forms'§ Endorsemantsatiached;  Sed Schgdule-of Foms aid. Endoisements Fomn: 00
MLOO{2 go 01 D3

N CONSIDERATION OF THE PAYMENT OF PREMIUM AND 1N RELIANCE UPON STATEMENTS
MIADE 1K THE APPLICATIGN, THIS POLICY INCLUDING ALL ENDORSEMENTS ISSUED HEREIN
C SHALL CONSYITUTE THE CONTRACT BEETWESN THE COMPANY AND THE NAMED INSURED.

ArchiSpecially Instimnce Company Is icensed in'the stale of Nebraska only.
Arch Ns__pgdallp Insiteance Company f5- not ficensed In the siate of New York.end Ts nol subfect to ils
supernvisian,
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CONMERCIAL GENERAL LIABILITY COVERAGE FORM

# i s i

Vatfous. provislons:in this polley resirlcl cavelage, Réad (he enfire poliky carehilly lo datermme dghts,
dultes and what {s and is nat covared. ‘

and any ofher pereson or crganizalioh qualiying:es o Nemed sured:undar (his. pofley, Thie words *we®,
“us" and “obr* fafer {6 the company providing tis insurance. )

Thiraughoul s poficy fhie words-"you* and *your” rafer to e Narfied Tngtred shevia In he-Declarations,

The word-Thauret means any person or aegenlzation-qualiiying 25 sueh inder SECTION - WHD is '
AN INSURED. : j ’

Oihrwords.and phrases that appear I quoiation riarks have Spacrl meaning: Refer fo SECTION - ]
DEFINCTIONS:,

SEGTION I~ COVERAGES
BODILY IMJURY, PROPERTY DAMAGE; PERSONAL AND ADVERTISING INJURY l

1. nsuring Agiasment

a.  We il pay those sums that the Ingured bacomes legally. obligeted {o.pay ds damages
biecaisse of "bodily Ijury"; “propedy dsmage”; of ;pi_ar’s_nnl'-and gdvertrsing Injuny” to which
thils Insbrance appiies, Wa will tiave (he fight and duly to défer theinsited agalnstany
“sult" ateking fhose dariiages. However, werwll have rio-dily lo-delend [he-nsured agalns|

_Eny sult” seeking damages-for oy fifiry ordamage fowhich thig Ingirance:dogs nal apply.
‘We may, atour sole discrellon, lavestigate any “ocolirtence™ar offenss did setle any clalin
‘orsuil® lhal ey resul But :

— . (1 ‘Theamounl we will pay for damages {s. Inied =& Sacefited In SEETION it — LINTS .
L . OF INSURANGE; and
' @ Our vight and duly fo defend end Vitien we. have, wsed up the spplicable Jinit of .

Insurance I the paymenl of Judgmenls or selitements fo which s nsurarice appiies.

-Norplfiei: obligation or Nabillly lo pay stmis of perform aets or seriiess. is covared unless explicily ¥
provided Torunder the-SUPPLEMENTARY PAYMENTS par of iiis. policy. :

k. ThisInsurance gppllesito’
U1 *Bodlly Infury and *property datiage” only It

{a}  “Fhe Tbodiy Wiy or “propsiy-Hamege™ s catsitf by’ av “occuranice’ that
- takes place Ithe “coverags fesilory;- )

b} “Tiie “bodily infury™ or*property damisge” Gcyrs dydng ta “poloy period”s and

(e} The “budlly ojury™ ar "property damage” commientes-alter the BHeclve Date of
s, policy. *Sodity fjuy” or *propery damage™ which:is  contlnuation of or
drises oul of, relales 1o or resite feam, inwhole'orin-pan, injiiry ar darmage fliat
commiehtes belare (he, Eféctive Dtz of tils policy ddes not sammenca afier
the Effective Daterol this policy. :

—

{2} “Personal a‘nd‘advérﬁsTng Injifey" only i,

©0COLOISR 0 0807  Inclnfescopyrighted materlal of Insurance Sérvices Difice, Ine,  Page'{ of 7 l
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{a) Thié "persunaland ddverilsing injury*Is cayged by sn ofensa adsigout of your
bisingss agd commlfled [n ke *coverapetemlory™;

{8} Theoftsnse 1s comailed duing the *polisy pertod' and

{cY The -persepal and atverising Injry” conifentes afler the Effeclive Date of
tls policy, “Persons! and ddventsing injury” Whichis o conlintalion 6F of arisés
-out o, telates lo or yesilis fim, in whale 'orIn pad, infury: that commenges:
before he Effeclive-Date of 5% gollay does not comnignce aller the: Effsctive
Date of this policy.

If ény "occunence’ r.oRense cavared under this policy is also coveted In vhole oFin parl
tnder apy alher commerclsl general fablily poiiey iséted o you by us. {or by any of our
refated or aiffialed compantes) [neluding Eul nol Imltzd o'prior policles fssyed toyio:byas,
(ot by-any of ur relaled o affiated compinles), 1h_ta'~n}'njsl, that il be pald:urder all suah
policies. covedng, the *vecumence” orolfense 15 the single highest-appitcable IImi of fabiily
of oie of {he: paliclas Which cover i "orcurrence” oroffensa, This pravision does:notapply
to policles waltén by vs-(or by any of ourvelaled or alfifated companifes)-#s insutance that
#pplias In excess af Ils Indurarice, .

Exchisions

Tha exelusfens conldlnéd hareln and anyexclislons contalned in.entorsements to his policy apaly
tegardiess of whelher sy causs, evenl, maleridl of protiuct contrituled -congimently or Ivany
sequence o the Injuty ordamage.

This nstirance-does nolapply fo.any claum, *ut, Weraii-oriossaliat alleggs:

2,

Expected Of Intendad Injory

*Bodily:Infury” ot “propeny daimage™ fiaf In sy way, i wholewor In part, arises outl of, vefates
lo &¢ resuslls from Infuty or damage. expected or Infented fiom [he slondpoint of he insbred,
This exclusion does net:apply to™*bodlly Injiry® resulling ffom the use of reasonabieforce [o
firolest pérsons or propeity.

Contractual Liabliiy

“Badily Infury”™ or *propesty damage” for which the insured is. obligaled fe pay darmages by
rengon of the assvmption of Usbility in a confiael or apresment. This ‘exclusion does not
2pjly ta tility for damagss: '

Yy Thatthi fisired would have T e Bbsérice o the-conirel or agreemaill or

{2) -Assumed Tna Conlractoragreament izt is.an "iisured cantract; providad Yie *bodlly
Irjusy: or “properly’ damage”-occurs subsequent to the execliion of tha, eontiact or
-agreement, Sdfely for the: puposes of liablily agsimed in an “nstred torliact”,
reasanable atiomey fews-ant necéssary litigatien expanses incuried by oF for g (hird
Pﬂrﬁaa?;deémﬁd to be damages-tecause-of *Badily tytry™ or "properly damage”,
provided:

{e}  labilily to:such party for, or for the costol, thal party’s defense has also tieen
asstmed it e samie “Insuced confratl™;

(b} Siicly paly. Is nol an Tasued (other Wan sn addilérial: insired added by
) ‘endorsement 1o this policy):-and .

00 CELODIR G0 0507  Intludes copyrghled maleddl of Insurence Sendces Office, i, Page 2 of 27
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d.  Workers" Componsation-Atid Simbizr Laws

{1} Causligarcontdbuting to the intox(Galioh of any petson;

INDEX

RECEIVED NYSCEF:

{e) -Sugheiomey feés and [igation expenses are for deferize of thal party agalest
a ol of allemalive dispule resalinlon proceeding [nwhich damages ta which
tils insurance agipliés ere alleged.

*Bogily infiry™ or “propecdy demage” forwhich any msured miay'be helditable by rdasaki of

{2) 'The furnishing of eléoholic beverages to @ parson under he 1etiaf ddnklng age or
’ underthe Infivente of aleafiol, or

(3§ Any stalGle; ordmanice of régilation refating to the sale, git, distibulon tr uss of

¢ pplies. ohly U you-are - the busiiess of menufaciurlig, distibuting, seling,
senving oF fornishing dlcokiolis beverages.

Any ofiltialion of the insired tinder & workeis' comgensalion, disabliy benefits o

unekplyment compensation 15w 6r any simitar law(s)

“Badlly infury* that m any way, In whal or o ‘part. arfses ouf of, telstes-fo: or cesulls from

M A *employee” or “lempormty woiker™ of the Msvred ansfig ot of and 1n'the covrse of:

i !
¢ LiquerLlablitty
alcohalle beverages.
Thils:excluskon applies. ohly
e, Employer's Liabllity
{nfury to:
C {8} Employmeit by the insuced; or

i, ®ollilton,

?
!

Thisexclusion applles’

00 CBLODSB 00 0607  Includes cupyelghted materialof Insurance Servises Ofiice, Ing,

{b]  Perlanulig disfas celaled (othe conduct of the:fhured's Bustness;ar

(2} The spoise, child, parent, brolhér 6r-sister of thal "employes® as & ConseqUients of
Paragieph {1} above.

(1) Whethierihe nsyred oy bie lfébleas sn employer or b any olher copacly; arnd

42) ‘T any: obligalion: {o share dompgis vAth or repay sonieane glse who must pey
damagesbecatse.of the Injury,

This exclusion dods not apply fo liablifyassumed by (he:tnsured onderas insured contract’,

) sAny SodliyInjry”, “propenty-damage* or “perserial sid advéristng Injury et i any
way, To whole orin patl, arises out of, rafotes (o or results fom the-actuz); alleped.or
{hrealeried disthasge, dispersal, seapage, migralion, reléase orescape of "pollilanis™

(Y AlerFom.any premises, sfe of localionwikilchiy-or was at aby fme owned or
necupied by, dr rénted or loaned o, ary

[nguied, Howaver, lils spbparagraph
does nol apply to; .
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) “BodilyInjury” Isusiained within'a buddlig apd caused by smoke, furies,
vaipor o saot prodiced by or arfginating fom equipmeat Wal isivsed to
teal, conl of delitriidify tie bullding, or egtipment thak Is used to-heal
waler far parsonal tse by 1he bullding's occupsits-or thelr quesls;

{R].  "Bodily iJury” or *propierly detiage” forwhich you may be held liable,
{f.uu-.;éta:a ‘contactor-and 1he-owner.or [esses. of such premises, sle or
neation:has' been pdded 16, your polisy as ap. atdifonal: Insued. wilh
respeg( to yaiironguing aperalions: peioraied for 1hat addifanal sured
al that prarnises, slle or localon and such premilies, sile or localion 15
w0l and never was awied or occupled by, or rented or laaned-to, zny
insured, olher than ihal additorial Insured; or

{iliy “Bodily Injury".or *property damaye” afising oul of heal, smoke or fimes
-fraim & “hosllie fire™;

At or from any ptemises, sle or logation Which {5 oF was at any time used by or
far any parson of enlily for the handivig; stormage, dlsgosal, processing or
Uapiment of waste;

\Which e bF were sl any limie transported, hendied, stored, reated, disposed
-af, or processed. a5 waste bl or [or any Insured of any person of eiganizalion
forwhom Yoir may be tagally fesponsibfe:

A or Trom, sny premises, Sis or locallon on Wiich any msuied or -any
conlraslors: or suticoniractus woding dlrsolly or widlréelly on any Insured's
behall dte: perfoprung opertions (f Uie “poliulanis®-2re brought on ¢r fo the
‘pramses; site arlacallon-dn eonnzellon with uth operations by such isured,
eantracior or subconlfacion. Howaver, tiiis subpardgeaph:ddes not apply lo

()  Badily-Tnjury’ or *propedy damage”. arising oul of the escape-of fuels,
hibiginnts: or ofher operating fhwids wiich are needed to perfor: the
nonnal Blecideal, hydiaulic &r. mechankal funckang necassary for the
operation of *mobile-cquipment” o lis:pants, [ suek fuels, ubfgants oF
olher aperating ffds escape: from a vetilcls Gt destgned To Rold, store
ar récelve them. This axseplion does nat apply 11 i “Bodity. Injuny™ or
“fitopery damage™ anges put of the inlentional discharge, dispamsal or
relense of e’ fuels, ubivants. oF olheraperaling Hulds, or It bugh fisels,
lubrieants.or elbieroperaling Tlulds:are broughton o¢ Lo the premises; site

o feestion vaih the.fotent that ey Be-dischdraed; dispdcsad of selaased’

a5 fart of lhe.operations befp perfaiied by sush nsured, coritratlor o
subtonitacton i

) ‘Bodlly nfury or “propirly damage” swslalgad wilith 3 building and
cHised hz the:reléase &F gasas, fumes orvapors from malerlals brovght
rite:that budding th connaclion witki.operatfons belng pedomied by you
oo your behslt by a conlricior orsubconbaslor o

fitly  “Bouily Injury™ of “propery damage” artslig ous of heal, smoke of fumes
from & “hostile fire”:

Al or fiom any premises, slte or locallon on. which aay Insured. or aoy

cantractors. or subconlractors woiking direclly or Indirecly on any insured's.

behigirare paforming ogeiations i ihe operatipns arg o testtor, menior, claan

ups, rémave, contaln, iraal, deloxtly or nieblraiize, or in any way respend to, $r

nserss e elecls of, ‘pollalantsT oF

Inchides t_;apy'ﬂghie'ﬂ matensl of sumance Senvices Office, N6, Page 4027
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{fi o the exlent: Ihed any such-"Bodlly ury™ or “propedy darmiage” s Inctuded w
e "producté-canipleted operations hazard®,

-

(2  Any Ioss, costar expiense thatinany way, n whole of In-pad, arlyes uut-of, relates to
grrastlts from ady*

{a)  Reques), demangd, order, or gRalutory Or regulatory requiremom, oF any othat
aclion atltiorized or requied by law, (hal any Insured ar oihdis hvestigate; test,
for, mapftar; clean up, femove, dispose of, contain, Ireal, ebate, remediate,
defoify vt neultalize, or In any woy resgeid fo, of asseys the. effecls of,
Fpollutents™or '

(b} Clalm o “suil® by -or on behalk of & govemiienial awlhonly for demiages
because ol Invesligating, festing for; mipnlloding, cléaning up. (Emovig,
(disposing of, conlalping, lredting, abaling, remedising, deloxlying or
_gg\;fratgﬂug. of in any way responding fo, ‘or assessiig the effecls of,
“poifutants’

-

Hewever, this paragraph does nol apply o Habillly for demages becatse of “properly
ddmage” thal {ke Insured vaaild have in the absarice of such requast, demand, order
of staliory or regulatory raguirement, or such clalm or *sult® by or an behalf 6l'a
governmantalabinority,

g« Alrcratly-Auto OrWalercraft

“Bodiiy Infory” or*propery damage” tiatln eny wap, Indipte 6 epari, oises out of; ralates
{06 results’ fram the- owdiership, tglijerance, e or-enfrustinent to Gthers-of any alrcralt,
ln” oF walercralt oWned oraperated by of rented or.foaned fo. 6oy insured, Use Tnetudes
operalion and leetlig orvnloading®,.

This: exdluston applley even il the clalins sgalnst any insufet oliége naghigence or olher
i ‘wiangtiing In the supervision, Hilting, employmen), frailng of ronlétng of ollisrs: by \hyat

Tnswred, i the “ccaurreiice” or offanse which caused e wiuyy: of damage Involved the
cwnership, mafilenance, usé oF erisiment. o aifers of any alrerali; “anta” or vEleremft .
thatTs Gwied oroperated biror reniled of loaned lo any nsuied, .
“Hils excliglon does nakappiy tor .
A} Awalercrefi while-ashore on:premises you oivn grreql;
{2} Awalercraft yoirdo sslown ihalls:

(@)  Lessithan 26 feel lonp, and

(B}  Nolbelng vsed to catry perstris.or properly for-a gharge;

{3} Parking Br."sild".on o on Hie Ways next o, premises you-own of rént, provided the
“aulo” Iz nol biwned by o rented of loanied to yau or the imsured;

(4} “Bodily wjury* or “prapefly demyge® ailsing oul of the eperstion of any of the
eqbipment {isted fn Paragraph £{2} o7 .3} of the dellnlion. of “mobile equfpment™,

h.  Mobile Equlpment

v arm——

~Hoully tnjury™ d¢ “property damage" lhal in any way, i vihole or fnpact, arises oul of, reldtes
to-orresuils fom

00 CGLOOSB V005 07  Ihotudes copydghted materisi of Insurahce Services Office; Iric.  Page §of27
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{1} The vensporialion:of “makie equipment” by zm “aule® ovenéd or operated by or rented
-G foaned to-any insured: or ’

(2 The use of “motifie equipment” f, of Vilille in-praciica for, orwhite belng preparad'ter,
‘any preaftEnged raclng, speed; demelllan, orstunting activily,

. War

“Bodily Injusy’, "property doimagb” of *persurial and adverlsing injury® {hat I any way, n
whole or in part, atlses out of; relates 1h orfesills from: )

() War, Including undéolaied orcluilwar; or

{2} ‘Warlle sctin by a illary force; ncluding aallon In' hivdering or defending agamstzn
actual or expecied altéck, bif any govesiwngn!, sduerelgn or alher aufhiorily using
militery personnel orolher agenis, or N

{3} lnsurreclion, rebellivn, revolullon, usivped powar, or aelltn (aken by govarnimental
autharily intiinderdng or defendlng agamst any of tese

I Damage To Propeily
*Propery damage® to:

(1)  Properdyyou own, fenl, of oceupy, Iefuding any costs or exgensés insusrad: by you,
or any olher person or-enlily, for cepsly, réplicement, anhanteniant, rastotalion o
malnlgnatce of such progesty for any reason, Tncladifi prevenlien of thury (o a
persan-or daméiga to another's'propedy

{2)  Preniises you all, glve dway or abandon, If the-"propery damage” wises oul of any
pail of those. premlsas;

(BF  Propeay lanisd toyaw
{4}  Personal propariy inlie cate, cusiody or Sontrol of the insured;:

15) “Thst paitioular pait 64 7aal praged; opwhich you'or any.confrattorsur subcontractors
Watklng difoslly or Tndireclly o yaur behalf are-pedorming apéralions, If thegrapedy
ddrnage” arsas out afifigsevperalons; of '

) That parlicufsr parl of any. propedy Uiat migst be restored, repaiied of Tepfaced
becsuse "your viotk' vz Incomectiy parfcimed-an ll,

Parsgmagtis (1), (3):2nd-{4) of Wis:exclusion do not apply o “propiily damage” {olfer than

dardege by lire) {o: premises, Including” the-contents of such pretilses; tenfed to yoi for a
penod o 70k fewér-conseeullve days, A soparale IImil of tsittance. appiles o Damage To
Premises Renlad Vo You asdescibed i SECTION - LTS OFINSURANCE.

Paragraph {2) of, (ils exclusivn daes not apply It (he greniies are “your wark® and were
nevéraceupled, renled or held-tor rantal by-you,

Paragraphis (3) (4], (5} and (6} of s exciuslon.do not apply (o lisbllly asstmed undera
sideliack sgreamant,

Paragraph {6} of lils exclusion does aot sjiply 1o “pioperty damage” Ticlided In- the
“pradudis-gompleted opéralions hazard™.

@0 CGLOIDE 000607  licludes eopyilghied materislof Inserence Serices Offlca, 6. Page & af 27
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00 CGLODEBOD 05 07  Inclidés copyngited malers) of Instrance Senvices Qfiffee, Inz.

Damdpe To Your Produst

‘P;%peitf damage” lo “yaur product’ arstg oul of “yaur product’ dt any parl of *your
product’,

Bamago To Youp Work

*Property deimage” to-yourywark” arising out of “your work® or any part of “your work” and
Included iy this *peadueis-completed operalions fiazerd®,

‘This excluslon doey no} apgly i the damaged viork or (i work aut of which the damage
atiseswas parlormed on your behuil by o subsantiatlor,

Darrage To Impaivod Propory Or Property Not Physically Injured

"Properly damage” 1o "tmpalred properly” or propedy thal hag net bezn physleally Infired,
&ristng culok ‘

(1) A defact, defltiercy, Inadequacy o dangerous conthlion in “yaur* praducl® of*your

Work'; ot

{2)  Adelay or fallire by you or enyone soling on your behell fo perform. & conlract or
agréamiant ineccordance with s tlarms,

‘Ths excluslon dois ot apply fothe loss of use of othar propiasty arislng ot of sudden and

secidentalphysteal injury to“your produet” of “your work afies Tt hias-been pul 1o its intendad
use,

Exclustins J, threghim, do nat:apply to damdge by e i premisds whie fented to yots or
temporarily oteupied by you with pamission of Whe owner A separale’ Tt of Thsurance
applisstohlz:covarage o5 descrtied WSECGTION [ ~LIMITS OF INSURANCE.

ReealtQr Praducts, Wark Of lmpatred Progerly

Damates clalned forany loss, costorexpense ncurad by you or olfiers for he loss of e,
withdrawal, recall, lispeclion, repalr; replacement, adlusimend, removel of disposaloft

(1 “Yourpmduct’;

{8)  *Yeurwoik'; o

i3)  “impalied gropery™;

i stich prodush, wodk; o propedty is Wikdrawn or fecalled from fhe markel-or from use by
24y ferson of grpanizalion biscatsa ol:a known orsifépecisd defect, dsficiency, ivadequacy
ar dangeraus conoilien in k.. B

Asheslos

“Hudily Tnjury"; “propeity damage” or *personal and adveniflng Wwjby” (hat In eqy way, In
whole %Hnagﬁ. arlé,as-‘o‘ulror‘.—‘rélales;lo%r resulls from Iﬁe"ﬁsbgé[a?b ggtﬁx’ﬂ'. d

This estlusion mcludes but i notlimited to compliance vilh eny request, defmand, oider, or

slatotory or-regilalery requitement, ot any olher 2ction suligdzed of vaquired by law, or any
loss, cost gr-expense-ansing oot of or refafing to the vasigation of, vhaling; tesling for,
monitoring, slaening.up, Temoving, Sonteiniig, treating, deldxifying, neulrdlizing, remediaing

Page 7ol 27
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-ordlsposing of, arfn‘any way respondlng lo, or assessing the effects of 2sbeslas, as viell as

;:'uy t;béls’. faes, expenses, penaiiles, fudgments, fines ar sancllons arsing: fram or velating
erele,

Asusedi iy exicliston, “asbestos hidzard” mavns;,

{1

@

&)

@

the:aelue), eliegad-orthrealened expasure (o, consumption of, igsstbn of, inholation
of; abseption of, eilsience .of,. o prasente af, asbestos In any fshner or form
vilvutsoever, elther dielly or intlresliys

‘the utlugl or alleged Fallire 19 Vi, advise dr fstiuct ralSted to asbiestos In any
matingr of fotm whalsuever;

the aplual or alleged falivra Lo prevert expostreto-asbestos s any manner of fom
vriralsgiaver,

e -gc{p_al_q:.élt'egeu presence of ashes(ds tn:any manneror-fomwwhalsoever, Inany
flace whalsgever; whelher ér not wihin.a buildmy of slructure, nciudlng lts contenls,

A5 used Ti thls excluslin, asteslos” means any substance, regardlass of its forn-or slals,
contaming ashéstos,

-Nilhtés; Liabilily

.Any-frijury or gamage

]

{2)

{3

4

00 CELODES 00,06 07

wilth fespect Io:which an insuiet tidar the. poliey'1s also-an:insured under & aliglear
anergy 1abilily-policy issudd by Nucleat Energy Llabiitdy instiance Assosation, Mutval
Alamis:Enefpy Lisbllity Undeririiers, Nuclear insutance: Assaciation ol Canada.or by
of (hwelr suttessors, or would be an IisUred under any such polisy bul for is

lekininalfon:upon exiavslon ot iis ot of latildy; of

resulling from. the thazerdous preperles® of nuciser maléal® and vith fespsct o
which {4) any peison or oraenizallon {5 tequied 6 misthlali fnancial prolection
rmsuant.la-lhs AlamlzEnergy Act of 1554, 'or ariylaw amendalary tisréol, or(bf he
histred {5, or had \ls policy nof bedn fssusd wobld be, entilled to indsmaily from the

Unitied Statds of Americs, drany agensy: (heretd, under.any sgregment-enfsrad Ino
by the: Unlled: Stafes of Ameres; of sny -ageney. theréed, Wilh. any pefson or
oiganlzalion; or ' '

unider any Medical Pagments caverage, to expensgs ngbied wilh fespedt to "budlly
f{l}l.l_'ry’ resulling fromy the "liezandous propeiles” of “nteléar matodal® and Hdgiig oul
of the opefalioh oFe "nuciedr f5lily” by any person or organtzaion;-or

under ahy Liabilly Coverage, o ‘sriy:Injufy or damage. resulllig from *hazardovs
properties” of "nuclear materdal’, 1E '

{8) The ‘auclaar materal (a) Is alany “nvdlear tactily awaed. by, of-apersles by
oronbehatlef, gninsired-of [brhas been discliarged or Wisparsed therafi;

{6}  The "nuclear materal® Ts canfalnéd In "spenl fucl of “wasls™ at any Eme
possessid, handled, used, procesied, stored, Iranspdrled or disposed of; by or
on behallolan sured; or

{e}  ‘The injiicy or:damage-arises aut of the lupishing by an Insuted of sevizes,
maledals, pads or equiprient In conneclion wills the plannlng, conistrutlion,

Inclirdes copirighted materal of Insurance Services Offlce, tn.  Pape 3 of 27
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malnlenance, operalion of use of eny *nyclesr faciily”, bul ¥ sush fatiily 1s
localed within the United States of Amariea, ifs tenifenes or possessiong or
CGanada, Wils excluston {¢) applles onty to-"propery demBge” (o sitch "nuclear
Taciiiy® and any property hereal.

As usad it s exclyston:

¢}
{2}

@

2]

5

()

{n

1G]

*Hazardgus ﬁm peres includes mdlosctive, fosle or explosive progerfies..

Noclesr iralerial’ meads-*source malerial®, *Special nuclear material” or *byproduct
material’.

"Source matenal’, “speclal nugkear wialefial, and *by-product muterlal® have lhe
Eeani?gs giveén tham tn the Atdmic Energy Acl.of 1954 or In any faw amendatory
erecl,

“Spent fuel® means sny Tuel element or fuel cormponent, solid or liquld, whlch hes
baen used or exposed to midialon iva“nuclesr reaclir,

“Waiste” means any waste melédal {a) contalnlng “by-product materal” other than fhe
lallings of wastes produced by the exlbracilon or concentration of urnlum.or toviurn
from ‘any oré processed primady for He "sdree maleral® content, Brd {b) resulling
from-the- apefallon by any person or crgantzellon of-eny “nuclear facility™ includéd
Under-the first tid paragiaphs.of lhe definlifon of “risctesr faclily”, )

Nuclear faclity™ means:
{81  Any“oucteareeastor;

by Any vaulpment.of device dessgned of bsed for (1) <éparating the {Solopes of
treniim or plutontum, (i) prbcessing.or ulilizing “spent fel’, or (i)} handling;
processing ar packaglug “waste';

el Any.equipment.or dévice used: for the processing, fabricating ‘or aloying of
“special nuclear mulerial* Ibalany Ime e tolal amoant ofsich malesal in the
custody of the fnsured -t lhe premlses whera such. equlpmiént or device (s
lagated conslsfs of or eontalts mote lhan 25 grams of plutailisiv.or umnium
233 tr any combinellonthereot, or more:han 250 gtamns of wanium 235;

(d)  Any stushure; basin, ‘ekcavalfon, pramlses orilace’ prapared or tsed far te
-slotage-or disposal af “Wasle's

#nd anélides the sile on -which sn of it foregaing is lacated, aW operstions
condiieled aivsuctrsile aqd al pramises vsed forsuch egsrations.

"Hutfesr reatlor rigans any apparalys desionied dr used Yo-sustam nugtear fisston In
a sell-supporiing chaln rézclion of lotonfaliva critical sass of fissicnable mataidal

“Propedty damage” lriclades ull forms of radloactive confarifnalisn of property,

q.  Employnyen) Relafed Practices

Any Infury or dariage lo;

i

A person ansing out of any;

U0 CELORIB0OUE 07  Includes copyciahled iriatarial of Insursnce Services Office, Ine  Fage'd of27
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(3) Refusalto emplby,
{6} Terminatlon of that person’s employment; or

{c} Employmentretaled praclites, polltes, acls or omlsslors such as Ry,
fromolion, coeiclon, demofion, evaliafion, teasslonmient, discpline,
defamatlon, haressmenl, humiistion of disedlinfialion directed at that person,

{df  Aclfon doder Tils V. of Gie 1984 Cial Fighls Act andfor any amendmants
thérato; or ’

{7}  The spouss, chiid, parent, brolher ot sistar ¢f that personas a consequence of By
Injury ‘or damage to. thial person st whom any of te employment-telated praciices
degcréd In Paragraghs (3, (b}, {o).or{d) above Isdlecied.

Py

This exglusion applies,

(F  Vwhelher e Insured may bo hetd iisfle &s an employer, prospadiive emgloyer, or in
any olher caipacily; aid B

{2} Torany obigalion i share damages with or repay semeane else viio musi pay
damages bevavse of the firy.

rn  Prigrloss

Any *baidlly Injuiry”, "propedy damage™ ot “personal and advertising Iajury®, I such fhjury-of
damage 15 @ contipvation-of, or arises ait of wjiry or damape that commenced prer fo the
Efféelive Date: of the pialicy,

5 Fupghor Bicterin

*Bodily Ijuiy’, “priperly damage” of *persons) snd adverising dfury” at nany way, In
whiole orin part, arsesout o, relates to orresulls from the “tungl or baeterla hazard®.

This axeluslon meludes bl Is ot iaited {o complianca wilki eny request, demand, order, of
stalulory or regulatory requirament, or diny ather ackion aulhorized oF required by (pw, or any
loss, cast or expénse nslng-cul af of refallng 1o the invesiigation of, -abibling, lesting for,
monligrihy, cleaning up, removing, conlailng, treating, detexiliing, neulratizing, ramedlaling
ar disgosing of, or in 2ny way résponding o, or assessing the effects of “ung! or bactaria®,
aswell as any cosls, [ees; experises, nenslies, fudgrenls, ines, or-senctions arising from
orrelating terato.

FHils-excuston deas:nol dpply To-say *fungt or battaila” that ase. are o, opare cortampd:f
[cod orbeverages, -

This exeluglin apphes regardluss of whethier any caubs, event, maleflsl of product
contiibited cancutiently or f any sealiencs lvany such infiry or damags.

As used I this exclusian, “lungior baclerz hezard” means;

{1)  aclual, alleged or iveslened exposure o, consumplion of; Ingestion of, inhalilion of,
absorpllon of, exlslence of, ur presence of, "langt o bacledd” -any ranner of form
vihalsoaver, either directiy or indirectly;

{2 the=clualoralleged fallurs o vaidi , advise:or lisfruel retated 1o *lungl or bacteda™in
ARy manmeror form whalsoever,

G0 GELODIEOD06 07  Tnoludes capiitited matedal of Instrance Sewvices Dfiice; Ine.  Page 10 of o7
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3)  he'eclial'of alieged failure 1o préven! sxposure (o “linglof bacteria® In anymannet ar
forén Whalsoever; or i

{4 he acival or allaged presence: of “fuipt or baclerid® In dny tiznner of (ofm
wialsoaver, in any place whalsopver, yihether or nof within: § bullding or stucture,
in:lt;di,ng its contents..

As Used In this-exelusion, “ungh of bacleria™ Inclyds, withoul nillalion, mold: dildew, yesst,
spofes, .mycoloxing, endulbilns, of olher palhogens, o wall a8 any penieulales ‘or

bypradutts of zay of (e foregoing, eilber direclly.orinditesily,
Lead !

*Badily njiry*, “propery daniage’, of *persoral and sdveitsing Injury thet (n 2y way, In

whole arin parl, srises ous:ol, refates f, ortesulls from ihe "tead hiazerd™,

This exclusion ncludes but e nof fimiled tocompliance wiih sniy fetjuest, demand, ordé, o
stejutory-or.regulalory requirement; ar any oltér aclion awlhorized or required by faw, or any

Ioss, cost or ekpense afisiag oul-of or relallig To the Investigalion of, abaifng, lestig for,

monltoring, cleanlip:up; rémoving, conalning, realing, detoxiiying, neultalizing, remedialing
orifisposing-of; orin-any viay fasponding fo, or assassiiy the eHaels:of, laxd, 85 wellas any
t;smi.rees.- expensds; penallies, judgments, fnes, of sanchons ardsing ffom: of relating
1hereto, .

As used intils excluston, *lead aZard” means;

{1}  the ackal, alleged o threalgned exposure to, censumption of, Ingasiisn of, inlielalion
of, ohsarpllan, of, E¥islence of, or presenck af, tead Ty sny wianner or fom
Whatsoaveg, eliher directhyorindirdctly, ’

{2} theastual orsliEged Tadure lowam, sdilse of nsteucl refatat o leat i any. manmer or
farm-vilatsoever h

8)  the aciual pr sileged faltare 1o prevent exposiie. 1o fad- Iy any mamér 6F form
‘Whatsosver; or ’

) lhewcloal dralleged presonce of ad In any fianner er form whalsowver, fn-any place
whatsoever, whelher 6Enot wilhina bulliiity arstridtive; Inctuding s contente,

Intellectunl Propesty:

“Bodlly infur®, “property damage’; of ‘péistnat:and adverllsing fRjury” thalin any way, T
viole orin-pa, ailsed-6ulf, relates to-orresults-from the aclial or slisged pubiieation or
ulterance -or ¢ral o wiilign Stateenenly vliith:«re dalied as-an Infingament, solaifon or
defarisa of dnyof thafolowing righls of faws:

{1} capyelght; othier thanntAngEmeN 16 your adverlsemenl of copyightor slogan;
(2] ppleat

{3} iradeseerels:

%) trade dress; or

{8) Irademark, service mank, cerificalion mork, collactivé mark or lrade naine; alfierlhan
trademarked of sevice marked WlEs o slogans,

00 CGLOOSB 00 0807  tnefudes cojyilghiad maters! of Tnsutance Services Office, Ing.  Page 11ob27

RECEIVED NYSCEF:

& s ameis Baw

INDEX NO. 650142/2014

02/24/2017



FILED: NEW YORK COUNTY CLERK 027/24/2017 04:34 PN

NYSCEF DOC. NO. 193

i

g ™~
f H
Y

V.  Vafus Persondl and Advertising Injury Offenses

“Parsonal snd adverdismg lijiy"

)

(2
&)

“

s}
-~ ‘ m

(U

®

o)

110}

Caused by orat the direction 6f Ihé‘lﬂ_swe,df;ﬁlh the knowiedge that the pet wauld'
vipfate the tights’ of snother and woulld oflel “personal and advedising Infury™

Thal fn any way; inwhole of in part, adses ol of, relates (8 or s8sulis from oral or
virftien publication.of mialaratar any {elevision; sadip.or-alher alectranfc:gublication or
broadcast of any: kind whalSoever {ncfudmg. but ok imited lo publication by maans o
inlemet, exicanel, e-meif or webske), if done by of sl Ihe direcilon-of Ihe Insured with
knowiedge of fis falsiy;

That In any vay, In whole or i parl, adses out of; relates o o resulls from oral or
witiety pubReation of maleral orany tdluvision, radio or other efeciionis publicalion or
broaddast of any kind whalsoevar (ncluding but nol-fmited to publicalieh by means of
internet, exiranet, e-mall"or webslte) whiosa first pubfication o broadeast look place
before the beginnlng of the*policy pefiod”;

THat it anyway, inwhile or I pad, arises oul of, relates To'of results foma a erfiial
act coinmitied by or gl the direclion of the Instired,

Forwineh e tisured hos assumed fabiilly in 8 tantraot or agreement This exclusion
doias notapply fo. llability Tor darages {hat the tnsurai wauld have I (he atisence of
thie eantraclor agreement:

Tivatin any way, In whole of i pat, ansesobtof, related to-of tfastlls from 2 breach of
‘stiplrach;

That'In any-way, In wholc ef in pert, erses oul of; reldtes to-ar-resulls frath o fakure
ol Goods, -produsts or genless (o conform Wil oy slatement of quality of
pevioriance made fn your “advedisenient™

“That In any way, In wiitle or fn-part, siiges bhit of, téfales o oF rEsulls fomdhe wrong
descriplion of the. pilce of goods, products oF servicas slated:n your *adveilisement’s

Gommitted, inwhele or lit part, by an nstired Whoss business €
{a) Adverising, bwédoaat'!n'g. gebliahtig oF telecasing;

{6} Designliig ordetértalning sanfentof éab-siles {or cthors; or
{e)  Aninternal sasreh, seiuss, conlel or servics provider.

Howaver, this-exclusitn dbes vl appl to Paragraphs 45, 4., b. and &, of *peesanal
and adietlising Infiry under SECTION V ~ BEFINRTONS.

For the puipnses of Whls exclslhn, fhe pibeing of frames, torders or finks, or”

odveising; fer yal-or slfiers anywheteon the itesntl, fs-nat bydlsall, cansldéred the
business of adveriising, breadeasting, putiltshing or lelécasting

Atlsitg olil of an efeciranic ¢halfoum or titillatin bodrd e Tnsuted hosts, owis, of over
wiilch thelisurad exerclses conll,

0b-CELO0SR 000807 includes copyiiahted materatof insutanica Servies Offca.inc  Page 12 ol 27
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{11) Ausig-oul of the unduitiorized use of anniher's- name o preduct bn your esmall .
address, domaln. naliie or-melsleg, or eny ciher simiar lactics to mislead =nolfier's !
potentiat-cusiomers,

w. Sjllea

"Hedlly Injiny”, “fropedy dnmape”, or “personal aad adverlising injuey™ What In any way, T
whole O in part. oflses out o, fefiles to-or rasulls irom:.

(1)  theaclual, dileged or thrsalensd dxpdsure to; cansumplon of, ingastion of, inhalatich l
" afdratisarption.af, “siica®, eilher dicesly or Indlacliy;

{2)  the-pclual, alisged or hrealened expesurs to, consumplion &, tsgestion, of, lnhalsiian .
-of‘absorption of, extslence of or présence of, *shica dust efthier difecty-or indireclly; 4

{8) the aclualorallaged faiire (6 warn, advise of Inslricl retaled to "siiica™ia any mahner
of [om vhalsoaver, ‘

{4y lheaclatorallegad fallire (o pravent exposure 1o “sllisa™

This exclusion fchdes. but is:not lmiled (6 complianss with anjrreduest, demand, order, of
stalifary of regulalary requlrement, or ary ollier action aulhidrized.of requirad by taw, ar ny
dtiér clalm, “sult’, demat, loss, cost of epense affsing oul of, relsling to or vasulllng:fromi
the investigelion of; dbeling, testing fos, monlioring, cléaning up; Temoyving, conleining,
trealing, déloiiying; nevlratizing, remédiating: or disposidg of, or (n-any way responding o, :
or assessihg the e_f[eg;s of "siiea”, A8 Wel any costs, feas, expenses, panalties,
Judgments; fine’s, gr sanclons adising orresulling therelrom or relaling therefo )

As:usadtn isexclusion:

i) *Bilca" means any subslance coritalning silicon dibxide (S[02), including, bul o
N 1imited 16, crystolling ar nonscrystating. slkea, siita parizles, sifea safmpbunds, “sfica

y dusI” orsynlhelic sifica, inclisding biol aot lmited to precipltaled sillea, silloa gel, frmeg '

: slica orsiioa flogr. ' :

[¢1] ;?ucajdusr wigans Hush conlaining *silies” dlone or mived with siny olher dust or
iber(s),

X.  Eiettronlc Data

Ramages adislng oul of the loss of, 1085 of use of, damaps o, corrupllan of, Tnablly to
access; orinabiliy lo manfpulate “elecianc dala®,

v, Viokitiowof CommtinTcation or lnformation Laws

“Badiy-Injury”, “prapedy dimage® or “personal and adverlsing.injury” tiat in .n(wa.y. in '
‘whiole or I pail, anses autaf, relétesfoor resulls from theviclallan ot alieged violailon of:

{4} The Telephone Consumer Proleclion ASL{TEPAY, Ihe Controlling the, Assault of Non-
Sholiclled Patiography and Matkelng Act (CAN:SPAM), daf e Utlvers Privacy
IProtection Acl, Tncluding any amendmiants or edditfons feihe foragalig; or

(2) Aoy olher (adersl, siate of Iozal-stalule, regulslicn of ordinance ihat ¥mils or profibits
lie sending, tensmitling, comaunica¥ng or distitiviion ot materdat or Information.

SUPPLEMENTARY PAYMENTS

00 CGLOGES N 0807  Includes copyidghted matsdal of lisumanceSarvices Office, Ine,  Page 13 oi27 t
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defend:

1 Wewil pay, wilh respect lo any clalm we investigatle of satile, or ang “soll” against an Tnstred we
b

£

bl

c,

e .

8

All expenses we ingtr. ,

Up to-$260 for cost of batl bonds required becavse of apcidenls or kaffic faw viotallons
tising autof the wse-of any veliiole o which (ke Bodily Injury Liabilllty Soverage spplies. We
do'notkiave lo furnlsh Wiese Honds,

The costiefbends lo refease: sitachmienls, buk nly for bind arounts within the appliatie
limit 8 Insurance. We:do ot have to furnizh ifiese bands,

A ceasonabile expenses incumed by e dnsured at our request: fo aselst us [ Lhe
Jnvesligatian ordéfense. of the clalm or *sul, inclifding echuaf loss uf eamlfips up o 250 2
day bacatise:of e alf from. wock,

Al court cosis taxed agalnst the: insited in tie "sult, However,. Ihese paymadls do. not
Include: stioriey's fees or atforney's-expenses laxed agalast the insured.

Prejudgmenl Inferest awasdedagalnskthe insured on thet part of tie Judditishlwe pay, Ifwe

make an offsr to' pay the applivable limlt-of Insurance, We will not pay any profudgment
iinterest based omthak pendd of Une afler the offar, :

'Hg_fgre_ we huve-pald, offered fo-pay, or-deposited In coilrt the part af the Tudgment that ls
withn ibe appicable lmit of Insuranese. :

Alttiteraston Whe full amoyrt 6fang:Judgment (hat accryes aifsr enfry of the judgment snd

These payments will notreduce the fvlls-of insurnce.

2, Ifwe defend n insured apalast 8 “sot eid sn indemnilee of the, Insured is afeq named &s & parly
(o e *aull’; wewill difend.that indeminilse i al althe following condiions aire mat:

-8

b,

Cy

&

f.

The “suil” agatnst the Indemnites seeks damages far which the insgred has-dssumed the
Tability ok The indemnlise In a:cantract or agreement iatié-an *insined cottact

Tiild fasutance Apites to swch liabilly assuméd by hetsured;

The obiigalion to defend, of e cost .of the defense of, (hal Tndemrifiss has also been
ansUnied by the Insured Tnithe sanie Yinsured contiael”;

fie alfegationg: . e wull™and the.fifrmalion we:Know abadl the- Teogunense™ afi such
;Hg_! ] .Iigﬁ_riﬂfsl dppears:tu'exlsl butwiagn the inlerests of this isufed and (he Tnteraxts of the
ndemnitee; :

The indemnlize and the insured ok us to Contiict and conleed e defense of ot
Indeinhltes agalnst suéh *stil” and agree thatwe can a2sign the same chunse! o defend the
insirag and the ndeminliee; and
‘The Idemnlted:
1}  Agreesin wiillng to:

{2) Coopetate Wil v lhe Investigation, setifement or defenseof the "suil”;

(b} Immedlalely send us coples of any demands, nolces, stmmonses or. legal
papers recalvad Ih conneclion wilh the sult;

00 CGLODOS GHIE07  Incluted copyriphted materal of insurance Senioes Office, fne.  Page 14 of27
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lel  ‘Nolfy-anyalhar insirer whose coverage is avallzble ts theandemniles; and

{4)  Cooperate with us wih respect lo coowdinaiing other applicatile Insurance
available {p he Indemiiiee; and

%) Provides us vl witlen pulkiorzelion to-
{r)  Obtain feeards and’olher mlormalion felatad to the sults and’

(&} Conductand cantrolthe defensa of Nz tndemnltae-in stch “sull’,

So long. 8% the above conditfons are rel, allomeys fees ingomed by s Ih the defense of thie
indemniten, necassary Iigation expenses IncUived by us any necessary liligallon expenses
incurred by the' Indamnltee al oup raques| will be pald s SUPPLEMENTARY PAVMENTS,
WNatvittislanding Ihe provistons of Paragrmph 2. b. {2) of SECTION | - COVERAGES, -stich
payments will nol e deemed to be damages for-tiodily injury* and “properly damage” and wil nol
reduce (he [imits uf nsirance,

Our. abligation fp defend ihe insuied's indemniice and lo pay for atfomey fees ond necassary

lifgallon expenses ss Supplementary Paymenls ends when:

We have used up the appliceble lnilt of Msurance n ihe payment. 8! Judgments of
satlemenis; ar )

The canditfons sét jorlti-above, or e terms of the agreement deserbed fn patagtaph T,
aboveare-no longerniel. )

SECTIDN (1 - WHO1S AN [NSURED

1. Wyouare deslgnated in.lhe Declaralions as

B

An individual, you and your Spotise aré insueeds, but only with respect to the condict of 2
‘buiginess ofwhichyou are (he soli gwner,

A parinership or joint yenture; yourare an lisused, Your memmbers, your patiners, nd thelr
Epouses are also Insuteds, tul anly wih respect (g the coadiiclof your buslness,

A limited Jlabiity company, you 3re an Insured. Your membess are also insurets, bl only
Wil réspect 1o Ihe condugt of your businass. Yaur macagers ate Insureds, but only withy
tespect o Iheir dulles as your managers inthe conducl of your birsiness,

An -arganiZaon:olhir than & padnenstip, jolat venture-or limited il company; you are

.an'insured. Your “exaculiva offcers” end-dfrectors.ora insureds; bUt anly wilhi respect o thelr

dutiés ag your officers dr dirsétors:in'the <onduct of your business, Your stackhalders are
atso Instreds, bul onfiwilty respect o heir tability G5 stockhiniders: i

A lrust; you are an lasured, Your tustees e also-lnsureds, butonly wilk féspact (o-thelr

dufias as tustees:Tn e conduct of your busligss:

2. Eachdfthe following Is aisesn Insured'

: 1%

Your “valunteer woikers® oiity whil: petforming dulies direcliy refated lp the conductof your
buglness, or your "employces’, other [han eithar youe Ysxecnlive. offcers” (if you ere- an
orpanizalion oltiar thzn = partnershio, Jolil venlite or iimiled. [iabillly. eotiipany) or your
mangzgers {if fou ore 2 iimfied Tty compang), bil onfytor acts wilkin the scope af thelr
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empliyment by you of while performing dulies dirscly relaled fo the conduct of your
bisslness. Howaver, nons of these "empleyses® or "vollmleer workers sre Insuteds for;

{1} By Infucy".or "persone) and ddverhsing Injury™

{8l Teyol, lo'your padness oriembers {ifyou ate-4. pannetshlp or jaint ventute),

INDEX NO.

RECEIVED NY¥SCEF:

ta your wietbars {f you are a Wmlled Fabiily comipany); 108 co"employes™

while 10 the. otfme: of s or her. eliplayment o perorming dulies diteclly
tefaled to Wie conduct-of your busihess, or (5 your other “volutiaer workers”
‘whileperforming dulies direclly fefuled to lhi condutl'of youshusiness?

{b) o e sgbuse, child; parenl, brother or slsler of {hal cotemployes” or
"volurlesr wotkar® as a cansequence of Paregraph (1)a).above; .

{&}  For which thereIs any olligalion (o Stiare damages with ar tepay Samecne-else
wl_;o r;logs_tgp_ag damages bacause of the infury descrbed in Paragraphis-{1){a) or
{byabove;or )

(dr  Assing oul of his or tier groviding of falilng fo providie-profestional hesllh care
-sendlces, -

@) “Propefiydamage” o property’
{8) Owhed, ootupiedor used by, or

{b} Rented o, It lhe care, cuslody or gonteal of, or over which ghysicat conlrol s
befng xercised for sy purpose’by )

yolr, &ny of Yo "emplogees”, “valunlekr Whrkers®, any pAIIET OF miember (f you-ate
8 parinership or joint vénire), or any meniber (i 'you ats a fimited Hablilly comipany).

b, Any person {olher than your *smgloyee” or "volunter warker), or @ny organizalion while
acting asyovr real estale mansgen ’

) A ,g_(hpe'rsun «or organkzalicn taling, propet lemparary clistody of your praperty it you dia; bui
ohlyy ‘

(3 With raspeci to liabfly asising culof 1te:malnienance ar use-of that propsiiy; ond
{2} Unlibyourlegal représentative lins been:appolnted.

t:  Your feégal reprasgnlative If you dle, bul wnly with respect to ditles os “such, “That
representalive will have all yoiir dhts and dities under s polley,

Any -erganlzallon you rewly acaiire or form, oihier than e paitneship, joinl ventie. or inuted

{fabildy- company, and cver which -you maliefn ewneiship or majorty Interest, will quallly as a
Namied Tisured Il theie [5 no other (heurance avallable 1o thal organtzation. Hovaver, covetage
vnderthls: provisio:

& lssffvded ol vl \he 90" day-after you acquire or forev s drgrafzetion or the end of the
“policy padod’, vihicheverls earlier;

b:  Does nol apply {o *bodily:injury” or “propesty damage® that ooctrved-befote you aequired or
forried the-Grganizaion, and
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c.  Dbés nolapply to-"personal and adverislng Injury” arising our of 2n offenss commitied
hefote you acqulred or tarmed the orgarization.

Furiher

{1)  Any niuwly acqulred or (rned brgontzation that is notraporied o us witkin.the tme
" -period desciibed in subpsragraph 3. i, sboveis dol Andisured undertils palicy; end

{2)  Foltowing the end of fhe 80" day descrbed In subparagraph 3. a. dbove vilhrespect:
lo such newly acquired: or formed arganizallon,: we reséive e nghl fo exclude
covetage, or to charge addiinal Gremium; or lo-amend (he {émé and condilions of
eavarape,

No person o organizalion is an lnsured wilh respect io the cogduct of any current or Fm patlagtshep,
folntventute or limited Habliity company that s nol'shiown 852 Mared (nsured Thike Deplasations,

“BEGTION I~ LIMITS OF IRSURANCE

1. The Limlis ol Insurance shown in the Declarsions: and the 1ules below fix Ihe most we wil pay
tegardiess:of Kie number of:

a,  insureds; :

b Clamsmade o “5iiils® brought; oF

&  Persons ar prganizalions-making claling of banging “suilss,
2. The Geners! Aggregale Linlt{s the most wewiipay for lfie stni-of;

. a-  Damages {or "bodily fnjury” or *propery damege®, except such. damages: ngluded i the
) i “prodicis-cumpleted dperallpns hazard;and ’

b Damagis:for‘personal end advertiing iy

% The Preducis-Gomplaled Operations Aggrégale LmiltIs the most we will pay lor dameges bicause
ol bodily Injury” atd ‘prépénty-demage” Incléded In the “protucls-completés operafions hazind”,

4, Subjectlo Parmgraph 2. sbove, the Parsonat and Advertising njury Liinltts (g migst we wilt pay:for
(he sum of:6ll damages because of &l “persaral and -adverising Injury” sustelned by any one-
parsonar drganization, ' '

5. Subjectla Paragrophis 2. or3, sbove, whichaveiepplizs, ihie Buch Qccutrence Linilis the mbstwe
will pay for thessum ot aif GEmages becatss ot sl "bodly Infury® and "property damage™adslag oul
of ahy ohik “occunenie,

G,  Sublectto Patagraph 5. sbiove, thé Damage To Premises Renled o You: thiltls the mastwe wil
pey fortanagesbecanse of “propetty damage®io any one prsmises, whilerénled (oyou, orfnthe
<Bse of dampge by fire, while renled 10-yoiror temporarly voeipléd by you vith, petmissian of the
owier. -

RIS )

The Lmits of fnsumnce apply (o the “pollcy pedod” sel forth in the Declarallons or any
entorsements thereto,

SEGTION IV~ COMMEREIAL CENERAL LIABILITY CONDITIDNG:
» 1.  Babkruptey L

00'CELR0BE 000507  licludes copyrighted maletalof Insurahce Services Gffice; in  Paga 17 oF 27
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Bankmpley of Insvency of the Kisured or of i insureds stats wil nef, reliave us of our
obligations uider this policy,

2. Dubies InRlie-Event Of Oscurrence, Oifors, Claim Or Sult

2, Youmust see o Il thol we are nolifiad @3 soan ag praciable-of an “Scgurrence” or an
offense which:may résult In & clalm, To fheextent possitle, notlee should Ticlede:

() How, when and where fie "ogguivence” of oltense leok itacs;
(2] Yhensmes and eddressss of ny infured persensand witnessesyant

{3] The nalure and lacallon of any Inftry or damage- arising: out of the "acturrence”™ er
ofiense, )

Nollce of an"oecuneqgee™ oran offénse Is not holice.of a cialm,
b,  Waclalmfsmade or-sult’ Is brought agatnst any insured, yois musl
(1) Immedslely record the specifics of the clalm or “sull* and the Gate recelved; sad
(2)  Molify us s soon as pracitable,
You nivs| seeto I (hist we teceive writan datice 6F (he ctaim or "sul* s sonn as frackicabls
e, Youand anyolher involied tnstred must:

). liimadislely-send us copike o any-demands, noles, suindionses or lagal papers
‘redaved:in connecilon with e olsim'or Wl

{2} Authosize ps o eblaln fecords and-oliier [formation;

{3) Gooperale with.ug i hie Tivestigation ar setiiement of the claim of defénse against
thesui’; and

{3)  Assislus, upen our-reguest, In the enfaicement of any sjght agalis! any person or
organization which may.be llible-to. e Tnsured because of injury-or dantage lowiich
this thstirancy riray also appiy

d.  Nohsured witl, except al that Ingured’s own cost, valuniadly miske a fayment, sgsumé any
obligativn, of Incur éhy-expense, athar than for firshald, withei our consent,

3.  LegalAcllion-Againstls
Mo personor organizallon fies & right tider s policy:

g  Ttiold us'#s & party arolhervise bring us nlo o “sul” asking.for damages frem an isured:
or

b, Tosusus anliis poliSy unless ol of iis ks have Bean il comiplied-with,

A figigon or organization.may sue us to recover on an dgreed setlement dr-6a.a:final judgment
salnstaninsured; bulwo will not be flable for damages tal are aot, payable under the terms of
this policy or \hist 2re In excess-of the spplicable limll of insurance, An agrged seiiementmedns s
sellément and refease ol {iakilly sTgned by s, e insured and fhe clalimgnt or-the: clalmanils Tegal
rspresentative,
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Qther lnsurante

This Inswanee 15 excess over any allier valid edid celleclible nsurance that agplies to any clalm-or
*sult’ to winsh his Inisurane agplles, whelher such ottieriaurzace s viiten on. primary, excess,
colligent or on any-olher basls (excapt If Iha! other wsufance 15 specilically wilten o apply
excess of Ihls Insurance), shif Ihrs’%nsur,ance will fict. éontibule with @ny olkersuch Insurance.
Hdwaver, this-condilion does ol apply fo-Commurisl Geieral Lability nsuranga pollcles faaved to
olt-by us.as desedbed In-subiparagraph ¢, of lhe thsuiing Agreement (Pari 1 of SECTION I -
COVERABES), ’

Premiurit Audit
2. Wewlicompute all premiiims for ihis policy it atcordence with dur rules nd sales,

b, The premium shown In ihis-poficy as the Beptsit-Pramlum 15 an advance premium.only. At
Ihe close of each audit:péilod we wif compule tha edried premium [or that périod ang send
natice to the firsl- Named Insuiad, Tha dus date for aurdll and relrospeclive prémlims s he
dale shown a5 the: due date-on- the bilk Ifthesum of tie Depos]l and any Budit fré;
patd for the "polley perfod” Is.greaté than:the. earnad pradilim, we will retum the excess te
fhe first Namied Insticed, Howsver, such relien §5 sublact (6. ffie Mmimum Relalhed Audi
Premiumi.stiown Is Jtém 4. of Hie Detiarations,

e, The fitst Named Jnsived must keep secords of lhe Misrmaton we need. for premium
‘edmpiilalion, and'send vs coples al such (fmesas we may réguest,

Representations

Bj-accepling s policy, yovagrée:

a. Fhie-statemenis fn the Daclardlions are accomle aid complele;

b.  Thosestalemenls:are based upon represedilationsyou made [ us; and
¢ Wehavessued This-policy In relfsace Upon your tepresentationg,
‘Bepamtioh Of Hsureds

Exceat with mapsc! to he Limils of Insurance, and any Aghts erdulies speclially assigned Tn Ui
foficy tothe first Named Tnsived, tis Insurante applies,

a  AsleachNamed insured wars the orly Nated livsired; and

b, Saparalely leach fnsured aga‘!n_sl whomslalm [s mate orsul™Is brovgh;

“Transfer OF Riyhts Of Recovery Agalns{ Others To Us

1 tie Tnsuced has sights to recover aif.or part of any payment we fiave. made under this policy,
those righls are ransfaived to us, The nsured must do nothing after 1685 to tripair. our tights: At our
request; the insured wlll brifig “euit” or franster those Hghis fo usand help us enfores them,

Cangellation

. The Mst Nemed Insurcd shown: In the Declarallons: may cancel lhls-j:aﬁcy by maiting or
-defiVering 10 ts sdvance written holite of canceliation.
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b Wemay cancel thils policy by maliing.or defivering 1o thia fes Nemed insured witlen nollce
ofcantellslion.al luasl;

{4 10-days Gelore ihe effective dale of cancellalion I we vancel for Aon-payment of
premivm; or

{3} 30 days before the affective dale of cancellation ) wa cangal for Zny oiher season

e Wewil mall ordeliver air nolice lo fhe first Hamed Insured's Jasl maing sddress known (o
us.

d.  Nollca ol tancelfalion wilkstale the efiedtive date of canica!lstion, The “poliey perlod* witend
on thatdate,

& fithis policy Is.cancelled, we wiii send the- fiist Named: Insured eay premiom fafuad due I
we.cancel, the ralund will he-pro rala, H the fitsl Named Insured cancels, (e refund may be
less:thait pro rale, snd eny refund will be subjzel i he Miginum Retalned Premium shawn
in l_llnec‘il.),v.'t:larallu,ns. The cancellatlon will be effective.aven Hwe have pol made or offetet 8
refuad. :

1. [f'\hispolicy fs-cancelled-and. the Policy Premitim Is adjustabile, the: Minimum Retalied Audit
Prepium: shows In.ltem 4 of the Datlarations will-be pip-rated. cotimensuralg will the
rasuling coverae penvd, dcd that-pro-raled amount will be the qevr Minfdum Releined
Audit Prémlum, Notwilhslanting the premium caleylation defermited by & piemm audit, or
by premlum: additlons or reldfs duilhg lhe “poficy periad”, {he amount of the, Deposil
Premlutii that We rélaln shall be no less thair the. pro-valed Mintmum: Retainad Avdlt
Fremium. In the avént hal the-first Named Insuted cantels the poficy, lhe amount tfiat we
relaln-shall beniofess than the pro-rated Minlmuim Relalhed-Audd Premiam, orthe Minlmum
Relained Premivm;shavn in item 4 of (e Declaralions, Whichever is grealar.

g IFthe poficy Js subjecl lo eudit, a. prenmlum audliwillbe canducled ta deferming ihe amavat of
teturn premivas dure: {subject lo te: minfibay prémiims descilbed: abobe), I the policy 15
candelled by the fifst Named Insured, and the Insured dpos. wgk sliow us lo conidire) the
.prgmlm‘;t-a’ﬂd_ﬂ' or falls to-conpierate with us In. Rs completion, then ao premitm Wil be
refuried,

h  1inotice s matied, pgraof of meling vl be.suificlent pidof.of nctice,
Changes
Thl'is palluy conlalns alf agreements bebwdan you-and us esnceniing (iednsurence-afiordad, This

A cy's?“- terms can ba amendad or waived only by endersemant Issued by us gnd made i parl of
stlicy, . ) :

Ihspéction

Wi shinll Bié-permilited, tivt not sbfigated, b faspecl, sample and menilor on’a continilig basls Ihe
Insured’s propady or.operafions.at any Uiie, Melther ourright to imake Tispactions, samiple and
mopltor nor the gotust underisking \kerest nor aoy:reporl ihareon shall consbiule:an undedaking,
on bitiali of the Insured or-olhars, 1o delermine or warrent ihat proptsy of opeiations gre gefe.or
héaiiﬁl_gl"or- canform lo acceplable engineering praciiee, or-dre-in compliance vilth any lavy, role of
‘regutélon.

Namedinsureds
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% The fist-Namet Insured shiown, it the Declaralions ¢ duthorized fo acl on behsll of afl
persans or organlzations insured under this-policy with tespect 1o all mailets pedsinlng
Ifie-fnsuranes afforded by the poliey; ’

b,  Each Named Insured Is joinlly and severally llabla fot;
{1 Al pcamiums due underthls palley,
2} Altobligatons that arlse doe (o any deduclftes appliatle risr thls polley, and

(3F  Any ofher financlal obligailans of thie Nained ingured (o us afsing out of eny
sireemetits cometned In this policy.

“Transter of Youit Rights and Duties unier thls palicy

Yeur tights and dulies under Iifs policy may riot be tranaferred witiout aur wilifen consent, excepl
in-the caser of daath Yo-an individual Naméd Insbred.. I you dle, votr fghts and dulles will ba
trensferred to your iegal representallve biul only within the zcope of dlles ey vour fagat
representative, Unld your legel represenletiva 15 appolaled, anyene having proper (emporary
cuslody of your propedy will fiave. your riohls and dulles kit oily wiih respecl [o el property.

SECYION V.~ DEFINITIONS

1.

4,

iast, published or diselbisted t merket segments or
jodicls. or senvlces Tor ‘the: purposa- of attracling
iz definlllan:

" m  Nollces thal ate-publishied Inclisde malgfsl placed on the Infemiet ar on simllar electonis

fnean’s al.commnicallon: and

b, Regardinpy webssiles, onfy (hat part of 2 webisiie that is abisul your goods; prodicis or
sevices fof e purposes of alliasling clslomers or supporers Ts considered an
*advertisemenp. .

“Aula” rigans:.

2 -Aland nittor vihicle, Yaller orsemivelier desfgnedt for trave] on public.foads, Including any
' allsched machinery or equipment;,

b, Anyolher lang vehlole tiat Is-subjact to a compulsory or finenchal respansibiily law. or other
mlor vehiela Insurancs taw in'the state where 1ts Ticensed or prncipally parated

Hawever; “auio™ does not iriclude ‘moblte equipment’.

“Buidity: lﬂg_my" ‘means bodlily Infiry, sickness or disanse suslalned bya person, including daalh
testilling from any ofthess atany Ime,

“Boveragt lerliory” means

a "éhg.L;nlted Slates 6f Ameyica {includlng its Yerlodes and possesslons); Puerlo Rico and
anaday

b,  Internalional walers o eiispace. bul only If the Infury or damage:cccurs-In the cowse of
ravel ortransportalion batween-any places Included in Paragraph 2. above; or

¢, -Miotherpaits of lhe warld Il'the Injury of damage arisas out of:

Q0 CGLOG9B 0D U6 07  Includes sopyrighted materlal of nsirance Services Otfice, Iné  Page'2f of 27

INDEX NO.
RECEIVED NYSCEF:

I,

650142/2014
02/24/2017



FILED: NEW YORK COUNTY CLERK 02/24/2017 04:34 P

NYSCEF DOC. NO. 193

f“\.

Ti
8,

10,

{1} Goods of products made or-soid by you In the wermtory-dascibed. m: Farzgiaph &..
-above;

(2} “Vhe-aclivilgs-of 8 person whoss home.Js b the terlory dascribied in Pargraph o
above, byl s away {ora short {ime on your buslness; or

(3) “Rérsonal and sdverdfsing ljuny" ofienses that take plaée Ihraugh the Inlermet or
' sliilfar aldetronts means of commiliaiion

provlded the risvréd's fespansibllily lo pagﬁam‘ages_ls- defermined i & “sult” an fric fitits,
in We: temilory descabed in Paragraph b, dbieve orin a sebiizment we agrée to.

“Elesleonlc data™ means Informatian, facls or proprams stored as or on, crealed or used on, of
trensimilled to-or fiom compuler softwate; Intluding systéras and applicailons softwars, hiard or
Tloppy-disks, CD-ROMS, tapes, drivas, calls, data pracessing devices ar any offier media which-are
uset with eleslionioslly controlled equipment.

“Eniployes* Includes a *leased worker”, "Employeé” does not include 3 “lemporary Worker”,

*Exetulive officer™ micans & person holding any of ihe officer posiflons. crealed. by your charsr,
wonistiuiion, by-laws arany alher stmifar goveralng doctiment.

“Hoslile.fire* means ong vikich becomes uncantrofiable or breriks il iom where & was tolended to
be,

“imigaired propinty rizavis: fanglble propentys olief tha "your-produd® 6r "yobit Wik, that canniot
be used or fs-less usefuf becatse:

8. 1l incosporales “your product? or ~your woik' thet I5 Knavin or thoughl to be defective,
daficlent; Inadequate or dangers; or

B.  Youhave Talted to fulfl the terws ofa conlract or agnéenent;

it such praperty tin bt restoret fo usety;

a.  Therepalr; replacément, adjustment orremoval of "your protuct”or "your veork’s or

b Yourfullling theferns of the confract of agresment, l

*insured contracl” megns;

a. Awitenconlactfora lease of pramlbes. Howaver, that parllenof ihe willeq conlract fora
Jease of premlies gt Indempllles ainy 5e;san or organization for damage by fire to' pramlses

while cenled to You or temporatily ccstipled by you vilk permisélon of the owngris fel-an
*insuifed conlracls

6. -Awrltensidelack agteement;

¢ Any easement or lwense sgresment, extedt i conriection wilh consirsetlon or demoliton
operzlions on or wilhin £0 (eet of a callrond;

d,  An-dbllgalion, a5 requirdd by ordinanice, lo Tndéminify & munielpality, excepl I eonnection
with work fora munleipaity;

. e Awiitlen eleialormaintenancs sgreement
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L Thal porl of 3y other waitisn contiac] or vaiiters egreement petiziniig to your biismess
{includlig .ai fndemnificalion of a munlcipality I Eonnibclion Wwith work perommied for
riunielpalily) wiider which- you-sssome \he torl llabilily of ddother pady 1 pay for "hodlly
Injury* or *propedy damage” Io a thiid fetson or ergatizallon, Tor fabllity meansa Habiilty
thatwotld ba Imposed by lawn (e 2bsence of anywitllen coniractar wiitien agreement,

Paragraph f. does not ncliude that part of 2ny wiltien contract or wiitten agreement:

g

{11 Thal indermnlids & flisosd, for “Godily Thjury™ or “properly tamage™ ancing el of

i eonstruction or demplitioh. eperatonis within S0 fegf of any railrosd prapery and
affet:htrﬁg any riroad biidge or tresile, lracks, read-beds, tunnel, undergass or
¢rossing;

{2}  Thallndemnifies an architec, englieer or survayor ot infury o dammege drising cul of;
{a)  Preparing, ajproving, or f3lng, (o prepare.or shprove, maps, shop drawings, {

eplnlons, repotls, suiveys, field brdurs, change orders o drawangs and '
speclicalions; or

)  Ghing ditectiong. or instuctions, or falking Lo give them, If thal i the. pilrweiy
cause olthe Injury or damags; of

(3)  Underwhich Ihefnsured, IFap aichilect, enpingsr or suveyus; assiimesfabilly for an .

injiiry-ordaimags arising oul of he Insured’s redderiag or Blureto.rendes prolessional

. seivicEs; Including those Msted In Paragtaphi (2} ahove or supervisory, Inspacion,
erchitéofuiat or englheerng aslvitfes. )

EPL

11, “Leased worker” mians 2 pardon Rased to you by @ labor leasing -firar. widér an sgreement
behween voirand the labarieasing fiom; (o peromm duties relatedto the condct of yair buslness,

s, “Teased woiket" dogs ot Includiea “lerporany worker”,

(J, ’ 12, “Lozding ofunloadlnn” mizens the handtng-of property;

a,  Aflarliis moved fam the place whese |lis-accepied for movement into or-onto an alcraft, l
waléreralt orYaule™y

b, ‘White itls tn oron'an slrcrafi, waterpralf of “auta” or

©  While Ifis belog movet fom en alitref, watsrcral of *auto” lo the: plice whare it Is Fnally
détivered;

but “{oad(ng ox tloading” does not nclude the movement of praperty by' means of a'mechanical H
devlee; alhigr thisn & hand fuck, thatfsnotaliached fo the-aircrelt walererattor “aute™. .

13, “Mobllz equigment’ means any of the folloving: typss of lend veliéles, intluding any sitathed
‘nachingny orequipments . ’

2. Bul:iaéters.\fa;m machinery, forktifts ami offier vehilvles dasigned for uss piineipally off pubiie
tonds; )

b, Vehlzles malntalned foruse solelyron arnekl fo premises Yo ovwn.or rent; i

¢, Vetilcles ihattravel on crawler reads;

4.  Vohldles, whether selfpiopelied. or not; malnlafed pilmailly 16 provide mobiiy lo
-+ penrEnently tnobnted:

Jp—

00 CALQISB U005 07  Inctides copyrighted malerls! of Insurance Seivices Olffice; Ine,  Pagi 28'of 27
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1.

15,

(1)  Power ceenes, shovels, loadess, dlggers or diilis; or
{2} Roadconstiuction or resurfachy equipmenl sushi a5 graders; scrapars ar tolfers;

e.  Vehicles nol descibed i Patagraphs ., b., €. or d.ebove that are kol sall-propelied and
ace. fnaintained phmadly t6 provide mobiity to permanently sheched equipment of the
{ollowitig types:

{1} Al comiprebsors, punips. el generdars, incliding spraying, wélding, bufding
cleanfiig, géophysical exploralion, Kahiing and well séwictng equipment; of
{2)  Cheny pitkers. atid slmiler devices wsed lo rlse ar lowar workers;

. Vehldlel not desedbied ih Pagagreghs 2. b, €. or d.. gbove misintelned’ pricwdly for
purpates other than (hetransporialion of persons drcdrge,

However, self:propelied vehloles with the follaming 1ypes of permignsrilly allached equipmant
&1e o} “mobile eqiipment bul wil bt consfdered “aulos™

{1}  Equlpment destgned primanly for
(a) -Shiowremoval]
{8} Readaainishacee, bikeol constreslion of fesurfacing; oF
(o} StEetcleaniny;

(2) Chenypickersand similar devices mounted on aulomokille ¢r uck chassis and vsed
{o raise o lower Workers; sod

(3) Alr compessors, pups and generalors, feluding. spraying, welding, bulidlng
cléaning, geophystcal expdralon, fighilfag ant wellservicing equipmeit

Hoivever, “mobile sqglament® does not Include farid vehlcles thial:are Sibject fo a campolsary of
finantial respensibilily taw or Gier moter vehickoinsuance faw In tie Slate where It1s ficeased of
pirnelpatly para Lend vehlcles spbjécl to a compulsory brifiaanclal responsiility Tavw orotlier
niotorvehlcle inyurante: faw are considared ailos®,

“Creriiance” meang an avcident, including conlinbis or repealed exposva lo-subsiantlally the
same general iarmful conlilions:

“Personal and sdverstog Injury™ means infury, Incleding. consequential "hodity Infury”, arising aulof
ong drmore-of the following-enumeraled offenges (felerted lo throughaul (s policyas-Hfense):

a.  Fatseerrest, detention & fmprispment;

b, Melitlous prosetulion;

¢ The wisaglol evicllon fianm, woongltl entry falo, of ivasion of the nghl of private dcougancy
-of a roort, dweling o drarmises thol a person ‘ecciples, comelited 4y i on behaif of Its
owner, landiord or [essor;

6, Qrel or vallen publicktion, in any maaner, of malerat hal slanders or ibsls o pefson or
organization or disparages w person'sor gfgeilzalion’s goods, protiicls or services;

e.  Oralor w;iﬂen publication of malerta!, iazay manner, thel vislales & person's iighl of privacy;

o0 CELODEE0D 08 67  Includes copjighted materialal insurance Services Olice dnc.  Page 24 bf 2y
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18,

18,

f.  Theuse af anothér’s adverising. «lea inyouir ‘adverisernent; o

g,  Tnkinging upon enothérs copyright or slogan ln your “adverusement”,

Al *pefsanal and. adverfising Inftiry anistig oul &f the same or similar malenal,. regardiess of the
mgdiz Tn-which-such melerial s tommunicated, Inciuding but notiimited lo publicalian by means of
Infernat, extra-nél, amatl orwebsile, will be consiored-as anslig selely.out of one offense,

*Bolley pst;lud“'meénsma patlod of time ffom th Efactive Dale shovin i the Dectarallons {o thé

edtler of the Expliation. Date- shown I the Decliralions of ¥ cancelled, the efiective date- ol
caticafation.

~Paligtan(s* wisan any solld, lquid; gaseots or termal lnitant or contamifiznt, Incliding smoke,
vapor, sool, fuies, aclds, alkalls; chemlcals end waste, Wasle includes, withaut. limitation,
malnrials 1o be racycied, recondliongd ariestaimsd.

*Praducls-complalad oparations hazard®,

3. Means ail *bodily }njunf-and “proporly damags” coctinng sway from premlses you own or
teal and arsing oit of "yaur praduct or “your work® evcept:

) Protiiicis That are sWlin Jour Shystal possession; or

{2)  Woik fhisl hias not yel beeri complalad or abandatied, Heweves, *your workvilll ba
deamed campiatedat the earlies! of te loilowing fimes:

{7} Vihenall of the wotlccalled for i yeuticantéact tras beencomplated

(b}  WWheq all of e viork fo-be,done al the job sfie‘ has been complated If your
conlraat calls for work al'mefe thanone Job site,

()  ‘Whign that part of fhe woik doneal 3 [ob sile has been put to Jts Intended-use
by any person of atgaalzallon olter than snotiver gonbreictor or subconiraclor
vinrking-on the sameé project.

Wa:kul'h‘ﬁt maj iigéd Sefvice, mainlenance, corection, tepar or réplacement; but which s
olhierwise compiste, wilt bateaied as completed

b, Dossnotintide hodily lury* or*propedy demage® ansing out of

) The lféﬁ'spﬁr_lﬂtén of propey, vnidss:the Injury or damage ailses oulofs candillen in
or on. & vehitle nof owaed or opersted by you, and st condiion was creatad by tho
“joading of vAloading” of thal vehicle byany Insured;

{2} Theexistence of fodls, untnstalied equipment of sbandaned or'Griused materals; or
(4} Pradusts oroperalions (or Wwhish (he classilicarian, lEted i the Declaalions érfh a

gnlicy scheduls, states Lhal producls-compleled operallons are subjec) v 1he General
Aggregaie Llini. ’

"Proptiry démage™ means:

a,  Physieat mjury fo tanglble properiy, Tncivding &l cesulling loss pf use of thal praparly, Al

such I0ss of ise shall be dﬁemed {o oscur at hedime of e physTeal infury that caused 1 or

DY EGLODIBOD OB 07  [nclidss capyrighted melenalof (Rsurance Services Office, tho,  Page2s of @7
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g,

21,

22,

23,

b, Lossafuse of tangible propedy thal 1s nol physteally injored AY| such-lass of use shall bs
deemad K degue ot e dimie of the'“occurence” thil cagdsediL

For the purposes of s nsurance, *electronic data® Is ndl langible propsry.

“Sull" means a civif,prageedling in which damages because of *haidily Ingecy”, "property damage” ar
“personil and advedisihg Infury™ to whith fhis msurance epplids are alleged, "Sul" neludas:

a,  Anwblirelion procesding mwiich such damages are claled and lo-which the Idsived mus!
submll or-does ubmil with ourcongail; o

b,  Anysother sltemaiive displie resolution proceeding bn-which stich. daiiages are clarmied arid
16 whiteh the Inaurad submits with our consent.

“Femporary Worket™ means a pefson who Is fursished to you lo substilite fof & permanent
“ampldyek” onleava.or lo meel sgasonal or sherd-termwotkload condifons,

“Volunteer workei™ means a person wha 16 nol your "employes®, andwho donates his of her wosk
and acls al e ditection. of and within the scopeof dulles délermined by-you, and I not pald a-fee,
&alary or ollier compensalion by you or anyong elée for thelr wok performed foryou

“¥our prodiicl’;

2.  Means:

() Any goods or prodticls, other han vea] propeity, manubEclired, sold, handied,
distibuted.or dispased-ol by,

{a) Youw
(&) Cithers rading under your nsme, or
{&) Apersonerorganizalion whose. business or assets you kave acqulred; dnd

{2} Containers (offier than vehices), malerals, pats or equipment furalshid o
cotifiaction vith such goods or produels,

b.  Inctudes

(1} Warentias or feprasentalions made el any [ime with respect lo the. filness, quality,
-durability, performance of use of “yoir produdl and ‘

(2).  Theprovlding ofor fallure to provite warnings-or insiiucllons.

. Doos nel include vending mechines ar offier proparly renfed o or focaled for the. Use of

offiers. but tot satd
“Yauf woik'
8  Means.

{1} Work or opesalions parformud by youar onyour behsll and

(2} Malesals, parts orequipment fuinished inconnection wilh stich wark or apttatons,

b, Includes:

00 CGLODSB00 0S8 07 Inclides copynghiet! matutial of tnstrance Setvices Offics, Ing,  Page26 {37
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()

it} Wananlles or represeritalions niade at any il with rEspect to the fitnass, qually, ‘
dusabllity, périarmance of use of “yauf work”; and

{2}  The providing of orfature to Ppravide watalfigs of lnskuctions,

(::}
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Insurance Groug®

Signalure Page

INVITNESS WHEREOF, Acch Speeialty fnsurance Comipgiy has caused s policy to
be executed and attested,

Wﬁ@ﬁm %

Mark D. Lyons

Madin o1, Nilsen

Presldent Searetary k
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READTT CAREFULLY.
i SERVICEOF SUIT

Ik is dgreed thal in lhe gvent of the Tdlufe of itfs Company 1o Say any amount:glalmzd fo be due
hereunder, his Gotnpany, ot the request ol (ie: lnsveed, vil submit 16 the {uﬂsgll‘t_:h’un ol &ny Courl of
Gampetent Jurisdichion villlile the-United States and vl comply with sl fequirements nacessary to-give
stich Coud Jurisdician. dud sl matlers orising heretnter shall ke delemided (n aceordance with the lew
&g praciice of such Courk,

ILis friher sgread (at Service of pracess In such sl may be maede upen the- highest orié in authordy
besting: the tdla “Commisslones”, “Diresfor’ or ‘Superinfendent™ of Misurance of the stale er
commonwealibvwherein e fropetly covered by s polfuy is fotated, end Giat i any suitinsiluled ageinst
it upon. this contract this Company wilt abide by the final declsion of such Courtor any Appeliale. Caurt in
fhe gvent of an appedl,  The one In aulfiodly beorng the Mfe “Commissfone®, “Dlrector” of
“Superinlendent™ol Insttarcé of fhe sfale or commonwealih whereln the progery: coverad by this poleyls
‘located & herehy auihdfized. and dirested lo accapl seivice of procass on behall of this- Company in @ny
such stltandlor-upon the Insured’s requiest to glvea willen uateraking to the Tnsured that lhey il enter
v ieneral-appadrance upon kg Company's behallin e event sich o-sulk shall be fishived:

Attetherténms znd condillons of This polisy remain unchanied,

“this-endorsement fs:effechve dn the nceplion date of tis poficy untess olhervise stated heral,
..f_[he informatioivbeltw s required only ien this endorsement ks lssired subsequent to prepansion of the

palley)

Rolicy Mumber: DPC:0032451 (0
Named thsurad:
Endorsement Effeclive Date:

02 MLODOS 0008 02
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THIS ENDORSEMENT CHANGES THE POLIEY, PLEASE READ IT CAREFULLY: .
CROSS SUITS EXCLUSION ENDORSEMENT

This endorsement modifies instivance provided undes the followng:

GOMMERGIAL GENERAL LIABILITY COVERAGE FORM o :
COMMEREIAL GENERAL LIABILITY SELF-INSURED RETENTION COVERAGE FORM '

Under SECTION - COVERAGES, 2, Exciuslons s amended lo inclidad the following additional
eXclusipn® .

Thils {nguranice does-nol apgly o aiy clalm, “sbll arésmand Inade ordsserted by of on bishalf of ne :
Named Trsired-against anpthes Named Insured, {
1

All other terms and cendliions of this Poley temaln unchanged,

Endorsement Numibsr
This endeisement s effeclve on the Inception date ofthts policy unless ctheryise staled hieraln,

(’I"Ihle= Information bejov ts réquised anly when this.endorsement Is fssited subsequent 1o preparation-of the
po r.'_y-)

Policy Numbes: DFC.0022451 00
Named Insured;
Endorsement Bffective Date:

ob CGEOUNT O0-00.08 Page 1of 1
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CARBFULLY,
EXTERIOR INSULATION AND FINISH SYSTEM
ABSOLUTE EXCLUSION ENDORSEMENT
This endorsement madifies strance provided:under the following:
COMMERCIAL GENERAL LUABILITY, COVERAGEFORM B
COMMERCIAL GENERAL LIABILITY SELFINSURED RETENTION COVERAGE FORM

Undes SEGTION j ~GOVERAGES, 2, Exclusions is amended {0 Inslude the fofioving addilional
excligling

This fnsurance doas notapply to any elaim, ‘suil’, damﬁnd orfoss that atleges "boddy Injury”, “property

damage”, of “personal and adveriising fnjury” that in any way, in wilicle or in pad, arfsas out of, relales to
oF resulls from:

1. The deslgn, manufacluie, constuclion, Ebication, prepacalion, installation, appiicalion,
mialntenance or repal, Including remodeling, seivice, comestion; or feplacément, of an “exlerior
Insulalioh and Anlshsyalem® or any part heréof, or any subsfanlialiy similar system or any pad
theren!, including Ihe application or use-of condloners, plimers, acsessories, flashings, coalings,
caylking or sealants In coaneclion wilh such a syster; or

2, Any-wolsture-rstaled or dry-rol refated décay, infaclion or ifestalion of 3 hauge or olhier bullding
‘causgd, In whote ot In part, by theexterlat insttalion: and finksh spslen,

For the pirposes of this endorsemanl, an “exiedor lizifulion. and ffish system™ means an extérior
eladdig or finish systern sppfied to a:howse or atier bulldmg, and congisting of:

|y Axlgldorsemi-igld sheattdng of insulation board, inciiding gypsum-based, wasd-based, or
insulstion-based malertals;yand

by ;rt!de-ndhesive or rechanléal fastaners used {6 stlach The Insulalion-board to:the Substate;
an

<) Al;:mroréfng nizsh that)s eribetited i a-coaling applied o the'shealhing or isulalen board;
a ’
o} Afinlsh coat.

Aliotherlerms and condiions of this.Palicy rerali Uichahged,

Endosement iutnber: 2
This endorsement Is effeciive ondhe incepton dale. ol this polley unledsottiervise staled herein,
{The Inforiviaton below ts vequired onfy when this endorsenienl i ssued subsequent to preparation of the

polfeyy

Palley Number DPC.0022454 6
Mamedinsuced:

‘Endorsement Effactive Date:

00 CBLO287 U0 08 05 Page1af
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
WRAP-UP EXCLUSION ENDORSEMENT
This endorsement modifies insurance provided undey the follovwing:

COMMERGIAL GENERAL LIABILITY COVERAGEFORM e
COMMERGIAL GENERALLIABILITY-SELF-INSURED RETENTION COVERAGE FORM

Uné:e'rSEcTIQN - COVERAGES, 2. Excluslons s amendid 1o Include the following addiiional
exclusion:

Thisinstrance-does ntil apply toany: clalm, “sull’, demand or toss that allepis“bodlly injury, ‘Eioperty
-damage”, or “personal atid adverising Infury” that in sny way,in whole or In pat), erses-oul of, retales fo
arresults from 0¥ dwap-up, owner conlrolled nsurance frogram, contratior controlled Inswrance

program, crsltndfar raing orconsofidated prégram, 1
. - i
Al ether tlarmz and cohditons of thls Poficyi femain unchanged, ' |
T
Endorsement Number:3

Thiz-endorsement Is gffeciive on the fheeplion date of thils pu[ir_:ytﬂ'nless otharwise slated heraln

{I}lii'e‘ Iﬁ;tutmaﬂun below I8 required only when this endorsement Is Tssved subsequent (o preparation of the
Dliey:y

Polley Number DFC 0022451 00
Nained fsured:
Endorsement Efeciive Date:

G0 GCGLOMT A0 05 06 Page 1of1 t
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THIS ENDORSEMERNT CHANGES THEFOLICY. PLEASE READ IT CAREFULLY,
_ ENGINEERS, ARCHITECTS OR SURVEYORS
PROFESSIONAL LIABILITY EXCLUSION ENDORSEMENT
This.endprsement moilies Insurence pravidid imder the foflawing,
COMMERCIAL GENERAL LIABILITY GOVERAGEFORM
COMMERCIAL GENERAL LIABILITY SELF-INSURED RETENTION COVERAGE FORM
Unitler SECTION | COVERAGES,2. Exclugions Is amanded to Inklode the tollawing addifonal exclusion:

“This insurance doés nol apply {o-any ciaim, “suil’, demarid brloss thal alleges “bodly infury’, "property
damage” or “personal snd advertising injiry” that Tn any way, Inwhole or in part; arises.out of, elatesto o
reslills from the readeriny-of or falfure 1. render any. prafessionil servicks biryou or any efglheer, archlr
lactor suiveyor whots eilhér émployed by you or petfarming work on your betialf in such capaciy,

Praolessionalservices fclude:

1. The preparing, approving, of falling.to. prapare or approve, méps; shop drawings, oplnlons, ceporls,
stnveys, Neld otdets, chiange onders or drsiwings and sheclficatidns, and ‘

2. Shpervisor, inspection; archiigcloralor-engineedng soliviies

Al olher lerms antf tondilisss of (his Poliey iamain unchahged

Endorsetnent Nutber: 4
This andomemant Is effaclive on bie theeption date of this policy unless othenylse staled Herela,

(‘I‘%@ h;_!urma\!g_n biltoiy s required oy when s endorsement (s lssued stibsequent o preparalion of tha
policy., -

Plicy Number:DPG 0022454 00
Narmed Insurad;
Endbssetnent Effaciva Dates

00 CGLODIDET 0208  Includes copyrightedmatenal of Insutance Services Office, Ine,  Pagedof 4
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THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READIT CAREFULLY,
EARTH MOVEMENT OR SUBSIDENCE EXCLUSION ENDORSEMENT

This endorsarient tadifes lnurance provided uider the foltowing:

COMMERCIAL.GENERAL LIABILITY COVERASE FORM )
GOMMERCIAL GENERAL LIABILITY SELF-INSURED RETENTION COVERAGE FORM

Uiider SECTION [ -COVERAGES, 2, Exclusions isamended {o inclisde.fe following addiilanial
exsluslon:

‘Thiz nsiince does.not apply to any alakn, "sult’, demsind or loss:ihatallege’s “baily injury", "propeny
damage”, or“pérsonal snd-advertising injtry” that In any way, i wholeer ivpact, afisés oul of, reistes {o
ar tesults frani tha Sibsidence, setiling, stiking, slipping, Talingavway, caving I, stifllag, erodlng,
congolidating, compacking, Nawing, fisteg, tling-of sny ollist similar movement of eanit of mud,
regardiess of whethersuch movemen! s a rialually:occuring phedomena oris man-niade,

Al ofher terens ang condilions of 1ls.palicy sematn unchanged

Entlosseraenl NUmber §

“Fhis endorsement s effechive anthe Incepifon date of WIS policy untess alivarwls’ staled harekh.

{Thednformation beiow Is requlfed-only when this endotsement 15 fssued subséqueat (o preparation of the

‘policy:)

Policy Wymber; DPC 0022453 00
Naimed {fisured:
Entorsemient Effeciive Dute:
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THIS ENDORSEMENT CHANGES THE POLIGY. PLEASE READ IT CAREFULLY.
CHROMATED GOPPER-ARSENATE ("GCAY} EXCLUSION ENDORSEMENT :

‘This endarsement modifies Insirange provided dnderthe Tollowing,

COMMERGIAL GENERAL LIABILITY COVERAGEFORM _
COMMEROIAL GENERAL LIABILITY SELF-INSURED RETENTION COVERAGE FORM !

Unc{tariSEc-TION-I =~ COVERAGES, 2. Excluslons [s amended to Inefude e fellowing addilianat
excluglost

This Instranee: does nalapply i6-any clalm; “sull’, demand or'loss that sfleges “biodly Infury”, “property
dmage’, of “persurial &nd advertising Infury” that in any way, in whole orin pil: srises olt of, elales la
ar {_:és:alls trom any -product feated' with, presewvad vilh, of contslalig cheomsiled copper assenale
{CeAT),

Alldiherterms and eondilions lthis Polley remalh unchenged.

Endorsement Number6
“Thisendorsement 18 eHecliv on.lie inceplion date of Whis policy unless olherwlis stated hiaialh,

(The hiformation below Is required enly when Uils andorsament Is lssted subsequenl {o preparation of the ’
poliey.} ' '

FolityNimber: DPC:0022454-0D
Wamed fnsured;
Endorsemenl Effaclive. Dale:.
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.THIS.END.ORSEMEN'T CHANGES THE POLICY. PLEASE READ'IT CAREFULLY,
EMPLOYER BENEFITS LIABILITY COVERAGE ENDORSEMENT
Tiils-endorsemenl tiodifles insurance provided under the following:
COMMERCIAL GENERAL LIABILITY COVERAGE FORM ,
Schedule !
Coverage Limit OF kisurance Doductible Preafum
Emp(ﬁyee Benefits}$1,000,000 Bach. si0d0g Each ‘ SHNGLUDED
Programs - Employee Employee |
HO0M0 | Agglegels ;
 Relroaciive Datar 78i2007 o )
{noealry-appeary above wilkrespect (o theAggiegate, then'the Aggregale imitvall 251,000,000,
{Eno entry appears stiove with respach i/ the Reloachvi Date, thon the Relraactive Dele wil be the
“prlicy peded” ingepliondate, '
A, Thetollowing is added to SECTION | - COVERAGES:
COVERAGE - EMPLOYEE BENEFITS LIABILIY
VN 1. Insunng Agréement '
! \_,-"E 8. Va villlipsy-those sumg ihal the Tnsred becommiss légally obliyated fo pay as domages .

bacause of any dagigent =€k, eroror omisslon by thie instrdd, or ofany person for whom the
inguied iy Tegally liablz, T e “sdpintsinlion” of the-fnsureds ‘employae beneft Progran’, o
wihith s Insutancs applies, .

aut

(1) “The amounit we villl priy for darmages s Grvted Bs descritied Iy Paragraph G of this
endordement;end

{2Y Our #apl and duly-to deféing ends when we hive used up the applesble (imil of
[Insurznge Tntle paymint of udgments or seliferents,

No oftidr obilgation or lisblily (o pay sums or ﬁe‘rfanﬁ a6(5 Do seVites 18 coveted uriless
explcitly prividad for under SUPPLEMENTARY PAYMENTS.

& Thisthsurance applles lodaianes only

{1} “The negligent:ach, ervor or-amlsslon did notfske place before the Reétoatiive dals, (Fany,
-shown'Tn the Seheduie, naf alier theend of the pelcy periot; and

» b—

(2) A “clafm tar darmages; bacavse of an adl, stor, of omtsélun. 15 fiest made sgainst sny
Tnsured, in &ccordance wilh Paragroph ¢. belew, Sufintithe pelicy perfod of ah Extended
Repeiting Period we provide under Paragraph F, of Ifis enlddtsement

¢ A‘clolin® seeking dameges willhe deemed lo have beén mate when nollce of sweh "claim® s
racefved and racorded by any lnstred 6rby s, whichever ¢onies first,

T

00 CGLOD3B C0.0308  (rctides copyriphiled maleralaf tnsurance Serviess Office, Ine. Paget of




INDEX NO. 650142/2014

(FILED: NEW YORK COUNTY CLERK 02/24/2017 04:34 PM)
NYSCEF DOC. NO. 193

RECEIVED NYSCEF: 02/24/2017

Arelbint recelved andrecorded by ihe insirett within sixy {50} dayé alter e end of the
policy perad will be considerdd te have begn feceved within the policy perlod, e
subsequent folicy s avallable to-covir the clalm,

d. All“claluis” for daniages mute:by an "émployee” because of any acl, eios or gmisalon, or & i
serles of refaled acts, &ndes oromiésions, lcludlig damages clawied: By such *emplpyee’s™ .
dipendents and bondficiailes, will be degmied to- have besn mede &t the lime Ihe fist of s
tHase"elalms*Ts made agalistany insured. :

2. Exclusions
This insurance daes not apply to!

a Dishonast, Fraudulent, Cminal Qr Malllous Al

Damages arsing oul of any Intenliorial, dishandst, fraidutent; criminal ar maticlous ac, éoor '
ar omfsslon, commifled by any nsured, Theliding the wilifel or reckless violalon of eay ‘
staluta. ’

b, Bodily Wy, Pr:-sgerfy Damage; OF Pessonal And Adverdising Injury
"Bodily injury”, "propesty.damiage" or “persdfistand advertlsiig iy,

¢ ‘Falfurg Yo Perdatn & Conlract
Demages aifstng aut ol faflure of performance of contract by any nsurer.

d  Insulfictency OF Funds

! Pamiages ansing. out of an Ens'uiﬁciency of funds to meat eny obligafions under any plan
! 3 Included (wthe "employes benefl pragram™ .
i

e,

tnudequecy OF Performance OF lnvesliientAdvioe Glven Wilh Respect To Participalion
Any “clalin™ based upon

—

{1} Fallure ofadyinvestment{o fierorm;
(2} ‘Emais inproviding inforatation an psst performance of fivestivent velicles; o

(3} Advice given to any nerson with tespect to fhal paistn's decision to padicipale o7 ol lo
paticipate i ény plan Iicluded In' the"employes benefil pragram®
i Workere Canipensation And Stmflar Laws
Any “glalin® aifting out of yoin. fallire: to comply willi @ity workers' ‘compgnsalion,

unemplogrient compensation Kisurance, socTal secudy or disablilly benefits lows of any
similar laws. '

o ERISA
Damgges for which any insared Is Sable becase of lablily imposed on a Tduckaty by e t

Employee Relifémenit intome:Securily Actof 1874,.a5 now or héreatbar smended, or by.any
simitar federal, slalg or losal laws,

.
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h. " Avaligble Benefils.
any "elalm" for benefils to the exient that such: benefis are-avallabla, willi feasonable effort
_-?nd cooperation of the lnsured, from the applicable funds eeonved or dlher collpclible
nsurance.

Texes, Fines O Pénaliies

-

Taxes, fines or penallies, Tncluding those Impased tnder the lileral Revenve Cote.of any
siniarstate or locsl {aly,

I ) Employment-Related Praclices

Datiaties arising atitof employment:relalad praclices to

1) Aperson arfting asukalany.
{8) Refusaltc empioy;

(5) Temnlnation of @ persons employmest; or

{c}- Employment-related praciices, poiicles, acls or omlsslons, Ingludiig tut not fmited o
coercion, degipllon, evalualion, reassipoment, discipllie. defamailon, hatassmet,
titrnlliaffon or distrmlnallon difected at that parseq, or

{d) -Action niider Tille Wil of Ihi 1984 Civil Rights At aridiarany smendmerie tharelo; or
(2) any ethar person’'as & consequence of anyfhjunror damsge 1o thiat person at whomyany

5_; l_f_l? Employmentsrelaled prachices déscibed i paragraphs (a),. k), (&), or (d} above is
pe— -diresled . T ’

This exclusion applies:

(1) Whelhgi of nat [he nsured rmay be held liable o5 an employer &t I8 any gfher ,
capacily:'and

(2) To any ofillgélion to share demages wilk or fepay someong: Blsé who must pay
dariages begatse of any such ijury.

B. For:the piiposes of the coversgs provided by tfs endorssment, Pardgiaphs 2. and:3; of SECTIONI!
~WHO IS AN INSURED are deleted in Ihelr entirety and veplaced by e following:

2 Eaghof tisollowing 5 also an Insired:

a, .Each, of your “eimployaés” viho 15 or was authorized. lo adfninfster your "eriployee. tanahil
progiram

B, Any petsons, tiganizslons o Yemphyees” hevihg Proper temporary ‘hulliorizallon lo
_?"nfmlnlsrlar yaur “amployee tienelil program” If your die, but adly uniiyour fegal representalive
15 appolnfed, :

o, Your legal repregenfalive If you die, bl only wih respect fo dulles as such, Thal
tapresentalive will have il yourtights and dulies under this Eadarsement,

 —r————

3. Anyurganization you newly acquiré or-fom, otherthan & padnership, joint véiiure.or limited
{igbilily company, and over which vou msintsin ownershils ar malosity intérest, il qualify as o
Named-{rsered il no-other simliar lnsutancs spplios ta thal erganfzalion, However:

&

- 00 CGLOD38 000906 Includes copynghled mated! of Inswiance Services Ofice, e, ~Page 8 of 8
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'
a Coversge tinder this provision Is offorded.only unlll lngty [90)-days ditér you acquire o farm |
the origanizalion o Ihe ens el the pollcy pered, whithever s earlipr. |
B, Coverage, under lhis provislin doss ol apply to any acl, emor or omission thal was 1
‘cdimmilted before you-acquyed or formed the: oiganitation.
©. Forthe pitpases of the-coverage grovided by this endorsement, SECTION 1l - LIMITS OF
INSURANGE 15 daleled in lis enlirelirand replacad by the following:
1 Uimnlls Of insurance
@ The Limlls of Insurance shown. i the Schedule and the miles below G e mostwe will pay
regardless ol the number of;
{1} Insureds; ;
{2) "Clalrs" made orsults” broughl:
(3) Personsor crganizalions making“clams" o bringlng “suits™
(A): Acls; ertors-or orissions; or
(5) Benglits Included I your "emplajee senelil pogram®, i
b, Theaggregale Limillis he mostwe.vAll pay far el damages Lo which s Insurance applies, :
) c. Sobject to. the Agareqate Limi, tie Bech Employes Limifs: the most we Wil pay. for all '
: datnagas’ gpsfalned. by any ongé “enmployee’, Including damiages sustelied By such
4 "employee’s™ dipendenis and beneficiariss, a5 a resullof
("“\ . 1y Anegilgent et etror oromisslon; or
- /..-‘ {2) Asetlen ofvelated #ils, emars or onilssions negligently cominiited ¥ the:“adwiplsleation”
- of your ‘employee bengfil program®, -
However, the-arount pald - undar thils endbrsement shall nal exceed, and will be subject
o, \fie fimits end resiricllons llint apply 1o e pagineént-of benafits o any plan includdd fn i
the "emiiloyee benell progeam®. L
The litfls of thie coverage provided by this endersemantapply.to the: piolicy period set forth in the
Ueelarations orany efidbrsements thereios ) )
2, Deductible
. .Ouy obilgsiton lo pay damages pn Betiall of ihe lnsured @pplies odly 16 e armound of
pmiages I gheesy of the deductible amaint staled (v lhe:Sehadule a8 appficably o Each
Employee, The lImits 6finsirande shalinot be reduced by iz:amount of this deducills,
. ]
b. “Fhe deduchile amaunt stated i he Sohetiula apglies 16’ all damages suslilued by aniene |
“employse?, Includlhig-such “employed's® dependents and:beneficiiries, berause of 2if atls, 4
efedes.or smissions o vihich this nsurance applis:
e Thetenws of this insursge, ncludig those wilh respect to:
(1) Qur dghitard doty-(odefend ang “sUlR" seeking those dameges;-and :

(2} Your dulies, dnd the dutles of any olhér Invoived Insired, In the event of & a¢d, eroror
omission, of *claim® ’

A
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apply Trespeclive af the epplicallac:of e deduciible:amaunl
d. We triay pay any part or-all of the déductile:agiant lo effect seflement of any “dalm® o '
“suli® and. Upan noliioation of The:d¢lior taken, you skall pramply refmbuirse: s far.such par .

uf the deduclible amaunt 2swe have paid,

o, For thepumpeses:of tha-coverage provided by W5 edorsement, Congitions 2,:and 4, of SEGTION V-
COMMERCIAL GENERAL LTABILITY CONDITIONS aré deleted inYelr entitety and teplaced by the .
followlng:

2.. Duifes tn The Event Of An Acl, Ertor O Ginisslon, Or "Glalm' GF"Sul”

2. ‘You musl see to il-Hat we are nolifed as soon ag. praciicable of an ack, etar or omlssion
which maytesullin a"claim't To'tlia extent posslble, nolice shiould inchude;

(1§ Whial e s, emor or omission was-ant when 1 crourred; and

{2) Thée aames and addresses of dnyane who may siffes damages a5 &.resull of the act,
" grioforomission.

B Warclalm® Is made arsuit' 5 brought sgafnstany insured, jou most:
H} immediately recond the specifies of ihe "claim' of sull” and the dale rectived; and
(2) Nolfy us:as soon as praclicable;

“You -must-sea o 1l that we' recelve welllen notice of the “glalm” oe "suil* 25 soon &s
praciicable.

©. Youand snyotherinvolved nsured must

H

=
N~ (1) tmmedialely send us woples of any demands, nollees, summonses or fégsf papess
d recelvad in connestiun with thé "clalm'*prosulrs

{7} Aulkioiize.us fo oblaln rechrds and ather Informalian;

{3 ‘Cuppirate-with.us [n (he investigation or setifement st the-"¢lalm™ or defense agalnstihe
sttty and

) Asslat s, upon our requesk i {he: erforcemant of atiy righl galnst any person or
organlzallon wiifch may be lizble (o lhis Mstred becaust of 1 gcl,.eitor. of omigsion to
Which this Instiranice may sisospply

d; Nodnsured will, excepl at thal Insured's awn.cos!, voluntarily muke @ payménk, agsume-eny '
obilgalion or incui any expense vathout our congent,

. 4. Othérinsvrance

1t ather valid gind. collecfbla nsvrance is-avziiable fo the Instired fr'a.toss we covar under (s
endorsement, our obligalions sre limited as foliows:

2, Prmary Insurance

This ingurance s primary except when b, batows applfes. If this insurance Is-primary, our
abligalions are nal afiscled uniess any of tie.dlher Insumnes (5-also pritraty, Then, v/e
will share with-slf theliother insurance by e mietiiod described Inc, below.,

b. Excess Insutance

00 CGLOGIBOODI0S  Tricludes copydghted maletial of Birrance Services Ofice, Ing.  PageSof
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(1) This Inswrance Is excess.over any of the diher lnsusance, whellier piimaty, excess,
canlingent oron any olfier tiasis, hat Is elfetlive pior to the beginalng of the alicy
perdd and thalapplies to ah 26, eior or omisslon-onotter Wsn'a eliime-mate bagls, if
\hie olher Tnsyrasice has g golisy perod vilich-coritinues afier the Rétroactve Date ehown
. the-Sehedulo-of this Insurance, .

{2) When tils Insurance 13-excess; we Wil have no dulyto defend the Isured spalist any
>sull" if any.sitier Tasurar hias = ditpto delend the-mneyrad againstthal Ysull® If no other
Tnsurer dafends, we will Underake: io do 8o, but we Will'be entiliéd io the Insured's ghts
agalnst all these ather Insiveis,

{3) Whn thls ihsurancs & excéss over olhermsumnce, we Wil pay only our shiafe of the
amouil.of the loss, Wany, that exceeds the sum.of the tatal amount thal all such olher
Insurange. would pay lor the loss In absence of lhis, fasutance; and the tolal of at
deductivle gnd-sell-insured amounls undarall that other [nsurance..

{4} ‘Wewill share (Re rémailng fass, If any, Witk any-other instrance thatis not described in

this Excess Iisurance provision and was not bought-spacifically to apply In excess of e
Limlls of Instranice shiovn In the Schisdule of this eadorsement.

. Method Of Shadng

Erxcepl with. reSpect lo e Ingurmnice. descrlbet! In Jleni ‘b.f3} above, I 4l of e dlher
ingbranice. parmits confibulion by. envél shates, wa will follow this-melhed alsb. Under his
-approach egch Instrer-contdhules equsl amounts until' i has pald lls: applieable imit of
{nsticance ornone of Ud toss remzlns, whithever comes fish.

ifaiy of the other surance does nof permilt contribiiion by equal shiadtds, wé will contribule
by lirfiile, Under this mathod, &ach fasurels share s baged on-the rallo of lls'apphicable imlls
ol insurance of all-insurers:

E. Forthe purposes of the coverage provided by this endoisemient, Yis folteWing Exiended Reporting

P

vislong dpe sdded, of i s endbrsemént is atfached fo-a Clalms:Made Coversge Form,

eplacesany simllar Seclfan in'thal Coverage Foen:
EXTENDED.REFORTING PERICD.

INDEX NO.
RECEIVED NYSCEF:

4. Youmll havethe right to-purchasean Extended Reporling Pedlod, as doseribed bistow; 1k

6D GGLOOIB N0 09 06  Intludescopyrighled mateds! of Insurance Sowvlees Offics, Inc.

4. Tiisendorsementis canivaled or notrenswads ar

b. We'tenewor teplace:his-eridorsementvillhfistrance thal

{1) Has.a Retrozetive:Date later than the dale showa in the Schedule of this endorsement;
ar

{2y Daes notapply to a1 acl; encr o dimissfon on'a clalins-matis basis,

“The Exlended Réporling Perivd does notexiend the palicy petiad or change (he scope of
coverage provided. R appites-only lo*clalms" {or acls, errois griomissions Thel were fist
cominifted before. the &rd of the policy pentd butnist before the Retigactive Dale; it any, shown
{nthe Schedule. Gnte 1l afteel; the Exlended Reporing Perlod may nol ba iniceled,

An Exlended Repotiing Petiod ol five (5) yeors s available, but only By anendoisament and fot
anexira chiaige.

Fege 6ot 8
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You misst glve vsa wiillen raguast forihe endorsement wittin sikty (60) days ahtes the end of he
pelicy petiot. The Extended Repoiting Perlod will not go Ile elfestuilessvod pay the addilonat
premitm promiplly vihen dug,

We wlll détetmitne the addiilnal dremfur in aussidance Wit our iles and rates, tn dalng %o, we
maytake wile-account thé fotfowing:

2 The "employee benefil programs" tsured;

B Previgus types and amoun(s of nsurancs,

c. Limiis of Insurange dvaiiable under Uis-exkiorsement for fulvie payment of darnzges; and

d. Olkier refaled factors

The addifonal-premilum wiil nat exceed +00% of fie:annual premlon for this endarsement,

The Exlended'Reporling Penod gndorsernieiit applicable (o this covermge shall'set {oith ha lemms,
nol {nconsisledt with this ‘Seclion, spplitakle to the Extended Reporfing Peried, including a
pravision-o Iie effect ot the Insurgnce: afforded for "clalas™ Frsl fecelved during such period 1

txeess: over any olher valid and colleclibls Insurance svalable tnder policles 1n forea. alter the
Ex{endad Reporting Perind 8latis.

4, irihe Extanded Reporing Peilod is In effect, we will provide an-extenided fepofg perod

aggregale tmi ol nsumnce: descritisd befow, butonly for clalmié firsl recelved dnd tetorded
«duning: e Exfended Reporting. Padod The exlended repipiting pailsd aggragaletimiiol
ngratite will e equal Lo thie doltaramotint shown Inthe:Sehedide of this endorsement under
Limlts ol Insurance,

Pérabraph D10, of 1K endorsement will b aended avcordiigly. The Each Employee, Limll
shovin inthe Schiedule will then connue fo opplyes setfoith InParagroph Bi.e.

F

For te purpbses af the coversge provided by this endorsgment enly, the (Sllowing delnitons ate
addid to the. SECTION V. JLEFINITIONS:

1; “Adoinistration” means:

2, Plovlding Information 1o employees”, including. thetr degendens and’ benefictarles, with
respecttoellgiiility for or scupe-of endpléyee benglit pragais

b;  Handilnig recards Tveonngcton s the Yempliyee benefit pragramt; or

¢ Etfsdling, Etnlinking or tesmingting any “employee’s garticlpalion In any beieht fhcludad i
the*smplayee benefit program’.

Hawaver, "admintsiralion” doesnot inelide hapdling: p‘a_s*‘rbii dediglions,

p.

g sietars. plans™ means plans auhonzed by:applicabiaiaw to alfvw employans o sleel to payfor
certaln benwfts with pretox dollars, ’

L

“Cigimi(s}" wieans.any demand; op"sult’, made by-an "employ s’ oran"smployee's™ fependenls
and benefitiades, for damages 55 the resultof anac, etror oF eniission. ’

4

“Employer benel program™ meens:a program providinig some of al{ of lli= tollovang benelits to
“emnployaast, whellier provided through a *afelefia plah” oiothedise:

2. Grofr it Tasurarice; group acident or hiealh Tnsurance:. denlal, Vislon and: Wigaring plans;
and’ flexfole. spentding accounls; provided thal no one ather than an “emfloyee’ may

00 CGLOGSE0D 65 06 Ineludes copyrghled piaferfsldlnsurange Sepvkes OGE, . PageT of8
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subsetie lo such bensfits and sich Gegefils are misde generity -avalldbie 1o those
"employeas” who sallsly the plen's elfalbiifty reguirements;

L3

Proflt shating. plans,. epiployae savings plahs, émployen stk ovmership glans, pension
plans and stock subscrlplion. plans, providen’ \Bat.fie ape olher than 2d "emghyee“ nay
substiibe to such bienehils and such benefits a1e miade generelly avaliable to all "employees”
whio ate ehigible sader e planfor such benefils;

G gﬁerx_;':l)lpymenl Ingursnce, ‘soclal seaurity bénefs, workers' compensalion and disability
enefils;

d. Vacalion plans, includliy buy and sell programss, leave of sbsence programs; Tncluding
milltary, maleniiy, family,. and civif leava; Wion asslslance plans: tansporafon and health
club subsidles: and

. Anyoifiér simifar Benéfils deslgnaled fn e Scheduls or added fhereloby eddorsement.

G. Forthe purposesof the coverage providedby s endorsement, Defipitions:6. and 20 It SECTION v
= REFINITIONS are déleled i thelr entlrely and replaced by the Plldwiag:

amew—

8. "Employee” means a person actively employed, formerly employed, on (2ave of bsence or v
disablad, ¢ retirec. "Envilayae” cludes 4 “easdd workes™, "Employae™ fuss o} Inglide a
“emparasy werker,

20, “Sull® means a-clel proceeding In-whith dimagss biecause.of an éx:t.,efrrhr&i omission tovhich
thisinsurance applias are alleged. "Soll” Tnchudes:

3 A arblrsllon préceeding fn whichistish domeges ore clilined and to iwhich e fnsuied it .
subMmlterdoas submil with our consenlor

‘b Any elher altermative-dispute resofulion frocesding Ty which such damages are-claimed and
16 which-the Insured subrilts wifh our consant.

. -All eltier lerms:and sonditfans of 1S Pollcy remain archanged,

Endorsement Number 7

This.endorsementfs elfeciive on the Inceplion dale of this poticy unlass oferwise staled-taral,
{The:lifdrnation bielav Is requised onfy when Whis endorsemant: s Issted subisequent (o prepariion of the
polityy

Eal[gy Nuiber OPC 0022451 00

Named ingured:

———

h Endotsement Eifeclive Dale;

0D CGLO03B 8009058  Ineludes copyrghled mistarial of insviance Bervices Office; Ing. Pagesats
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“THIS ENDORSEVMENT CHANGES THE POLIGY, PLEASE READ IT CAREFULLY.,
WAIVER OF SUBROGATION ENDORSEMENT
Thig enidoisement motifes insurance provided underthe foliowig:

COMMERCIAL GENERAL LIABILITY COVERAGE FORM ,
COMMERCIAL GENERAL LIABILITY SELF-INSURED REYENTION COVERAGE FORM

PR S——

SCHEDULE

Naim's of Person or Organitzation: Where tegired by wiltten contrsict.

Usider SECTION 1V ~ COMMERGIAL GENERAL LIABILITY CONDITIONS; Gongition 8, Transfer 0F
Rights OfRaoovery Against Others To Us Tsemanded by the addltion of thig folliowing provision:
Wewaive any right of iécavery we may have agalnst the perspn or organizalion shownin the SCHEDULE
sibove becavge of payiients wemoke for Ihjury or demage arsing oukef your operatlon’s dr*vaue work™
done utidera viller-conract with that parson of oiganizalion,

S otfier leris‘and candlilonsiof this Pollcy remaln unchanded,

- A r—

pun——

Endorserent Number: 8

“This endorsement s effettvaon the Inceplion date of this poliey unless etherwise skdfed fidrely, H
'(T'hlﬁ-'l_t;fq'rm'a!fqn batewis cequired aily when Wis endbtzementisissuad subsegbent to prepatation of the

polieys} ’
Polfcy Number: OPC 0022451 00 ‘

Hamed Instred: ,

Endorsement Etfeciive. Dale:

00 CBLOI24 000808 Includes eopyiighled matedal of nsurance Sarvices Office, e, Page{ of 1
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Y

THIS ENDORSEMENT CHANGES THE POLICY, PLEASE READ-IT CAREFULLY. :

SUBCONTRAGTOR ENDORSEMENT ;
{DEDUCTIBLE POLICY)

This-endarsement mothiies Insurance provided vnderthe lollavdng:

COMMERGIAL GEMERAL LABILITY COVERAGE FORM

SEGTION iV~ COMMERCIAL BENERAL LIABILIYY CONDITIONS is amended to inclide the-folloving
addillonal condiflons:

1. Cartiffeales of Insutanice for Commerclel Geperal Liabily caverage, with limils 2l st equafto.or
gréaler lhan 51,000,000 eavh “occurence” for “hudlly Infury amd “propery damage” and
51,000,000 per offense {or "personsl 6nd adverelng. infury”, Wit 'be ablained by the Named ’
Insured fom 4l “subcontraclors™ piioe to.commencement of ahy Wik pedormed forany insured,

The Nared fpsurad will dblaln agreements, In ¥illing, from ol “subéontsdctors™ pursuant 1 whish
the “subsonfrasior(e)” Vil be renulted to defend, Indemnlfy and Hiold haiiitess. the Nemed
Instifed; and any ather Insured iinder fhe:polity. for Whioh tha *subcontracter” fs-Vrdridag, for any:
clalm Brogtit for *bodlly Infuiy, “properdy dawnage™; aiid “persohal and edvarising Injury” salng
out of the ark performed by the *subrantractte” ‘

———

4, The Named Insused, .and sy olfier fnsured uider the: potley: for whiom the:“subcontrcior s
. wioiking, wiil.be nomed a¥ addiifonal Insused on-dll of the "subcontraciins™ Commetcrst Ganeral '
Ersblty goltey(s),

4, Forilems 1. tirough 3; above; dosumientalion will bie:retalned for & iTnimum of aight years from

- lherexpleation dale of this-policy.

C/ Il Siy-o Wiz sbove condillons dre ol Sallsfied, a deductile-of $1,000.000 per“gesimrente” of offense vill
apply fo-3ay clalm or “sult” mder this pollcy Seaking damages for "bogily infory”, "propeddy Jamane” and
"personaland advarising Injury” srsing qul of the workk perfonned by e “subconlractor far the Insured,
{if-no deduciible. amaunt (s shoem sbove, then the deduciible wil be deorned 1o be 51,000,000 por
*peclimsncd” or—u!fens%Eroul_slpn;'fqr_tha-appﬂwi_inn of deduciltile® Under this tolicy sre et forth l e
DEDUCTIBLE LIABILITY ENDORSEMENT.

[

For the puiposes: of this. endorsement enfi. “suliconikctar” or “subronliectols® fiszag. any gerson or
?.'r(!ltf gih‘o' 15 nok an employee o an insured ahd does work or pesforms:servicey for or bn behsll ofan
dnsred,

Altsither taims #hd condliions of thie Pualicy reralin unchanged,.

Endommément Number; 9

This-endorsemeat is effédlive onfha lnoep’{[un date of thils policy unless olheiwise slaled hereln,

(Tlli_%!_:;forma'ﬁgnbelaw Ts Tequiced onily vifien this eridorsement fs fssued subseruent topireparation of the

‘Poity.)-

Policy Nurdber DPC 0023451 00

| Hamed Insued; |
' Endorsetnerit Effestive Dale:

a) CELO126 00 0565 Pegedaf1
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NYSCEF DGC. NO.

&

183

RECETIVED NYSCEF:

“THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ [T CAREFULLY.
BLANKET ADDITIONAL INSURED ENDORSEMENT
‘Fiis endorsement motifies insitfance providet vrider the foiawing:

MERCIAL GENERAL LIABILITY COVERAGEFORM, _
‘COMMERCIAL GENERAL LIABILITY SELF-INSURED RETENTION:COVERAGE FORN

SECTION Il.- WHO 15 AN INSURED s ameénded (6 include s an additons] insured those, persens or
organizalions who are requlred nder-a-wrillen. contreel with you-fo be named as-an addWional fnsied,
bul gty with respect to 4fabllity {ar *boitly injury”, “property damépe, or *pepsanal and ddveslisig infury®
eausad, in whofe or fn par; by vour adisior omisslons orthie 2¢ts ar-omissions of our stbcantractars:

A, Inthe performance of your engoing operalions. ar *yaur woc', ncluding *your wark™ thal has
beencompletet;or

B.  Inconnestian with yaur premises owited By of venled to you:
As:used [ tlvs endorssmeit, lhe'wonds *you™ and "jour* refer fo the Namied [sured.

Al othier larms and conditions-of 1his Pelicy rémai unchiangsd,

Endorssment Nimber:-10
This @ndorsement Is eflective an the incaption date of Wi palicy unless olemvise staled hereln,

(Tl;;."t.:- ic;[ﬁnnalin‘n below is fejulred only-when this-endarsément is 1ssued subsequent 1o préparation of the
palicys . .

Policy Number, DPG 6022459 00
Named Insured:
Endorsemint Seclive Dale;

00 CGLOOUG:0 05.07 Page 1ol
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RECETVED NYSCEF:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

DESIGNATER CONSTRUCTION PROJECT(S) GENERAL AGGREGATE LIMIT AND
POLICY AGGREGATE LIMIT ENDORSEMENT
This endersement mudifies insurance provided uader The following:

COMMERGIAL GENERAL LIABILITY COVERAGE FORM
COMMERCIAL GENERAL LIARILITY SELFINSURED RETENTION COVERAGE FORM

Schodule

Deslgnated Constricton Projaclisl —
ANY CONSTRUCTION PROJECT AT WHICH YOU PERFORM OPERATIONS

A. Sublecl (o paragiaph ¥, below, fof alk sums whleh the Insured beeamaes Tagally obligatud fo pay e
Hdamages becaiise-of "hatély Injury” er “property damage® to which this insuraiice applies s which
ea;\l Be:atidbuted only o ofigoin-cparations ala single designated conslivciion praject shown n the:
Schiedule above: ’

1. Aseparale Deglgnated Construction Piojzet Genetat Aggregale Limll spplies to.each desig-
niled consleuction poject,-and thal limit 15-equat {o-the dmount of the: Gederal Aggrégate Limit
shovia Th the Declarations.

2 The Deslgnaled Consteuettn: Pidjec! General Aggregale-UmI s the mosi we will jpag for the
sune of 5l such demayes excepl demages bacause af “bodilyiinfury™ or “propesty damade” fn
-clisded T tis "products-compiated opartions hazard®, ragardless of the numberak

a.  [(nsefeds,

b Gialms made or“sults™ braughts of
¢. Peistns or organizellons making claims or bringing "Suils.

%4 Any payments mae for such vaniages shall éduce the:Dasignated Conslrickon Projéct Gen-
eral Aggregate Limil for that designaled constollon profect. Such payments shaff nt seduce
the @epatal Aggragate Linnil stiown T the Dacrarallons rior shaik thay rediitie any other Desly-
-hiafed Constructon Prfect Ganerel Aggregale-Limil Tor any other-designated.constriction pro-
Jectshownindiie Sehipdufcidbove, — ¢

A. The Nmils Shown. In the Declarslions fo; Bach ‘Ocsumrance: and Jor Dimage To Fremises

* Rented"” sonlidve (o apply. However, insléad of balng silijac o the Gendral Aggrensie

Limil showailn' the Declarstions; such iimlls wil be suiijec! {v the:sppticable Deslgnaled Con-
strucilon Profett Gereral Aggragale Liml;

B:  Forallsiins Wil (he insured betomes (gally abiigaled to pay as dameges becabise &f “hodily
nlury” o *propedy damags” to which NS Insurahoe applies-and which cannol be atiibuled caly {0
ongofng dperattons-dt-a-single deslgnaled consirection profect shiown tn e Sshedule:abover

1. Ay paymenls made Tor such gamages shali reduce {he amotin! svaliabie uridsr ths General
ﬂlggregdaf!& Limit-or the. Producls-Complelad Operalians Aggrégate Limill, whichever is-applica-
‘Blai an ) a

00.CGLOTOP0000.05  Inchides copyrghied maledal of insirante Services Offics; lne.  Page fol2
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E

F

2.  Buch payments shall hol redites any Deslgnated Congineiion Pecfect Gineral Angregate Ll

When coverage: for Hablliiy srislhp: out of fhe. “frodtcls-conipleted operatlons hazard” 15 provdad,
aniy payrwents for demages bicause of "hadiy firy” of “property dsmags=Tacluded n the "aroducts:
complefed operations higzand will tédicethe Frofecs-Completed Operalicns Aggreaale Lim, and

E?t lreduce- o Ganéral Aggragale Limit-ér fhie Deslinated Cofisiniston Project General Aggregale
IntA '

1f \he epplicable désignated constnrelion péclect has been;_‘ahaﬁdungd. velayed, of abandoned and
then restaried, -Q['!f Ihe aulhorized canliacling paries deviale {om plans, bluepiinis, désigns, sped
licalions or mitables, e peoJetd willstitl be depmed to bahe same sonstruction prglect.

The:.ptévisfons of BECTION Il - LIMITS OF INSURANCE not.sfherwise modifled by fils endocse-
‘ment shall continue 1o apply as stipulaied: .

Regardless of the numbiet of prajests: and any alher ciretmelance, the amountvewill pay under this
Insuranee policy shaltbé o more thanthe Pollcy Aggregate Liniil shown befow:

Policy Aggregate Uil § 8,000,000

In the-event thel no-dellar amount Ts shown next to the Poey Agarepale Limil above, the Pallep Ags
gregate Limil {s:$10,000,000 :

Afl oiherterms aid condilons of s Policy remaln unchangad,

. Enddrsifment Nunihes 11
“Yhis endoisaiment is efieciive on:the Inception dati of thils pelicy wnfess olfienviie stated ereln,

{Tft!\ig.!r);funnslfun.héiavr 1s requlred only whien this endorsement s fssued subsequent to preparalion of the
Boiicy,,

Poficy Nimber, DPS 0022451 00

Named Insuted:
Efidorsement Effeclve Date:

00 CELOtUBODOROS  Inclides copyrighted mateililof insurmice Services Oflce, fne,  Page 2of2
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RECEIVED NYSCEF:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY,

EXCLUSIONOF TERRORISM =~
OTHER THAN A CERTIFIED AGT OF TERRORISM

Thits endorsement modifiss Insuanse pravided. unter s poliey.

A, Theollowing definllishs sre-sidded and’apply under {hfs eitforsement whinaver the tem temotism,

the E:mse any-Injury ar demage, 'orhe phtase cerdified-acl of teronsim are-ehiclosed In quatation
marka:

1.

3

~Gerlied
‘CRUCE
*ael of ferodsm® putsusnk 16 the fedéral Teraiisii Risk Insorance Act of 2002 &hd any

*Terrorism® means adllvilles agalnst persons, drganizallons or preperly ofaty nslue
s, That Invalvé the leliowlng or preparalion foi the followlng:
{1) use or lhteat of force or violence; or
(2} commisslon or threat of a dangecous mck: or
{3} commissfon or fhreat of an adl hatl Infereres with or distopls sn eleclonlc,
~ communicalion, nformation, or mechanical system; and
b, When:
{1} thie-effect Is fo- Inlimidate or cderce: a. goverment 6r a civilan populalion or any
segrientthereol; or 1o dlsruphany segiiient of the: econdimy;: anfor

(2} It agpears. thal ihe Interit Is (o iVimidate or cozigs & goveritent or a lvlitan
populalion, ar 1o Ruther = phllosdplical, polilleal, ifeclogieal, religlous, soclal gr
ecanomic ahjeclive of {o express (bt express oppastion fo} a philasophica!, polical,
tdeologlcal; cefiglous, social creconomls abjattiie i

“Ary njury ar damage" mesns: aniy iUy of damage coversd 'under this- pokey fo-which Wis
endorsenient js Spplicable, and mcludes bl s ol limiled™ to- "botlfy Injur ropeity tarmajic,
“peysonal dnd ddveilsing fjony”, "infury™or Venviotmental damags” as fmay be dalined In this
ptilicy,

ast-of erodsm® means an -aet that s céifed by the Secrelary-of liie Treaswy, In
ca with ihe Secrelary ol State and the Allotney Gengra! tf Ihe Unlled States; Io bean

sinendment{s} therelo,

8. The lflowlng exclusion i§ sdded:
EXCLUSION OF TERRORISM OTHER THAN A CERTIFIED ACT OF TERRORISM

Tids: Insurance gois' nol apply to any clalm, *sull, demand; or Toss: that alleges “any Injury o
damage” {hal, th ary way, in-Whole or in par, oilses oul of, relales o oF resull from-eraiism’
Ingluding zclion Iv hindesing ot d&fending-soalnst en astuat dréxpecledneldent of erorism’. *Any.
Tnjtity or daniage" ts excliuded vegarndliss of any other culse or event that contibules conicuitently
aor I any Sequence (o-such ijury ordamage. .

This exclsion does not apply to.a “canlilied dot-of tercorlsm”,

But, (W& excluslon also-appiles whes ehe or more of Wie Toilawing afe atidhuled to an Inddent of
“lesearisny™, neluding a “cesiified aet of lofrosism™

P GGLO221 00.01 .06
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%

4.

5.

00 CELOZ2100 0196

. The "arretlsm® fs:canled out by mzens of the dispersal or ppglicalion of radioachve material, or

louah the use of e nucléar weapoh ot dévics thal invalves or produces a muclear rasibon,
nuclesr radlalion arradioaclive coptamination; or

Redioaclive maleria! is released, and it appeals Ihat one puipose of the “lerrarsm® was to

‘releasesuch materfal, or

The “(emonsm* involves the use, release, of escape of nuctesr miaterfls, or (it diracli-or
Inidtrecily results In ricleat reacton, nuctear radiation of radioactive éontamiiallan, or

The “lemofisn® is cariied out by mesng of te dispersal or eppficalien ef pathogenle or
polsonays blologleal or chamizal materlals; or :

Pathagenls or paisencus Elological or shemical matadals are released, and Il appears (st one
ptitpose of theY{arorien” was (o release such matedals,

Altolher terms-znd condilions of s Policy remain unchanged,

Enduisainent. Number: 12
This endorsément s effective on the Inceplion dafe.of Wits piclly unlass ofhervise stated herdln,

W;F ig]},farma‘llun ietow I cequired only when this endarsement Is fssuied stbsequent o praparation of The
poficy.

Pilley Nimber; DPC 0022451 00 '
Naried tistrad:;
‘Endorsemoiit Bffetive Date:

Page 2 of 2
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ Y CAREFULLY.

. CONDITIONAL TOTAL TERRORISM-EXCLEUSION L
(RELATING TO:DISPOSITION OF FEDERAL TERRORISM RISK INSURANCE AGT)

Thitg-&ndorsement modlies insyraice piovided under this poticy:
&. Applicabliity OF Thi Pravislons OFThis Endorsement

THE provisions of ks endarsement will becomia appiicable commenchg.on the dale whea gy one ar
nivfe:al the following firsl acours:

1. The federal Terefism Risk Inswiante. Program ("Program”); established by lhe Tetmwrism Risk
|nsuratice Actof 2002 as-amended ant extented by the Teirowsm Risk Instirance Act of 2005,
has temiinatad with vespect lo the lype of Instiance provided undér 1hfs Coverage Fomm,
Coverage Partor Palicy; of

2. A renalal, extension or replesefnent of the Prigram has hecome efféckive vithaut a reguirentant

10 falkte teronism coverpe avaltable to you and with revistons iat:

4, Ticresse our slatulory percentage detluctible under the Program for lerorlsmy [ossas,
(That deductible determines {ie amount of all-cartified tercgisiy fosses we must pay 16 a
calendat year, before: lhe federal governmienl shates tv subsenpent pajmedt of cerffed
temotisin isses.); of i ‘

b.  Decrease Whe federal goveramenls stetulory parcéntage share i paledllal tengism
lossagabiove such dedctibls, or
G, Redefine tésrorism or take Insuranige coverege for ferrorism sublecl 1o peovistons ar
‘requitements: Ihat dilfer fiom those {hat apply to-olher types of evenls of 6EGitiences
C' ondef this policy: o
- |
;
-

The Program Js-scheduled to lenminate af the ‘énd .of December 3%, 2007 unlpss rengwed,
extenided or olhervlse aplacet by the Rderal govammant.

3. [rthepravisions of thly sridorsement beoogime epplicshle, such provisicys:

4. Supersede ‘any leworsm endosement aiready endorsed 1o Ahfs pollcy it addresses
“igriordsim® andfor “cerilfed el of Asmorlsm™ andlor “other acl of lerrarism’; bul only With
segpect to loss, damage or. infury fom ‘an incldant{s) of tematisii (however defined) that
-oceurs on drafler the daie when the plovislens olhis endorsement becomie applicable; and

b. Remaln applicabile: unless we nalify ‘your of hanges  Wese pravislans, o fespanca (o
Tederallaw.

4. ihe provistans of thle endorssment do NOT bacome -applicable, any lenorlsss enddraerent:
slready enddrsed o this policy thet addresses “leivorismy andfar e rifed act of terfsm” antior
*olher acl of teronsim® Wil conlinug Ineffect uitess we nalify you of ciengés 16 (hatendorsemenl
Inifesponse o'fedoral law, . :

B, Thalollowing defintions. are added snd appli urider this endorsament wisnebar the lerm tasrdrism,
or.the phrase-any injuty or damage, are-enclosedl In quatslion fmarks:

1. “Tendhsm” maens sctivitles against parsons, ergantzalfons or propeily of any nature:
a. Thatlovalve the following or preparalion fof the following:

{1} useorthrestol force of vinlense, oF

00 GCELU240'00 0107 Pagetol3
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- (2) commission or threatof a Hangerousact, or

{3) commisslan or Wireat of an st thal’ Infederss wilh or dlgiopls 2 Eleckanic,
-communicatian, informetion, ar mechadlcal system; add

b, When 1

{1} e alfscl s to Mtimidate or-coetée & goVernment oF a civilfan paputalion or any
segment therao], or to distispt any ségment of the-econamy; andfor

(2} 1t appeafs that the mien! is Yo Inimidate ar coefee a govemment ar 3 givillan
poputation, o to furlher a philaseplical, polilcel, idéologleal; rellglous, soclal of
stanonile objeclive or lo-express (or expiess opposiiioi fo) a philosopiiltal, polittcal,
Ideologlcal, religlatis, soclad or econgile bbfeciive,

[P

2

.

“Any.Injury of damage” -maans any Wiury o darage covered undar 1his pollcy o Which: his v
endarsement I§ applicable, and fncludes bul ls notimiled to “bodify Ihjury®, "property damats", ’
'pﬁtr,son_a'l and ddverising lnfuey®; \nfury”.of “environmental damage® as may be defined in lhls

! folicy, ’

€. The lofowing exclusion Is added;
EXCLUSION OF TERRORISH

THIs merance does not apply to eny elaim; "suil’; demand, or loss. thet ‘sltéges "any inpsy. or
darnape® that, in any-Way, n wWhold or i parf, arlses:oul.of, %élates to or resulls from “leriism, '
including aclfon In hindering or defenidng aosinétan aclual orexpacled incldent bf lefilsm™ “Any
fnfusy or damage” Is excluded régardiess of any olher capge or evenl tRat-coplibules soncarently
o i@y sequance 1o Such injary or damage: This ekclision.alse applies when one.ormoie of the
C . {folibwing ard-aitdbuied to antncident of errorfsm®s

4, The"terodsim® {5 darried pul by niséing of the dispersal of appfication of radioactive materiph; or
through the use al'a nticlesr weapan br deilee fhat Involves or produces a nUEléar reaclion, {
tiiclear radialion or idilloaslive cealapilnationiar

2. Radigactve malarfal i§ reféased,. and It appears. thal ong purpose of Wie: “tetrorsm™ was (o
refease such materal; or

3. The “tenioem’” lvolves the- use; miease, or escipe: of quelear miatérfals, or Lt directly of
Indlrectly rasults {h fwclear resction, dutlear radialion er radisactive conlamination; or

4. The “lanorsm® 15 cani#d oyl by means of lhe disparsel .oy applisaticn ol palhogerie o i

poispmous blolapital or chemloalmaterisls; o ‘ ]

%

5. Pathogenls or palsoncus biologicalorchemical materils-are released, add 1t appenss that one '
purpose of the enafsmwas lo réledse such malerials,

Alkothérterms-and condilons.of ffils Policy reniai tnghanged. ’

H
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Endomeiment Numper: 13 )
Thisendorsement is effective o itie Inception dafe 6f thls pollcy unless-olfiarwise.sta led hereliy I

(Thetilotination beliwis requlred only when (s endoissment is 1ssued subsegient lo prepemtion of (e [
folicy.}

Policy Number RS 0022457 00
Wamied Instred:
Endorseivient Effaciive Bate;

0D CGLOZ40 00 01 07 Page3dof 3
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THIS ENDDRSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
N PREMIUM COMPUTATION ENDORSEMENT-
DEDUCTIBLE PFOLICY ~VERSION |
‘Tifs endtrstment modifies nsyrance provided vnder he follavangs
COMMERCIAL GENERAL LIABIL(TY COVERAGE FORM

1. “The Deposit Premium sel forthi tn itemn 4:0f the Daclaratidns 1s adjustable, and 15 only-an eslimated
predilum for lhe Audil Perod shovn biatow, i

The final eapnad: premium tor the Altdi Perod shall be: determined as speciied fn Condilidn 5
Prefium Al of SECTION IV - COMMERGIAL GENERAL LIABILITY CONDITIONS. The Audlt
Premitim shall be compuled by spplylhg the Rale of $45:83 per each $1,000-of te Premium Base
datified In'2. balowe. Such Rate s net of any toxes, loknses, or fess, Howaver, the finat pramiom
coloulation for the poliey- poriod shall te no. less 1han tne Mintmum Relafied AUdIL Fremium as
sfated In Hem-d the Declaralitng.
Unless elfierwise specified In this-Pallcy, the: Al Pecod will be the sanis B the-poticy pefiod; orif
this policy I cancalied, the Atdit Pariod will ke frim e Effective Dale of the policy to thé-effective
dsteof canceltifon.
2. ‘The PrariiumBase shallbe wemified T (&) and (8) Getows,
{Ay Premlvin'Base
P [3 Gross selis exchuding aucrafl progutts,
N ) [0 intrecompany seles (e.g. subsldiaryto-subsidiary; pattner-to-padaer, ete)) and
O forelgn satas
0 Payallés determined tmmedaily beow,

[0 Gross Uniriodifed Payrol

3 Woikers Compensallon Payrolt

O Woikers Compensation Payrol exclitiiio:

{1} Cledeal Oifice Employees
{2} Salesmen; Collestsrs, Messengers

(3} Dilvers and lligir-helpers IF penclpal duiles are lo work:on of in conngclion
wilh “autog” :

Qther{Describe} ESTIMATED SUBGONTRACTOR COSTS
Estimaled Exposires  $3,000,068

(B8]  Specilic Delelions From Premirm Base, I Any:
o Dgslgnatadenducls:

00 CGLO10T 0009 08 Page Tof2
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O Deslgnatad Cperalloris,

INDEX NO.
RECEIVED NYSCEF:

{3 Other

Al cltier térie and condittons of s Policy remaln unchiangad,

Endorsenient Number 14

pallcy.j

Policy Mumber; DPC 0022451 00
Narmad Instived;

Endorsgment Effective Dale;

00 GELO107 on09 0B

o —

This endersement 1 elfeclve on the inceplicn data of Ihis policy vnless otherwise slated hereln,
{The Tiformallon bélow is sequlred ouly whenhls endetsement Ts issued sybsequént 1o preparatian ol ihe
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NYSCEF DOC. NO. 153

(N

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
DEDBUCTIBLE LIABILIYY ENDORSEMENT
This endarsement metifes lisuracn provided untier e following:
COMMERCHAL GENERAL LIABILITY COVERAGE FORM

Sohedule

1. Speciic coverages i Whicha dedustible(s) applies and amp,uni ol deduciible(s)

Covelage: Amounl of Dedieilble
By AR COVRRATES .. ivnsssurmsrn s aere - siooon
1 Products/COMpIEtet OPEIAIDNS . wum e ais asi sitorrs arivorssssners ¢ [
O Alcaverages oftier thap Products/Completed Operatians &

2. Thededucllble appies to;

O&

Damages-and Sipplementary Paymenls.
DamzpesOnly

3. ADetiichble Aggregale appilng as falows'
B3 The deduciiblats) shown in lem 1 of this Schedule 1s subjéctio:a Dedupiibia Aggregate amount of
% + ‘The Dgducitle Aggregate is subject fo adjusiimont upkards based on 8 rale of

$ per__ _. Suchadjustment wii be miade on a.pro-rais basté i the.gogioron that the finat
expasure base for The policy perlod bears to the esxlimated exposine - base-asof the Bifeclive Date.

of this poflcy; whish 15§ ___, SubJect{a the Tonegaing; once the toss payments ctially pald by 1

s, Bnd tékmbursed By yob 16 us, squaly the Deductibte. Aggregate amount, ybur dedtictlels)
{shovinn tiém 1. sbove} will bo rediced los ___ .

{it.no Deduclible Aogregate s shown, lier Uera'ie no aggregate on the cumulative amotnt of dedugiible

1 peyiments for which the Instred Is rasponsible )

Appilzation:of ths Dedusiible LisbRlty Endorsemant

Theé dedicliblefs) set fortln Ihe Sokiadule appl 1o daiages and Supplomienlary Payments; (or
damages onlyr il The approjirale box Is-checked In the Schedule), on a:peroccurience” o perofiense
bagls, Tt lpzured Is tesponstilé lor payment of (he deduchble(s} :

“the: fisiired i3 ‘re_s_énijuﬁs”_ible‘ fair all paymenis wilfoh \he- deduclible armodnl, Subject fo the Limlis of
tnsuranes and &l other terms gnd conditions for ths polisy, our obllgztion 1o pay damagss and-expenses
on your behall applies only to thiataunt of damages Snd-expenses Inejess of the deduciibie smounts
sel foith ty the-Schodule, Wartnay pay. part o te-eniire dedustible Smeounl toelfect seffemenl of any
cleim of *sull’ and; upon potilication of the acion \aken, You shall promply relmbursa us festich part-of.
the dedicifle amount that has bean pald by us,

The Limlls of Insurance are nol inciedsad by the presence of a dediclible. Furlier, our oblistlon tnder
SECTION F'~ COVERAGES lo pay damages ony: betialf of the nsurad =pplies. ofily to the amaunt of
datiiages in excoss of any deducilible amoual(s) shown in the Schedule dhal are spplicable te sich
eoverades, and the. applicatife Limils of Inswrante shall bz reduved byiie amountof such-deductbis(s),
The Limlis.of tnsurance: sel fodhy Tnthls policy:as “sggredale” for such coverages shall not be reduced by
fhe application of suth deduclible amotint{s}. ) .
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-

Al olher ferms-and-conditions of lhis Palicy remaln unchanged

Endorgemenl Number. 45

Thisendorsemant is effeciive omthe inceplion dale of tis policy upless olheswvise stated hereln,
{The Informalion balow Is fenuliad orily whon this-endorse

ment fs fssued subsaquent topreparalion o (e
policy.}
Folloy Nuribies: DG 0022451 00
Nanad [nsvred;
‘Endorsemenl Efeciive Date:
00°CELU0SS 000607 Page 2. of &
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NYSCEF DOC. NO.

193

TERRORISM COVERAGE DISCLOSURE NOTICE
TERRORISK COVERAGE PROVIDED UNDER THIS POLICY

The Feronsm Riek fnstitance Act of 3002 and amendments therefo established a program wilkn the Department of the
Tigasury, Under which Ihe fedsrel govemment shares, wilh the Tsuranca Tadusty, the sk of less from fulure ferradst,
alfacks. Fhe AEt applios when Uie Séorefary of the Treasury cerlifies (hat 8n event meets [he definiforn of an oot of
‘lenrdtism, The Act providés (hal, fo be gariified, an aclof terailsm must causé hsses.hal exceed Tive mition dollars. The
act-of terroriem must.have Been commiited by en indlviduatar individosis aciing on behall 6T any forelgn parsan or forelgn
interast lo-coerce the govémment o popwtatles of Ihe Unfled Slales

In accoidincd With the Tetrorism Risk: Insurance Act of 2002 and amendments thereto, wa are réqulfed o offer you
coverage for losses resillng fram an ael of tarrorism thnt [ certiiied undor thie fadetal program as an act of ferorism
commilted by an Indwvidital(s) acting an:bieha!f of g forelgn persan or foreign inferest Tive palicy's olher provisions will sl
3pply fo such @n'aet This offer doey not Include coverage for Incldents of nucioar, biologleal, chenleal, or
radloligloal teroriem which will bo excluded from your pollsy. Yeur detfston. Is.neéded on. thls queshon: do you
chaosi o pay the preralim tar temarsm covérage: slalad i fhls offerof coverage; or de you ejecl ihe offer of coverage
and notpap he-premivm? You iy accept orrgect thls offer,

I your follsy rfovides commiereial properly. covetane, In catain-slales, stalutes or ragulalions may requise coverage for
fire: foflowing aty gt af terrofsmi. In those stalas, if “lammarlsm” resulls I fire; we will pay for the loss or damege causad by
it fire, subjeel lo-ell agplicable palicy previsions ineluding the Limi of Insurante on the affecled property, Such coverage
for ﬁra.'qrp1€gs- only. o direct loss or damage-by fire to-Covered Proparty, Therelore; for example, the coverige does ol
2pply foinsUirance provided undst Business Inconve aidlor Exlia Expense coverage:(ors of erdarsements ihat apply (o
Ihose coverage foims; or lo.Legal Llablity caverags lomis of Leaseholt tntetést covarags forms

Your- pramium Wit Inclide the sddifonal premium for fescorlom os Stufed fi the soction of this Netice titfed
DISCLOSURE OF PREMIUM. .

ISELOSURE OF EENERAL PARTIGIFATION

The Untled Slates Government, Deparimeiil of the Treasury; wit:pay a share of terearlsai togsas Insured thder the federa)
program. Tho federal ERdre tgoals 90% In 2006 atid §5% in 2007 of that poztion of the smoust of stich Insured
lasses thate¥eeeds thoapplicable Insursr réfentlon,

~_ DIBCLOSURE.OF PREMIUN

Your prémlim {or lerrodsm eovaragels: 50 ’

{This chargelzmoviitls:applied fo-ubiafn.the. Thal premiim.)

You may choose to.fafect the: offeiby slgning the staterent betow and rétuinlng It to us. Your-palfcy will be

changed-to oxclude the deseilbed coverage. Ityot chinse lo accapt fhis offer, this forin does at Have (6:be returred,
BEJECTION STAYEMENT. )

“THereby getlng o pUIChasE RoVErAga for cerllsd a6Te of Hofjam, | GAderetand tatan
exclisfon of tarlaln terfonsny losses wiil be. made partof s policy

— o Kam Cheung Constiusion It
Palicyholderilegal Representallve/Applicant's "Nathied Instired
. i Sirnatine : : N}

Atch Speclally Irisurance Company. )
Insurance Sompany

PriotName of FolsjholdeTiLega
Représéntativer JApplicant

Pale:

Policy Nurnber; DFCH022451-09
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NYSCEF DOC. NO. 193

ADDENDUM TO TERRORISM DISCLOSURE NOTIGE
Exclided lngs of inguraiice

¥ yaor poljey. contalns fnsutance far fidefity, burglary and Whell, commercial ato; medical mizlpreciice or
profasslondl labllly, Ine TERRORISM COVERAGE BISOLOSURE NOTIGE dves not apply th Sugh lings
?I_ lniura‘rg_‘:_’:a becdtise thay are excluded fom (he faderal Ternordsm: Rlsk Insurance Act Frogeam
"Program)

Fof lines of Insurance sublect to the Prograim, Lhe: Program will termilngte 4l tha.end of Detember 31,
2007 unfess rengwid, exlendad, of replaced by the feders] goversiment. Your Golisy witbecoms efféetivo
lor wiik-be renewed) whilz the Progrée Is siill inaffet, bul priorto a declslan by lhe federal gavemiment
on exlersion of the Prograim,. Since the (imstable for any futlher United Biales Goverament:actin Js
UnkinaWn al lhls N, we- todiliite: to offer-(he terrorlsm coverége descilbed In the secand paragraph o
the 'l:l_ERRC‘!)l;IS_M- COVERAGE DISCLOSURE NOTICE {or the peiiod-of ime from your gelley Ficaplion
unilil 1231707, )

If the:Program Is rznewed, extended o replaced-during e leim of youppoficy Wi the ragulremant fhal
we make tefvarism dvallable, the lizatment of ferrorism under yoir policy will continte fo ko applicable
stbleci-lo all the terrns, definiliobs,. exclusions, and condillons of your polisy inkss we are requined lo
make Insutance covaragi for termarisi-subject o provisioni or requlremunts: that diiter fiom Thase that
apply udder this polley”

(Fihe- Programi lemiindles, of &5 renewed, éxténded or replaced difirig (e term of your pallcy withiot 3
requirement that we make leporismeavallabie, tis Kealinent of terroristt tinder your policy may clidngs
antf a.candilional tertarisim entarsement may be efléclive,

Jerrorlsm Pramism Impagt

I your are chatged Terorism Premivm: for the: pedod throtgh 12/31/2007 and. (he Program I enaved,
exlended or neplaced diring the tenm of your policy. srd we-are required (9 conlinue o sffer taradsim
coverige, we-will calculale the premium lor such perud of timé fram January ¥, 2088 untl he Explratlon
date of your poliey and provide you with nallcé and charge addilighal pramivm whilch will be dug as.
specilied inthe:bllce.

Ir your dréi.charged Terarism. Prefmlism for the. perod up to e Explration of your pollcy-and \he Propiam
terminates, or.is renowed, exterided or raplaced with cartaln changes, during the feni of your paiicy, then
your aceepiance of the offer of the ténorism. coveraie descified In the second patagiaph of the

‘TERRORISM COVERAGE DISCLOSURE NOTICE il onlty ba effectiva up to Decambnr 34, 2007 &nd

the trealment of Temarism theresfier under yaur pulicy, mdy change, Unless: sliliir Temarlsm Covérage
continues fo be:provided for such pesfod of Ume frani danuary 1, 2008 until tha Explration dale of your
poffey, siny unvamed premium fortémodsm coverage no longer appliable undar your palicy, IF pald by
you, will be relumed,: ' ) ’

1T IRE Programiis: renewed, exlended. or replaced dudng the (e of your policy and we aie requlred to
cantnue 1o offér-larrorsm coverage Lot the fevel or-tomns-of the Progrdm change to Aie extent that our
premlum may nol be 2ppropiiate, we may récateulale the: premlum -and provide you wilfy nolice and
charge addiional piemium which will be due a3 specisd n-the nolice:
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NYSCEF DOC. NO. 193

RECEIVED NYSCEF:

NOTICE TO POLICYHOLDERS
POTENTIAL RESTRICTIONS OF TERRORISM COVERAGE

. CONDITIONAL TOTAL TERRORISM EXCLUSION
{RELATING TO DISPOSITION OF FEDERAL TERRORISM RISK INSURANGE ACT)

This, Nolice has. been: prepared in confunctlon wilh the POTENTIAL Implementation of changes refated fo
covéfage of temarism under yourpolicy.

The federal Tanorism Risk nsutante Act 6f 2002 as amended and extendeg b the Terronsm Risk lisuiance Agt
of 2005 established a Terosismt Risk Insurance: Pregram (*Program’} wilhln (he Deparimiapt of the Treasury,
under which 1 federal gevemment shares, with Ihe lasurance industry, the risk of loss from fetire tergiist
altacks. Thal Program will tEfinate of the end-of December 31, 2007 unless renawad, sidended orreplzced by
e fedessl govemmment.. Your follcy will Become effective, {or will bi renewad).while the fedéral Pragram Is siilin
effect, but prior-to a.declsion by the {edetal govarnment 4ni-exlenston of the fedaral Piogram.. 1f the federml
Prageam [armilnales, o fa ransiwed, sxlenved of saplaced withcenain chianges, dining the Term:olyout palicy, Then
the treatment of lemoilsm under your policwill éhange. This Nellce i bielngprovided (o Yt for the puspnse of
summarizlivg: polentisl tnpact-on your coverage, The-summary Is 2 brlsl synopsts of slgnificant: exclusianary
provisions and fimitalions. '

‘Fhig: Notice daes niol fornn & parl of your Insirance conlrack. The Notie 1§ deslgned-to algit you (o coverage.
restrigllons -antl to ‘olhéer provislons 1ty cedain tefrérism. endorsamani(s) o Wi poifey, T There- 15 any conllict

between: ihis Nolice' #id the. policy (including 115: endorséminis), the prowsions ef the policy: (ncluding s
endarsemants) apply, -

Cerefiilly rest your-policy,; iroluding the endorsemients atisched to your pelicy.
POYENTIAL CHANGE DURING THE TERM GF YOUR POLICY

if e pollcy provides-any soverage for foss, damage or njury'adsing outof a lerodsm:nedént, Including coverage-

pursuant to he lederal Temodom Risk Insvrands Act of 2002 a5 aniended and extendsd: by the. Temordsm Risk
nsurance. Acl of 2005, such coverage vill Aot be applicable and lhie-temdtisin excluslon(s) contalied in the
CONDITIGRAL TOTAL TERRORISM ENSORSEMENT will becoms applivabie tsmmeneing on. fiie date when
anydne obmoréof the following first obcuns:
1. The federal Terrodsm Risk Insurance Prororn (*Program’), eslablished b¥ thé Temorism RIsK nstfance Act
uf:2002 53 amended and gxlendad by the Tencrdsei RISk Instrance Ak of 2005, hasterminated vith rgspacl
to ffie-type of Insurance-provided uniderthis GoVerage Form, Covefage Pertoralicy;or

2. Afenewal. exiension or fEplacement of e Program has become fiesiva withoul 8 requirement to maka
faronsy chverage avallabie fo oty aad with. revislons thal

a, ‘Ingrerse our stalitory pecentage dedustible under the' Pragrarn for errorism losses, {Thal deductble
delermines (he amount of all cerified terdrism losses wa must pay v A-calendar year, before the fedural
gavelnment siiards i sibsequent paymenl'of cénlfied terorfan Tosses.): o

b jD‘a{:ra‘a‘s‘e Wia federal governments: statutoty peraentage stiars In potential tarrorisin lossss above such
deductibls!of

¢, Redefine terosism or make:Insurance coveraga for lerfotlsmy Sublect to ‘provisians: or requiements-thel
differ frai those that apply to atlies types of evenlsor oeskirenees under tis paficy,
Our deducilble In 2006 is-17.5% of he Ieted ol aur prevlovs yaeire direc samed premiums, in 2007, thal

fure [s-20%, The poverament's share 15:80% In 2006 snd 85% In 2007 of (he larcorism fassas pald by us
aboyethe deduelible, )
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NYSCEF DOC. NO. 183

RECEIVED NYSCEF: 02 /2442017

U.S. TREASURY DEPARTMENT'S OFFICE OF FOREIGN |
ASSETS CONTROL {*OFAC")
ADVISORY NOTIGE TO POLICYHOLDERS

Mo cavatage is proyided by this Polleyholder Hafine norcanil be cortstnrad lo:replace any fisilEtons df your pol-
fty. You Sh%utd read your flicy shd reviewryour Declaralions page for complate informiation'on the coverages yau
are proviid, .

This Nollce provides infaimallon conoerning possible fmpatt on your Insuisnce coversge due-lo diteclives fssiied

By OFAC, Please rand this Notlee cavelully,

P R

‘The: Giffize of Farelgn Assels Conlrol (OFAG) adtifiilslers snd enforéas sancilons. policy, based on Presidentlal
declatations of *nallonal emergenty”. OFAC has ienfified and isted numerons:

:  Fomlgn agedits; l
! « Frotit organlzations;
» Tercodsts; - i
¢ Torfoiistorgonizalibng; and

» Nafcollos iraffickers; . !
#5*Spaelaly Designaled Nallonals @nd Blotked Pessans'. This fslear iz fooated on'{ie United States Treasury's ‘
‘Weh site ~ hitpfvavwiireas.goviolas, '

L

fn sccordance: with OFAC: regulalions, It 1t 1S determined (hal yoir orany othiar Ihsuied, of any [igvsth or enlty
clalilag the banefils of thlg Insurance hay vickted U 8. sangtions (aw or Is 2. Specialy Daslgnaled Nafioral and -
Bldicked Person, as Wenlilled by OFAC, this nsusance: will be considered a blacked-ar frozen contract &nd all
- provisions of 1his Instrenge-aremmodialely sublect to OFAC. YWien an Ingurdnite polloy 1s considerad to basuch
™ a blocked or frazen ednfiact, no paymanis ror:pramilom Telunds may be mads Wilhoit atlhorzation fim OFAC.
i Otfier Hnnations on the fremluins dnd payments atsoapply.

S m———tn
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Ofiice, Ing, withits pérmisslon.






