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Appellant Consolidated Restaurant Operations, Inc. (“CRO”) respectfully
submits this brief in support of its appeal from the New York State Supreme Court,
New York County’s Decision and Order dated August 4, 2021, granting the Motion
to Dismiss of Defendant Westport Insurance Corporation (“Westport™), and the
Decision and Order dated September 23, 2021, denying its Motion for Reargument
and, in the Alternative, to Amend Its Complaint.

QUESTIONS PRESENTED
1. Whether the trial court erred in holding that CRO failed to sufficiently

allege “physical loss or damage,” where the complaint alleges that the actual
presence of a dangerous, physical virus (SARS-CoV-2) and its associated disease
(COVID-19) on the insured properties altered the properties, impaired their
functionality, and rendered them unusable for their intended purpose?

2. Whether the trial court erred in denying CRO’s Motion for
Reargument?

3. Whether the trial court erred in denying CRO’s Motion for Leave to
Amend Its Complaint?

PRELIMINARY STATEMENT

CRO owns and operates dozens of restaurants that were forced to partially or

completely close as a result of the actual and imminent threat of SARS-CoV-2 — a
physical, highly contagious and deadly respiratory virus that causes COVID-19

disease — in and on its insured properties, which altered those properties, impaired



their functionality, and rendered them unusable for their intended function. When
Westport, CRO’s property and business interruption insurer, denied coverage for its
resulting losses, CRO was forced to sue Westport to secure the coverage to which it
was entitled. The trial court, however, dismissed CRO’s complaint on the ground
that it had failed to sufficiently allege “physical loss or damage” under CRO’s “all
risks” insurance policy. And when CRO sought leave to amend its complaint to
address the very issues the court had raised, the court erroneously denied CRO’s
motion.

In reaching these conclusions, the trial court committed numerous reversible
errors, including (1) misapplying this Court’s holding in Roundabout Theatre Co. v.
Continental Casualty Co., 302 A.D.2d 1 (1st Dep’t 2002), (2) improperly resolving
disputed factual issues in favor of Westport rather than accepting CRO’s allegations
as true and construing all reasonable inferences in its favor, (3) measuring CRO’s
allegations against the court’s own views of the facts and science without receiving
or considering scientific evidence, and (4) failing to adhere to New York’s liberal
pleading amendment standard. Each of these errors warrants reversal; taken
together, they reflect a stark departure from New York’s pleading standard,
amendment standard, and bedrock principles of insurance policy interpretation.

This appeal presents an issue of first impression in this Court: whether a

policyholder’s allegation that the actual presence of a dangerous, physical substance



in and on insured property, which alters the air and surfaces within that property and
prevents its intended function, is sufficient to plead “physical loss or damage” under
an “all risks” property and business interruption insurance policy. For decades,
courts across the county have answered this question in the affirmative, finding that
the presence of substances such as radiation, carbon monoxide, asbestos, ammonia,
and E.coli bacteria can cause physical loss or damage. Indeed, the few New York
courts — including the Second Department — to have touched on this issue, have
reached the same conclusion. This makes sense given that those substances are
physical in nature and their presence can destroy the functionality of property.
Many courts around the nation have applied this same standard in the COVID-
19 context, denying insurers’ motions to dismiss where the policyholder alleged that
the actual presence of the virus impaired the intended function of its properties.
These cases — both those addressing dangerous substances generally, and those
addressing COVID-19 in particular — premised their holdings on numerous factors,
including (1) the plain meaning of the undefined terms “physical loss or damage,”
(2) that a reasonable insured who purchased an “all risks” business interruption
insurance policy can read the words “physical loss or damage” to encompass the loss
of functionality of property due to the presence of a dangerous, physical substance,
(3) that courts have begged the insurance industry for years to clarify these undefined

words to no avail, (4) other terms and conditions of these policies, such as coverage



for physical loss or damage caused by radiation, make clear that these policies are
intended to cover losses caused by dangerous, yet invisible substances, and (5) that
insurers went to great lengths to expressly exclude coverage for losses caused by
viruses after the original SARS pandemic through a standard virus exclusion, but
chose not to include that exclusion in certain of their policies, like the policy at issue
in this appeal.

CRO’s allegations fall squarely into this well-established authority.
Nevertheless, rather than accept its pleadings as true, construe all reasonable
inferences in CRO’s favor, and rely on the decades of case law demonstrating why
dismissal was inappropriate here, the trial court dismissed CRO’s complaint based
on an erroneous view of the facts and the law.

First, the court determined that it was bound by this Court’s decision in
Roundabout to dismiss CRO’s complaint. Yet, Roundabout involved a claim of
insurance coverage solely for economic losses untethered to any physical impact to
insured property. As the Court in Roundabout explained, that case was about “off-
site” property damage to non-insured property in the vicinity of a fully functional
insured property. It had nothing to do with an “on-site” physical impact by noxious
substances that directly impaired the physical function of insured property, like the
damage and loss that CRO suffered. Thus, Roundabout has no bearing on the

question of insurance coverage at issue here.



Second, the court ignored the applicable pleading standard by challenging the
scientific plausibility of CRO’s allegations based on the court’s own unsubstantiated
theories, despite there being no scientific or expert evidence in the record and
contrary to CRO’s factual pleadings. The court’s approach is particularly
problematic in the context of COVID-19, where the science is highly complex and
constantly evolving, and where it is critical that laypersons (judges and lawyers
included) refrain from engaging in amateur epidemiology.

Compounding this error, the court suggested that CRO could not establish
physical loss or damage based on a series of hypotheticals with no basis in the record
— such as that CRO could have simply kept all patrons out of its restaurants, easily
cleaned away any trace of COVID-19, or tested every single patron prior to their
entry at a time when tests for COVID-19 were not even widely available. But just
as an insured cannot airlift its property to a safer location to avoid a hurricane, CRO
could not alter the real-world constraints posed by a rapidly-spreading virus.

Third, because the court questioned various aspects of CRO’s allegations, and
because both the science of COVID-19 and CRO’s understanding of its losses had
evolved from when it initially filed its complaint, CRO sought leave to amend its
complaint to bolster its allegations with additional scientific and factual evidence.
For example, in its proposed amended complaint, CRO alleged, among other things,

that the coronavirus has numerous modes of transmission, pervaded the air at CRO’s



properties and attached to insured property at those premises (including specifically,
chairs, tables, and countertops), altered the air and surfaces to which it attached,
resists routine cleaning, and directly impaired the physical function and habitability
of CRO’s properties for their intended purpose, i.e., in-person dining.

Despite these robust allegations, which certainly plead “physical loss or
damage to property” as would be understood by an ordinary and reasonable
businessperson, the trial court found that amendment would be futile. In addition to
contradicting New York’s liberal pleading amendment standard, the court’s denial
of leave highlights the core error from which all of its other errors flow — its incorrect
assessment that SARS-CoV-2 and COVID-19 can never cause “physical loss or
damage” as a matter of New York law.

Finally, although the court’s ruling was limited to the issue of “physical loss
or damage,” Westport also asserted that a series of exclusions in the policy bar
coverage. Specifically, although Westport failed to include in the policy a standard
and widely available virus exclusion, it sought to achieve the same effect through a
series of exclusions that have no applicability here.

Because CRO sufficiently alleged “physical loss or damage,” and because
Westport has failed to prove that any exclusion unambiguously applies to bar
coverage, the Court should vacate the trial court’s judgment and remand with

instructions to permit CRO’s amendment and proceed with the case.



FACTUAL BACKGROUND AND PROCEDURAL HISTORY

A. The Coronavirus is a Dangerous, Physical Substance that Alters
and Impacts Property

The coronavirus is a deadly and highly contagious respiratory virus that has
resulted in a global pandemic, infected hundreds of millions of people around the
world, and killed more than 700,000 people in the United States. * R-54-55, {1 12-
17; R-1932-33, 1936, 11 13-16, 26. Even when it does not cause death, the virus can
lead to severe illness with long-term debilitating effects. It is a physical substance
carried and spread through physical droplets and airborne respiratory particles,
pervades and attaches to property, survives on property for weeks, is resilient, and
is challenging to contain. R-54-56, 11 12-21; R-1932-38, 1 13-30.

Indeed, the coronavirus has multiple modes of transmission, including
airborne transmission through physical droplets, and transmission through human
contact with the virus on physical objects. R-54-55, 1 14-15; R-1933-34, {1 16-21.
Moreover, it can spread through asymptomatic and pre-symptomatic individuals
(thus making it effectively impossible to identify and segregate infectious persons
from non-infectious persons), cannot be entirely removed through cleaning,
physically alters the air, and attaches to and alters physical surfaces by turning them

into fomites — vectors for infection. R-54-56, | 14-21; R-1932-38, Y 13-31.

1 At the time CRO filed its original complaint, approximately 150,000 Americans had died from
the coronavirus. By the time CRO sought leave to file an amended complaint, more than 620,000
Americans have died from the coronavirus. At present, that number exceeds 700,000. See
https://covid.cdc.gov/covid-data-tracker/#datatracker-home.
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B. CRO Suffered Massive Losses as a Result of the Physical Presence
of the Coronavirus at its Restaurants and Resulting Governmental
Orders

CRO is a global restaurant group, operating more than 27 full-service and 27
franchise restaurants in 12 states and the United Arab Emirates (the “Restaurants”).
R-51, 1 2; R-1930, § 2. To maintain its globally recognized Restaurants, CRO
employed more than 3,200 full and part-time employees to serve more than 7 million
meals annually. R-51,  2; R-1930, 9§ 2. The core function of CRO’s Restaurants,
and the linchpin of its business model, is to offer in-person dining services to its
customers. R-51, 59, 60, 11 4, 31, 34-35; R-1929-30, 1941, 1943, 11 3-4, 42, 48.

Beginning in early-March 2020, the impact of the coronavirus was severely
felt by CRO. R-51, 58, 11 3, 26; R-1929-30, 1939-40, {1 3-4, 35-37. In the blink of
an eye, the Restaurants were forced to suspend indoor operations due to the presence
of the virus, the continuing threat of the virus, and resulting stay-at-home orders (the
“Orders”) that went into effect at every location that CRO maintained a Restaurant.
R-51-52, 59-60, 1 3-4, 29-33, 36; R-1929-30, 1940, 1944, 1Y 3-4, 37-39, 52.
Certain of the Orders explained that the restrictions they imposed were needed, in
part, because of the virus’s propensity to cause property damage. R-51, 1 3; R-1929,
1940, 11 3, 38. Even after the restrictions imposed by the Orders were relaxed, CRO

still operated its Restaurants on a severely restricted basis. R-59-60, {1 29-33; R-



1938-40, 11 32-39. This resulted in massive losses to CRO. R-52, 60-61, 11 4, 34-
38; R-1930, 1944, 11 5, 54.

Specifically, beginning in February/March of 2020, the virus was present in
the air within the Restaurants and on the surfaces of Restaurant property, and thereby
physically altered numerous items of insured property by combining dangerous viral
RNA with air that previously was normal to breathe and surfaces that previously
were safe to touch. R-60, 68, {136, 61; R-1941, 1 41-42. Thereafter, the virus was
continually reintroduced into the Restaurants. R-1941, { 41. To curb the presence
of the virus at the Restaurants, repair the Restaurants, and protect its property,
employees, and customers, CRO undertook remedial measures, including adding
physical partitions at the Restaurants, physically reconfiguring layouts, and
commencing construction to add ventilators and purifiers. R-1941-42, 1 42-45.
Additionally, CRO implemented stringent and continuous cleaning procedures,
including adding extra cleaning stations and hand sanitizer mounts, which were not
used or necessary before SARS-CoV-2 and COVID-19 struck. Id.

Nevertheless, the virus is resilient and is not susceptible to routine cleaning
and disinfecting. R-60, { 20; R-1934, 1936, 1937, 1938, 1942, 11 21, 26, 28, 29, 46.
Even extraordinary cleaning measures do not completely remove the virus from
surfaces. R-1938, 9 29. Thus, despite CRO’s best efforts to maintain a safe and

clean environment and curb the spread of the virus, the virus could not be completely



eliminated from its Restaurants or prevented from causing physical loss or damage
to surfaces and air within the Restaurants. R-1942-43, 11 46-47. As a result of these
physical impacts of the virus and the dangers to human health that they created in
the insured physical property of the Restaurants, CRO was forced to close its doors
to the indoor, in-person dining experience which is the lifeblood of CRO’s business.
R-1942-43, 1944, 11 46-47, 51.

Therefore, as a result of the actual presence of the coronavirus, the imminent
threats to human health created by the coronavirus, and the Orders — which in turn
resulted from physical loss or damage caused by the coronavirus to property
throughout the regions in which the Restaurants are located — CRO closed 30
restaurants, exited five states entirely, could not use its properties for in-person
dining for an extended period, and was forced to severely restrict its operations. R-
59, 60, 11 31, 35; R-1941, 1943, 11 41-42, 49-50.

C.  The Westport All-Risk Policy

As a prudent business owner, CRO had the foresight to protect its property
and Dbusiness income by purchasing “all risks” property insurance, including
business interruption coverage, from Westport with a $50 million per-occurrence
limit, subject to various sublimits, time limits, and waiting periods for certain
coverages (the “Policy”). R-52, 61, 11 5, 39-40; R-1930, 1944-45, 11 6, 55-56. As

relevant here, the Policy covers “all risks of direct physical loss or damage to insured
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property,” meaning that the Policy covers all risks unless specifically excluded. R-
62, 143; R-1945, 1 60.
The Policy also provides various time-element coverages and “extensions”

following physical loss or damage to CRO’s property or other nearby property, R-
62-66, 11 46-54; R-1946-49, {1 63-71, including but limited to:

“Gross Earnings” — “recovery . . . to the extent the Insured is: (a) wholly
or partially prevented from producing goods or continuing business
operations or services . . ..” R-62, 146; R-1946, 163 & n.20.2

- “Extra Expenses” — “the reasonable and necessary extra costs incurred by
[CRO] . . . as respects . . . extra costs to temporarily continue as nearly
normal as practicable the conduct of [CRO’s] business.” R-62, { 46 n.8;
R-1946, 1 63 n.21.

- “Contingent Time Element Losses” — losses “incurred by [CRO] . . .
directly resulting from direct physical loss or damage . . . to any property .
.. at any location(s) of suppliers or customers, provided that such physical
loss or damage prevents: |. such suppliers from supplying goods or
services directly or indirectly to [CRO]; Il. such customers from receiving
goods or services directly or indirectly from [CRO].” R-64, 50; R-1947,
1 67.

- “Ingress/Egress” — losses “incurred by [CRO] due to the necessary
Interruption of [CRO’s] business, provided that: (a) the interruption
directly results from the prevention of direct ingress to or direct egress
from insured location(s), whether or not insured property at such insured
location(s) is damaged; and (b) the prevention above is caused by direct
physical loss or damage as insured by th[e] policy to any property,
including property excluded under Property Not Insured.” R-64, { 51; R-
1947-48, 1 68.

2 The Policy also provides coverage for losses related to rental insurance, R-62, § 46 n.9; R-1946,
1 63 n.22, attraction properties, R-63, { 48; R-1947, | 65, royalty, licensing fee, franchise fee, or
commission agreements, R-63, { 49; R-1947, 1 66, suppliers or customers, R-63, { 47; R-1947, |
67, and leasehold interests, R-65,  53; R-1948, { 70.
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- “Communicable Disease Losses” — “If an insured location owned, leased
or rented by [CRO] has the actual not suspected presence of communicable
disease and access to such insured location is limited, restricted or
prohibited by: (a) an order of an authorized governmental agency
regulating the actual not suspected presence of communicable disease; or
(b) a decision of an Officer of [CRO] as a result of the actual not suspected
presence of communicable disease, th[e] policy is extended to insure loss
... Incurred by [CRO] . . . at such insured location with the actual not
suspected presence of communicable disease.” R-64-65, { 52; R-1948, |

69.

- “Order of Civil or Military Authority Losses” — losses “incurred by [CRO]
due to the necessary interruption of [CRO’s] business, provided that: (a)
the interruption directly results from an order of a civil or military authority
that prohibits partial or total access to insured location(s); and (b) the order
referenced above is caused by direct physical loss or damage as insured by

th[e] policy to property, including property excluded under Property Not
Insured.” R-66, § 54; R-1949, { 71.

Crucially, the Policy does not contain the broad ISO Virus Exclusion that has
been widely available and used in the insurance market since 2006. R-69-70, { 66;
R-1952-53, 1 86. That exclusion provides that the insurer “will not pay for loss or
damage caused by or resulting from any virus, bacterium or other microorganism
that induces or is capable of inducing physical distress, illness or disease.” R-69-70,
1 66; R-1952-53, 1 86. CRO paid for a policy from Westport that does not include
this exclusion

D.  Westport’s Denial of CRO’s Claim

CRO provided notice of its claim to Westport on April 16, 2020. R-67, | 58;

R-1951, 9 77. Westport, however, denied coverage on July 13, 2020, stating, “[t]he
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actual or suspected presence of the severe acute respiratory syndrome coronavirus 2
(‘SARS CoV-2’) responsible for coronavirus disease 2019 (‘COVID- 19°) does not
constitute physical loss or damage to property.” R-68, § 60; R-1951,  79. Instead,
Westport indicated its view that if the Policy afforded any coverage, it would be
limited to two Communicable Disease provisions which have a $250,000 combined
sublimit.®> R-68, 1 62; R-1951-52, { 81.

E. Procedural History

On August 5, 2020, CRO filed the instant action, in New York State Supreme
Court, Westchester County, for declaratory relief as well as damages for breach of
contract arising out of Westport’s repudiation of its contractual duty to pay claims
for direct physical loss or damage to property stemming from the coronavirus. R-
49-165. On October 16, 2020, Westport filed a motion to transfer venue to the New
York State Supreme Court, New York County. While the motion to transfer venue
was pending, Westport filed a motion to dismiss CRO’s complaint and supporting
memorandum on October 28, 2020. R-166-657. CRO filed its opposition brief on
November 20, 2020, and Westport filed its reply on December 10, 2020. R-658-
1247, 1248-1446. A day later, on December 11, 2020, the Westchester County court

granted Westport’s motion to transfer venue to New York County. Subsequently,

8 Westport also stated that CRO’s claim fell into the contamination and microorganism exclusions.
R-69, 1 64; R-1952, 1 83.
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the New York County court allowed both parties to provide supplemental briefings
on Westport’s motion to dismiss. R-1447-1731, 1732-1742.

On August 4, 2021, the New York County court heard oral argument on
Westport’s motion to dismiss CRO’s complaint. In the course of the court’s
guestioning regarding whether CRO had sufficiently alleged physical loss or
damage, it made various observations and asked numerous questions based on
factual theories and scientific conclusions, despite there being no record yet in this
case, let alone expert evidence and testimony. For example:

- The court questioned the particular property that the coronavirus attached

to, despite CRO’s allegations that the virus was actually present in the
Restaurants. R-11:10-14; 12:20-13:2; 13:6-9.

- The court suggested that CRO “could wipe down the tables every two
minutes” and that the property can “be cleaned and replaced right back,”
despite CRO’s allegations regarding the resilience of the virus, its effect of
requiring enhanced and continual cleaning that was not used or necessary
before COVID-19, the impairment of the property’s physical function
created by the dangers to human health that SARS-CoV-2 poses, and the
lack of any scientific basis for this suggestion in the record. R-15:8-12.

- The court suggested that CRO could “in theory, test each and every person
before they come in and only allow people who don’t have the virus in the

restaurants, and then they could be in the restaurant.” R-21:16-18; 21:20-
21; 22:11-16.

- The court suggested that there would have been no impact from the virus
so long as “the property was unexposed to people,” despite the fact that it
Is irrelevant how the virus entered the property, only that it did. R-16:7-10.

Following this colloquy, the court found that Roundabout, was “binding

preceden[t],” despite Roundabout having nothing to do with whether the presence
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of a dangerous substance on insured property can cause physical loss or damage. R-
40:22-41:2. Therefore, the court found that CRO had failed to allege physical loss
or damage under the Policy. R-40:22-41:2; R-4-6. Additionally, although CRO
requested leave to file an amended complaint to address the court’s concerns, the
court did not rule on this request at that time. R-34:20-23; see generally R-4-6.
Although CRO’s initial complaint sufficiently alleged physical loss or
damage, the court’s colloquy at oral argument on Westport’s motion to dismiss made
clear that the court had not accepted CRO’s allegations as true and construed all
reasonable inferences in CRO’s favor. Further, certain of the court’s suggestions
and views on CRQO’s allegations are inconsistent with prevailing science. Finally,
the science of COVID-19 as well as CRO’s understanding of its own losses has
evolved since the early months of the pandemic when CRO filed its initial complaint.
Therefore, on August 19, 2021, CRO requested leave to amend its complaint. R-
1922-2013. That complaint was replete with detailed and robust allegations
regarding, inter alia, (1) the actual presence of the virus on CRO’s properties, (2)
the ability of the virus to alter the air and attach to property, (3) the dangers of the
virus and its various modes of transmission, (4) the resilience of the virus and the
difficulty of removing the virus through previously routine cleaning (and even in-
depth cleaning), (5) the significant efforts CRO undertook to repair, remediate and

replace property, including by making physical alternations to its restaurants, and
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(6) that the presence of the virus impaired the physical function of its properties and
rendered them uninhabitable for their intended purpose — in person dining — and even
resulted in the closure of dozens of those restaurants. See generally R-1932-44, |
13-54.

Westport opposed the motion on September 14, 2021, and CRO submitted a
reply on September 20, 2021. R-2014-2038, 2039-2052. The Court, in a decision
without any analysis, denied CRO’s motion for reargument and, in the alternative,
to amend its complaint on September 23, 2021. R-47-48.

ARGUMENT

I. APPLICABLE LAW
A. Standard of Review

An appellate court reviews questions of contract interpretation de novo.
Dreisinger v. Teglasi, 130 A.D.3d 524, 527 (1st Dep’t 2015). Further, in examining
a motion to dismiss a complaint for failure to state a claim under CPLR 3211(a)(7),
the appellate court must afford the complaint a liberal construction and “accept the
facts as alleged in the complaint as true, accord plaintiffs the benefit of every
possible favorable inference, and determine only whether the facts as alleged fit
within any cognizable legal theory.” Schmidt-Sarosi v. Offices for Fertility &
Reprod. Med., P.C., 195 A.D.3d 479, 480 (1st Dep’t 2021) (quoting Leon v.
Martinez, 84 N.Y.2d 83, 87—88 (1994)). Whether the complaint will later survive a

motion for summary judgment, or whether the plaintiff will ultimately be able to
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prove its claims, does not play a part in the determination of a pre-discovery CPLR
3211(a)(7) motion to dismiss. Feldman v. Port Auth. of New York & New Jersey,
194 A.D.3d 137, 139-40 (1st Dep’t 2021). A motion to dismiss based on
documentary evidence under CPLR 3211(a)(1) must fail unless the documentary
evidence that forms the basis of the defense resolves all factual issues as a matter of
law and “conclusively establishes a defense to the asserted claims as a matter of
law.” Schmidt-Sarosi, 195 A.D.3d at 480 (quoting Leon, 84 N.Y.2d at 88).

New York appellate courts will review a trial court’s decision to deny a party’s
motion to amend its pleadings for an abuse of discretion. Taylor v. Deubell, 60
N.Y.S.3d 739, 740 (4th Dep’t 2017). CPLR 3025(b) provides that leave to amend a
pleading should be “freely given.” CPLR 3025(b); see also LDIR, LLC v. DB
Structured Prods., Inc., 172 A.D.3d 1, 4 (1st Dep’t 2019) (granting leave to amend
complaint under New York’s liberal pleadings amendment standard); Greenberg v.
Wiesel, 186 A.D.3d 1336, 1339 (2d Dep’t 2020) (granting leave to file amended
complaint where amended complaint alleges nearly identical causes of action as
previous complaint). A court must grant leave to amend a pleading unless the
proposed amendment is “palpably improper or insufficient as a matter of law” or if
the amendment would cause the opposing party “prejudice or surprise resulting
directly from the delay.” LDIR, LLC, 172 A.D.3d at 4 (citation omitted). Further, a

party opposing a motion for leave to amend a pleading “must overcome a heavy
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presumption of validity in favor of permitting amendment.” Id. (quoting McGhee v.

Odell, 96 A.D.3d 449, 450 (1st Dep’t 2012) (brackets omitted).

B.  Standards of Insurance Policy Interpretation

“The construction and effect of a contract of insurance is a question of law to
be determined by the court where there is no occasion to resort to extrinsic
proof.” See, e.g., Oot v. Home Ins. Co. of Ind., 244 A.D.2d 62, 66 (4th Dep’t 1998)
(citations omitted); Shants, Inc. v. Capital One, N.A., 124 A.D.3d 755, 759 (2d Dep’t
2015). Undefined terms in an insurance policy are to be given their plain and
common speech meaning. In re Viking Pump, Inc., 27 N.Y.3d 244, 257-58
(2016). Insurance contracts must be interpreted “consistent[ly] with the reasonable
expectation of the average insured.” Id. at 259.; Cragg v. Allstate Indem. Corp., 17
N.Y.3d 118, 122 (2011); Belt Painting Corp. v. TIG Ins. Co., 100 N.Y.2d 377, 383
(2003). The intent “is to be ascertained by examining the policy as a whole, and by
giving effect and meaning to every term of the policy.” Oot, 244 A.D.2d at 66. “An
insurance contract should not be read so that some provisions are rendered
meaningless.” S. P. v. Dongbu Ins. Co., 174 A.D.3d 911, 913 (2d Dep’t 2019)
(citation omitted).

Where an “agreement on its face is reasonably susceptible of only one
meaning, a court is not free to alter the contract to reflect its personal notions of

fairness and equity.” Congregation Beth Shalom of Kingsbay v. Yaakov, 130 A.D.3d
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769, 770 (2d Dep’t 2015) (citation omitted). However, any ambiguity in the policy
language must be resolved against the insurer and in favor of coverage. See, e.g.,
Cragg, 17 N.Y.3d at 122; Westview Assocs. v. Guar. Nat’l Ins. Co., 95 N.Y.2d 334,
339 (2000). Indeed, any reasonable reading of the policy in favor of the policyholder
controls as a matter of law. See, e.g., Nat’l Football League v. Vigilant Ins. Co., 36
A.D.3d 207, 212-13 (1st Dep’t 2006) (insured’s “plausible interpretation” of
exclusion supporting coverage “must be sustained”); Woods v. Gen. Accident Ins.,
292 A.D.2d 802, 803 (4th Dep’t 2002) (“If an ambiguity exists, the insurer bears the
burden of establishing that the construction it advances is not only reasonable, but
also that it is the only fair construction.” (citation omitted)).
II. CRO’S COMPLAINT, ASSESSED UNDER THE PROPER STANDARD,

PLAUSIBLY ALLEGED “DIRECT PHYSICAL LOSS OR DAMAGE”
TO INSURED PROPERTY

CRO’s complaint is replete with robust allegations that the actual and
imminent threat of COVID-19 at its Restaurants impaired the physical function of
those restaurants, rendered them unusable for their intended purpose, and altered the
surfaces of the properties and air within the properties, thereby causing physical loss
and damage to insured property. Indeed, CRO alleged that the virus is (1)
challenging to contain, (2) highly contagious, (3) deadly, (4) resilient, (5) a physical
object that attaches to and causes harm to property, (6) can survive on various

surfaces for weeks or months, and (7) compromises the physical integrity of the
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structures to which it attaches by rendering them dangerous fomites for transmission
of human disease. See generally R-54-61, {f 12-38; see also generally R-1932-44,
M 13-54. CRO also alleged that restaurants are “particularly susceptible to
circumstances favorable to the spread of the virus” and that its losses were caused,
in part, by the presence of the virus on its properties. R-56-57, 60, 68, {1 22, 36, 61;
R-1936, 1944, 1951, 99 25, 52, 80. And, in case there was any doubt, CRO’s
proposed amended complaint includes pages of detailed paragraphs buttressing these
allegations, including regarding the nature, modes of transmission and impact of the
virus on CRO’s properties. See generally R-1932-44, 1 13-54.

These allegations sufficiently and plausibly plead “physical loss or damage”
based on decades of case law and the plain language of the Policy. In holding
otherwise, the court not only ignored persuasive authority and the plain terms of the
Policy, but it also failed to construe CRO’s well-pled factual allegations as true and
draw all reasonable inferences therefrom in the light most favorable to CRO as

required.

A.  The Actual Presence of COVID-19 in and on the Restaurants,
Which Altered their Surfaces and Impaired Their Physical
Function, Constitutes Physical Loss or Damage Under the Plain
Terms of the Policy

It is axiomatic that “[i]nsurance contracts must be interpreted according to

common speech and consistent with the reasonable expectation of the average

20



insured.” Dean v. Tower Ins. Co. of New York, 19 N.Y.3d 704, 708 (2012) (quoting
Cragg, 17 N.Y.3d at 122). Further, courts “must construe the policy in a way that
affords a fair meaning to all of the language employed by the parties in the contract
and leaves no provision without force and effect.” In re Viking Pump, 27 N.Y.3d at
257. Finally, in assessing the ordinary meaning of undefined terms in an insurance
policy, courts often turn to their “normal dictionary meaning.” Innes v. Pub. Serv.
Mut. Ins. Co., 106 A.D.2d 899 (4th Dep’t 1984); see also Colon v. Aetna Cas. & Sur.
Co., 48 N.Y.2d 570, 575 (1980). Under these guiding principles, the term “direct
physical loss or damage” encompasses losses caused by the presence of a dangerous
substance in and on the Restaurants, such as the coronavirus, which renders the
Restaurants unusable for their intended function.

The dictionary definition of “direct” includes “natural, straightforward” and a
“close logical, causal, or consequential relationship.”* Further, in the insurance
context, the term “direct” means that a non-excluded risk proximately caused the
loss. See e.g., New Hampshire Ins. Co. v. MF Global, Inc., 108 A.D.3d 463, 466
(1st Dep’t 2013) (collecting New York cases dating back to 1945 in holding that “a
direct loss for insurance purposes has been analogized with proximate cause”).

“Physical” is defined as “of or relating to material things.” “Loss” includes “partial

4 Direct, Merriam Webster, https://www.merriam-webster.com/dictionary/direct.
® Physical, Merriam Webster, https://www.merriam-webster.com/dictionary/physical.

21



or complete deterioration or absence of physical capability or function,”® “Damage”
is defined as “loss or harm resulting from injury to person, property, or reputation.”’
“Property” is defined as “something owned or possessed specifically: a piece of real
estate; the exclusive right to possess, enjoy, and dispose of a thing: ownership;
something to which a person or business has legal title.”® Thus, taken together, the
ordinary meaning of the term “direct physical loss or damage” is simply that a
“material thing” has impaired the physical function or capability of the insured’s
property, or a “material thing” has injured the property sufficient to impair “value or
usefulness.”

CRO’s allegations that the actual presence of COVID-19 — a deadly, resilient,
physical substance that attaches to and alters air and property — impaired the physical
function of the Restaurants for their intended purpose and capability, fall squarely
into these definitions and sufficiently plead “physical loss or damage.” Indeed, a
reasonable insured that purchased a property and business interruption insurance
policy covering losses resulting from “physical loss or damage” would construe that
term to encompass a circumstance where the insured has lost the ability to physically
utilize its property due to the actual presence of a dangerous, physical substance on

its property. See Dean, 19 N.Y.3d at 708 (insurance policies must be “interpreted

® Loss, Merriam Webster, https://www.merriam-webster.com/dictionary/loss.
" Damage, Merriam Webster, https://www.merriam-webster.com/dictionary/damage.
8 Property, Merriam Webster, https://www.merriam-webster.com/dictionary/property.

22



according to common speech and consistent with the reasonable expectation of the
average insured”).

This conclusion is supported by numerous other terms and conditions in the
Policy. For example, the Policy covers “physical loss or damage . . . caused by . . .
radioactive contamination,” despite the fact that radiation does not visibly alter
property. R-109, Sec. IV.B(25). Similarly, the Policy’s exclusions section bars
coverage under certain circumstances for various “Types of Loss or Damage,”
including certain contaminants. R-126, Sec. VI.B. Thus, under its plain terms, the
Policy itself describes dangerous, invisible substances as causing “Types of Loss or

2

Damage.” A contrary holding would require the Court to read the term “Loss or
Damage” inconsistently across the Policy, which is contrary to bedrock principles
of insurance policy interpretation. Gallup, Inc. v. Greenwich Ins. Co., 2015 WL
1201518, at *10 (Del. Super. Ct. Feb. 25, 2015) (noting that an exclusion can help
inform the Court as to the intent of the parties as to the scope of coverage).
Moreover, it would be non-sensical for Westport to have included in the
Policy exclusions for invisible substances that could never cause a covered Loss
under the Policy in the first place under Westport’s interpretation of the term
“physical loss or damage.” Indeed, under Westport’s interpretation, these exclusions

would be superfluous and meaningless, which is also contrary to bedrock principles

of insurance policy interpretation. See Place v. Preferred Mut. Ins. Co., 190 A.D.3d
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1208 (3d Dep’t 2021) (“A provision’s meaning must be determined upon
consideration of the policy as a whole and the contract should not be read so that
some provisions are rendered meaningless.” (citation and quotat