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COURT OF APPEALS

STATE OF NEW YORK

_________________________________________________________________ X

In the Matter of Appellate Division, 2d
Department

DCH Auto, as Tenant Obligated to Pay Taxes and Docket No. 2017-03016

DCH INVESTMENTS INC. (NEW YORK), as
Tenant Obligated to Pay Taxes,

Petitioners-Appellants,  Index No. 23040/09

- against -
THE TOWN OF MAMARONECK, a Municipal NOTICE OF MOTION
Corporation, its Assessor and Board of Assessment FOR LEAVE TO

Review and THE VILLAGE OF MAMARONECK, APPEAL TO THE
a Municipal Corporation, Its Assessor and the Board COURT OF APPEALS
of Assessment Review,

Respondents-Respondents,

PLEASE TAKE NOTICE that upon the annexed affirmation of Matthew
S. Clifford, Esq., dated March 2, 2021, and the papers annexed thereto, and all
prior pleadings and proceedings had herein, the Petitioners-Appellants will move
this Court, at the Courthouse thereof, located at the Court of Appeals Hall, 20
Eagle Street, Albany, New York 12207, on March 22, 2021 at 9:30 o’clock in the
forenoon of that date, or as soon thereafter as counsel may be heard, for an order
pursuant to C.P.L.R. § 5602 and 22 N.Y.C.R.R. §500.22, granting Petitioners-
Appellants leave to appeal to the Court of Appeals from the “So Ordered”

Stipulation and Judgment Dismissing Severed Proceedings entered by the Supreme



Court, Westchester County on January 27, 2021, which final judgment was
necessarily affected by the Appellate Division’s December 1 1, 2019 Decision and

Order on a prior appeal in the action, together with such other and further relief as

the Court may deem just and equitable.

Dated: March 2, 2021

Bronxville, New York
GRIFFIN COOGAN SULZER

By: MATTHEW CLIFFORD, ESQ.
51 Pondfield Road
Bronxville, New York 10708
(914) 961-1300
Attorneys for Petitioners-Appellants

To:  Clerk of the Court of Appeals
Court of Appeals Hall
20 Eagle Street
Albany, New York 12207

William Maker, Jr., Esq.
Town Center

740 West Boston Post Road
Mamaroneck, New York 10543
(914) 381-7815

Attorneys for Respondents-
Respondents The Town of
Mamaroneck, a Municipal
Corporation, its Assessor
and Board of Assessment
Review



McCullough, Goldberger &
Staudt, L.L.P.

1311 Mamaroneck Avenue
Suite 340

White Plains, New York 10605
(914) 949-6400

Attorneys for Respondents-
Respondents The Village of
Mamaroneck, a Municipal
Corporation, its Assessor
and Board of Assessment
Review



DISCLOSURE STATEMENT

1. Pursuant to 22 NYCRR §500.1(f), DCH Auto, as Tenant Obligated to
Pay Taxes and DCH Investments Inc. (New York), as Tenant Obligated to Pay
Taxes, submit the following disclosures of any corporate parent, subsidiary, or
affiliate.

2. DCH Auto a/k/a DCH Auto Group (USA) Inc. is a Delaware
Corporation. It is a subsidiary of Lithia Motors, Inc., an Oregon corporation.

3. DCH Investments Inc. (New York) is a New York corporation. It is a
subsidiary of Lithia Motors, Inc., an Oregon corporation.

4. DCH Auto Group (USA) Inc. and DCH Investments Inc. (New York)

are related corporate entities.



COURT OF APPEALS

STATE OF NEW YORK

_________________________________________________________________ X

In the Matter of Appellate Division, 2d
Department

DCH Auto, as Tenant Obligated to Pay Taxes and Docket No. 2017-03016

DCH INVESTMENTS INC. (NEW YORK), as
Tenant Obligated to Pay Taxes,

Petitioners-Appellants,  Index No. 23040/09

- against -
THE TOWN OF MAMARONECK, a Municipal AFFIRMATION IN
Corporation, its Assessor and Board of Assessment SUPPORT OF

Review and THE VILLAGE OF MAMARONECK, MOTION FOR
a Municipal Corporation, Its Assessor and the Board LEAVE TO APPEAL
of Assessment Review,

Respondents-Respondents,

MATTHEW S. CLIFFORD, ESQ., an attorney duly admitted to practice law
in the Courts of the State of New York, affirms the following under the penalties of
perjury:

1. I am an attorney in the law firm of Griffin, Coogan, Sulzer & Horgan,
P.C., attorneys for DCH Auto, as Tenant Obligated to Pay Taxes and DCH
Investments Inc. (New York), as Tenant Obligated to Pay Taxes, Petitioners-
Appellants herein (“Petitioner”), in the above entitled proceedings, and as such, I

am fully familiar with the facts and circumstances set forth herein.



2. Pursuant to New York Civil Practice Law and Rules (“CPLR”)
5602(a)(1)(i1), I submit this affirmation in support of Petitioner’s Motion for Leave
to Appeal to the Court of Appeals from the “So Ordered” Stipulation and Judgment
Dismissing Severed Proceedings entered by the Supreme Court, Westchester
County on January 27, 2021 (““So Ordered’ Stipulation and Judgment™).! This
appeal brings up for review all prior orders, including the December 11, 2019
Decision and Order of the Appellate Division, Second Department. See Matter of
DCH Auto v. Town of Mamaroneck, 178 A.D.3d 823, 825 (2d Dep’t 2019)
(“Decision”).?

3. Petitioner previously filed a Motion for Leave to Appeal pursuant to
CPLR 5602(a)(1)(1) related to one property and one consolidated proceeding, but
because at that time there were severed proceedings involving challenges to other
property assessments which remained open and of record, this Court, by Order
dated December 17, 2020, dismissed Petitioner’s motion on the ground that “the
order sought to be appealed from does not finally determine the proceeding within

the meaning of the Constitution (see Burke v. Crosson, 85 NY2d 10, 18 n 5

I A copy of the “So Ordered” Stipulation and Judgment, with Notice of Entry, is attached hereto
as Exhibit 5.
2 A copy of the Decision, with Notice of Entry, is attached hereto as Exhibit 3.
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[1995]).” Matter of DCH Auto, etc. v. Town of Mamaroneck, etc., 36 N.Y.3d 941
(2020).}

4. Subsequent to entry of this Court’s Order, all of the remaining severed
proceedings, which also involved a net tenant obligated to pay taxes, were
dismissed with prejudice via a “So Ordered” Stipulation and Judgment, since the
Second Department’s legal determination would have resulted in their dismissal as
well.  Therefore, the Decision necessarily affects the final “So Ordered”
Stipulation and Judgment, and Petitioner now brings this motion pursuant to CPLR
5602(a)(1)(i1), because the Decision is final and ripe for determination by this
Court.

5. This appeal only raises issues arising from the Decision. No
subsequent issues can be raised and none are raised. There were no subsequent
issues; only the subsequent entry of the “So Ordered” Stipulation and Judgment in
Index No. 23040/09 below.

6. This application seeks this Court’s review of an issue of statewide
importance: Whether a net tenant, who is contractually obligated to pay the real
property taxes and authorized by its lease to challenge the real property tax
assessment, has the authority to file an administrative grievance against a real

property tax assessment pursuant to Real Property Tax Law (“RPTL”) §524(3).

3 A copy of this Court’s Order is annexed hereto as Exhibit 7.
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Determination of this issue is critical because the filing of an administrative
grievance under RPTL article 5 is an absolute prerequisite to the filing of a judicial
petition seeking assessment review pursuant to RPTL article 7.

7. In its Decision the Appellate Division, Second Department (“Second
Department”) affirmed the judgment of the Supreme Court, Westchester County,
which dismissed the within proceedings as they pertained to a single tax lot in the
Town of Mamaroneck, New York. See Ex. 3 at 2. Interpreting RPTL §524(3), the
Second Department held that by “filing the administrative complaints under RPTL
524 in its own name, [Petitioner] failed to satisfy a condition precedent to the
commencement of an RPTL article 7 proceeding since it was neither the owner,
nor identified in the complaints as an agent of the owner.” Id. The Second
Department reached that determination, notwithstanding the fact that Petitioner is a
net tenant contractually obligated by its lease with the property owner to pay all of
the real property taxes assessed against the property (“Net Tenant”), and is
specifically authorized by its lease to challenge the assessments upon which the
taxes are based.

8. Prior to 2012, RPTL §524(3) had always been interpreted to permit
the filing of a grievance by a Net Tenant or any non-owner authorized by its lease
to grieve the assessments upon which the taxes are based. For example, the

Town’s website directed all taxpayers (irrespective of their status as owner, tenant



or otherwise) to the statutorily mandated grievance application form (“RP-524
Complaint”) and grievance application instructions (Publication 1114 entitled
“Contesting Your Assessment in New York State”) published by the New York
State Office of Real Property Tax Services (“ORPTS”), the state agency charged
with overseeing local assessment administration. R. 281.* The website
specifically stated that “[a]ny person aggrieved by an assessment (e.g., an owner,
purchaser, or tenant who is required to pay the real estate taxes pursuant to a lease
or written agreement) may file a complaint.” /1d.

0. The Second Department principally relied upon two of its own prior
decisions, Matter of Circulo Housing Dev. Fund Corp. v. Assessor of City of Long
Beach, 96 A.D.3d 1053 (2d Dep’t 2012) (“Circulo™) and Matter of Larchmont
Pancake House v. Bd. of Assessors, 153 A.D.3d 521 (2d Dep’t 2017) (“Larchmont
Pancake House I”), aff’d on other grounds, 33 N.Y.3d 228 (2019). In both
Circulo and Larchmont Pancake House I, the Second Department held that the
phrase “person whose property is assessed” in RPTL §524(3) applies exclusively
to a property “owner.” Because the owner did not file the administrative grievance
in either case, that Court determined that the respective petitioners failed to satisfy
a condition precedent under RPTL §706(2). In Larchmont Pancake House I, the

Second Department held that the Supreme Court lacked subject matter jurisdiction

4 Citations to “R.” refer to pages of the fully briefed record on appeal filed with the Second
Department in Docket Number 2017-03016.



because the condition precedent requirement of RPTL §706(2) was not met. In
direct contrast to the case at bar, neither Circulo nor Larchmont Pancake House |
involved a Net Tenant authorized to challenge the assessment.

10. In Larchmont Pancake House I, the petitioner sought leave to appeal,
which this Court granted. In Matter of Larchmont Pancake House v. Bd. of
Assessors, 33 N.Y.3d 228, 236 (2019) (Larchmont Pancake House II), this Court
was confronted with two issues: (1) whether that petitioner “qualified, as a non-
owner, to seek administrative review pursuant to RPTL 524(3)”; and (2) whether
that petitioner met the standard as an “‘aggrieved party’ with standing to maintain
a tax certiorari proceeding pursuant to RPTL article 7.” This Court affirmed the
Second Department’s decision, but on grounds unrelated to the interpretation of
RPTL §524(3). Instead, this Court held that because the petitioner was ‘“a non-
owner with no legal authorization or obligation to pay the real property taxes,” it
was “not an aggrieved party within the meaning of RPTL article 7 and thus lacked
standing to bring a judicial challenge. Id. at 240. As a result, this Court had “no
occasion to consider the parties’ dispute concerning the scope of appropriate
challengers under RPTL 524.” Id. at 240-41. This Court left that issue open for
another day — that day has now arrived.

11. This case presents a separate and distinct set of facts to allow this

Court to consider “the scope of appropriate challengers under RPTL 524.” [d.



There can be no dispute that Petitioner, a Net Tenant who is authorized by its lease
to challenge the property’s tax assessments, is an aggrieved party under RPTL
§704(1). See Larchmont Pancake House II, 33 N.Y.3d at 239. The sole issue
herein is whether Petitioner qualifies as an appropriate challenger/complainant
under RPTL §524(3). In Larchmont Pancake House II, this Court neither
considered the Second Department’s interpretation of RPTL §524(3) as set forth in
Circulo and Larchmont Pancake House I, nor determined whether that
interpretation properly includes a Net Tenant like Petitioner.

12.  The Second Department, by applying its holdings in Circulo and
Larchmont Pancake House I — both of which involved non-owner, non-obligated
taxpayers — to the within facts, has created new and more restrictive law while
contemporaneously creating a clear conflict with decisions of both the Appellate
Division and Supreme Court in other departments that contradict the reasoning of
Circulo and Larchmont Pancake House I, and which expressly rejected the
application of those decisions to a contractually obligated and authorized taxpayer.
Specifically, the Second Department’s decisions in Circulo, Larchmont Pancake
House I and 1n this case have created a split in authority with decisions of the Third
Department in McLean’s Dep’t Stores, Inc. v. Commissioner of Assessment of the
City of Binghamton, 2 A.D.2d 98 (3d Dep’t 1956) (“McLean’s”) and Big “V”

Supermarkets, Inc. Store # 217 v. Assessor of Town of E. Greenbush, 114 A.D.2d



726 (3d Dep’t 1985) (“Big ‘V’ Supermarkets™), as well as Supreme Court decisions
in the Fourth Department that have confronted the issue subsequent to Larchmont
Pancake House I being decided. Relying on Fourth Department precedent, these
courts have expressly rejected the application of Circulo and Larchmont Pancake
House I to Net Tenants who are authorized to challenge tax assessments: Rite Aid
Corp. v. Town of Irondequoit Bd. of Assessment Review et al., Index No.
E2017001377, at pp. 9-15 (Sup. Ct. Monroe Cty. Mar. 6, 2018) (“Rite Aid”);
Walgreen E. Co., Inc. v. The Assessor and the Bd. of Assessment Review of the
Town of Brighton, Index No. 2017/7289, at pp. 9-15 (Sup. Ct. Monroe Cty. Mar. 9,
2018) (“Walgreen”); Rite Aid Corp. v. Town of Williamson Bd. of Assessment
Review et al., Index Nos. 75978/13, 77375/14, 78812/15, 79802/16 & 81093/17, at
pp. 9-15 (Sup. Ct. Wayne Cty. May 17, 2018) (“Rite Aid 2).>

13.  The decisions outside the Second Department are also consistent with
an Opinion of Counsel issued by ORPTS, which held, “[a] shopping center lessee
who is obligated by lease to pay taxes has the right to administrative and judicial
review of the assessment of the property leased.” R. 279. Shortly after the Second
Department decided Larchmont Pancake House I, ORPTS found it necessary to
revise this Opinion of Counsel with a note that expressly advised of this split in

authority between the Second and Third Departments:

5> Copies of the decisions in Rite Aid, Walgreen, and Rite Aid 2 are annexed hereto as Exhibits 8,
9, and 10, respectively.



“Pursuant to [Circulo] and [Larchmont Pancake House I], a
complaint to a Board of Assessment Review filed in any county
within the Second Judicial Department ... must be signed by
the property owner. To the extent this Opinion states or implies
otherwise, it is superseded. This Opinion is still supported by
McLean’s Department Stores, Inc. v. Commissioner of
Assessment of City of Binghamton, 2 AD2d 98 (3d. Dept.
1956), in the Third Judicial Department.”

14.  As aresult of the Decision herein, Petitioner is precluded from filing a
grievance while similarly situated Net Tenants in the Third and Fourth Judicial
Departments are not.

15. It is respectfully submitted that this split in authority requires this
Court’s review and determination so that there can finally be uniformity among all
the State’s courts regarding “the scope of appropriate challengers under RPTL
524.” Larchmont Pancake House II, 33 N.Y.3d at 240-41.

STATEMENT OF PROCEDURAL HISTORY
AND TIMELINESS OF MOTION

16. The property at issue in these proceedings is located at 700 Waverly
Avenue, Mamaroneck, New York, and 1s identified as Section 8, Block 26, Lot 1.1
on the Official Tax Map of the Town of Mamaroneck, and as Section 8, Block 111,

Lot 1A on the Official Tax Map of the Village of Mamaroneck (the “Subject

6 See 7 Opinion of Counsel SBEA No. 123 (revised December 11, 2017), obtained at
https://www.tax.ny.gov/pubs_and_bulls/orpts/legal opinions/v7/123.htm, on January 16, 2018, a
copy of which is attached hereto as Exhibit 11. ORPTS later revised this Opinion of Counsel to
consider the impact of Larchmont Pancake House II, advising that “a lessee who is not legally
responsible for paying the real property tax on the leased property is not entitled to seek judicial
review of the assessment under RPTL Article 7.” A copy of this revised Opinion of Counsel is
annexed hereto as Exhibit 12.



https://www.tax.ny.gov/pubs_and_bulls/orpts/legal_opinions/v7/123.htm

Property”). R. 31. The Subject Property is being used as an automotive service
center known as “DCH Toyota City.”

17. Petitioner’s lease with the property owner, 700 Waverly Avenue
Corp., provides, in relevant part, “[t]enant shall have the right, at its sole cost and
expense, to contest the amount or validity, in whole or in part, of any Imposition
relating to the Demised Premises by appropriate proceedings diligently conducted
in good faith ....”7 R. 56. The term “Imposition” includes “all ad valorem real
estate taxes or other taxes in the nature thereof...” R. 55 (emphasis added). By the
inclusion of this language, the property owner/landlord specifically authorized
Petitioner (as tenant) to challenge the Subject Property’s assessments, upon which
the real property taxes are based. The lease permits Petitioner to file in its own
name. See R. 56.

18. Petitioner timely filed an RP-524 Complaint for the 2009, 2010,
2011, 2013 and 2014 assessment years against the assessments that Respondent
Town of Mamaroneck placed on its property for those years.® The Town’s website
instructed the public that “[a]ny person aggrieved by the assessment” could file a

grievance. R. 281. The Town’s website also directed taxpayers to the RP-524

7 This right is subject to certain exceptions not applicable here.

8 See R. 32. The terms “RP-524 Complaint,” “complaint” and “administrative grievance” all
refer to the administrative grievance complaint that is filed with the Board of Assessment
Review to challenge the assessment established by the assessor on the tentative assessment roll
pursuant to RPTL article 5. Those terms will be used interchangeably throughout this
Affirmation.

10



Complaint form and grievance application instructions published by ORPTS. See
id. The ORPTS instructions advised that grievances could be filed by “[a]ny
person who pays property taxes” including “tenants who are required to pay
property taxes pursuant to a lease or written agreement.” R. 247.

19. In each instance, the Town’s Board of Assessment Review (“BAR”)
accepted the grievance applications and acted upon them by considering them,
after which 1t confirmed the Town assessments. R. 35-38, 105, 119, 134, 149-50,
166-67. The Town BAR did not dismiss the grievances, raise any objections, or in
any way communicate that it believed that the grievances were defective. See id.
It did not request a personal appearance from Petitioner, its attorney, or the owner
for that matter, and it did not request any information about the Subject Property or
about the grievance. See id.

20. In compliance with RPTL article 7, judicial petitions challenging the
Town assessments on the Subject Property were timely filed for the assessment
years 2009, 2010, 2011, 2013 and 2014. See R. 34. Only the 2013 petition
included a challenge to the assessments of other properties in addition to the
Subject Property. R. 157. The Town did not move to dismiss the article 7
proceedings before the return dates on the petitions.

21. Petitioner also timely filed administrative grievances for the 2010,

2011 and 2013 assessment years against the Village assessments placed on the

11



Subject Property for those years as required by RPTL article 5. R. 33. Like the
Town BAR, in each instance, the Village BAR accepted the grievance applications
and acted upon them by considering them, after which it confirmed the Village
assessments. R. 39-41, 182-83, 199-200, 218-19. For each of the assessment
years, the Village BAR did not dismiss the grievances, raise any objections, or in
any way communicate that it believed that the grievances were defective. See id.
It also did not request a personal appearance from Petitioner, its attorney, or the
owner, and it did not request any information about the Subject Property or raise
any issue about the respective grievances. See id.

22. Pursuant to RPTL article 7, judicial petitions challenging the Village
assessments on the Subject Property were timely filed for the assessment years
2010, 2011, and 2013. See R. 34. Each petition challenged the assessment for the
Subject Property and other properties. R. 189, 206-07, 225. The Village did not
move to dismiss the article 7 proceedings before the return dates on each of the
petitions.

23. On or about September 29, 2016, approximately seven (7) years after
the first grievance was filed, Respondents Town of Mamaroneck and Village of
Mamaroneck (“Respondents”) moved to dismiss each of the pending proceedings
on the grounds that the Supreme Court lacked subject matter jurisdiction because

the underlying grievances were filed by Petitioner, and not the property owner, and

12



thus Petitioner purportedly failed to satisfy a condition precedent to filing the
petitions. See R. 259-268. Citing Circulo, Respondents argued that only an owner
could properly file a grievance pursuant to RPTL §524(3).

24.  On December 16, 2016, the Supreme Court, per the Honorable O.
Peter Sherwood, J.S.C., granted the Respondents’ motion to dismiss all of the
proceedings, finding that Petitioner failed to meet a condition precedent because
Petitioner, and not the property owner, filed the predicate grievances. R. 16-17.
According to Supreme Court, “the failure of the owner to raise the RP-524
Complaint in the administrative process is a fundamental error which the courts
cannot cure because of a lack of subject matter jurisdiction.” R. 20. The Supreme
Court’s Decision and Order only pertained to the Subject Property and did not
concern assessment challenges to any other properties set forth in the 2013 Town
petition or the 2010, 2011, or 2013 Village petitions.

25.  Subsequently, but prior to the entry of judgment, the parties entered a
Stipulation which consolidated all article 7 proceedings pending against
Respondents into a single proceeding bearing Index number 23040/09. That
Stipulation, which was “So Ordered” by the Supreme Court, provided that “the
judgment to be entered in the Proceedings shall be confined to adjudicating the
assessment of the real property located at 700 Waverly Avenue, Mamaroneck, NY

10543” and “that so much of the petitions in the proceedings bearing index

13



numbers 10896/10, 9828/11 55966/13 and 61724/13 that challenge the assessments
of the other lots ... shall be severed and continue to be litigated....” R. 25.

26. On February 10, 2017, the Supreme Court entered Judgment, and on
February 15, 2017, Respondents served Petitioner with Notice of Entry of the
Supreme Court’s Judgment via regular mail.’

27.  On March 1, 2017, Petitioner timely filed a Notice of Appeal.'”
Petitioner perfected its appeal on October 26, 2017, the appeal was fully briefed on
February 13, 2018, and oral argument was held on October 21, 2019.

28. On December 11, 2019, the Second Department entered its Decision
affirming the Supreme Court’s judgment. See Ex. 3.

29.  On January 6, 2020, Respondents served Petitioner with Notice of
Entry of the Second Department’s Decision via regular mail. See id.

30. On February 6, 2020, Petitioner served and filed with the Second
Department a Motion for Reargument or for Leave to Appeal. On or about
February 18, 2020, the International Council of Shopping Centers, Inc. (“ICSC”)
filed a Cross-motion for leave to appear as amicus curiae. On or about February
19, 2020, Respondents filed an opposition to Petitioner’s motion. Respondents did

not oppose ICSC’s Cross-motion.

A copy of the Judgment, with Notice of Entry, is annexed hereto as Exhibit 1.
10" A copy of the Notice of Appeal filed herein is attached hereto as Exhibit 2.
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31. On July 13, 2020, the Second Department entered a Decision and
Order denying Petitioner’s Motion to Reargue or for Leave to Appeal.'!

32.  On July 20, 2020, Respondents served Petitioner with Notice of Entry
of that Decision and Order via regular mail. See Ex. 4.

33.  On August 20, 2020, Petitioner timely filed a Motion for Leave to
Appeal with this Court (Motion No. 2020-608).

34.  On or about September 3, 2020, Respondents filed their opposition to
Petitioner’s Motion for Leave to Appeal.

35. Motions for Leave to File Amicus Curiae briefs in support of
Petitioner’s motion were filed by: Rite Aid Corporation (Motion No. 2020-616);
the ICSC (Motion No. 2020-642); J.C. Penney Company Inc., CVS Albany LLC,
United Artists Theater Circuit, Inc. and AMF Bowling Centers, Inc. (Motion No.
2020-659); and Stop & Shop Supermarket Company, LLC (Motion No. 2020-694).

36. Respondents opposed each of these motions.

37. On December 17, 2020, this Court granted the amici’s motions'? but

dismissed Petitioner’s Motion for Leave to Appeal on the ground that “the order

' A copy of this Decision and Order, with Notice of Entry, is attached hereto as Exhibit 4.
12 Attached hereto as Exhibit 6 are copies of this Court’s Orders.
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sought to be appealed from does not finally determine the proceeding within the
meaning of the Constitution (see Burke v. Crosson, 85 NY2d 10, 18 n 5 [1995])".13

38.  The parties subsequently entered into — and the Supreme Court signed
— the “So Ordered” Stipulation and Judgment, which dismissed with prejudice the
assessment challenges to properties other than the Subject Property that remained
pending under index number 23040/09, and left remaining only Petitioner’s
challenge to the Subject Property’s assessments.

39. The “So Ordered” Stipulation and Judgment was entered on January
27,2021. See Ex. 5

40. On February 3, 2021, Petitioner served Respondents and the
Mamaroneck Union Free School District with Notice of Entry of the “So Ordered”
Stipulation and Judgment via NYSCEF. Id.

41. Given the foregoing, and pursuant to CPLR §§2103(b)(2) and
5513(b), the time for this application does not expire until March 5, 2021. As
such, this application is timely submitted.

42. This Motion for Leave to Appeal is noticed to be heard at a motion
day at least eight days and not more than fifteen days after service hereof and,

therefore, is in compliance with CPLR §5516.

13 Subsequent to the entry of this Order, the parties filed with the Supreme Court a stipulation to
convert Index No. 23040/09 to electronic filing via the New York State Courts Electronic Filing
System (“NYSCEF”).
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43.  On the basis of the foregoing, Petitioner properly and timely moves
this Honorable Court for leave to appeal.

JURISDICTIONAL STATEMENT

44.  This Court has jurisdiction to hear the present motion and the
proposed appeal pursuant to CPLR §5602(a)(1)(i1) and New York Compilation of
Codes, Rules and Regulation (“NYCRR”) Title 22, §500.22. The Decision and
Order of the Second Department, entered on December 11, 2019, was at that time
non-final. Now that the “So Ordered” Stipulation and Judgment has been entered,
the action became final and will bring up for review the Decision and Order. See
Voorheesville Rod & Gun Club v. E.-W. Tompkins Co., 82 N.Y.2d 564, 568 (1993).
The Court Of Appeals’ jurisdiction is now clear pursuant to CPLR 5602(a)(1)(ii).

FACTUAL HISTORY

45.  The facts underlying these consolidated proceedings are set forth in
the “Joint Stipulation of Facts” (R. 29 — 44), the “Book of Exhibits” (R. 45 — 257),
the Affirmation of William E. Sulzer, Esq. in Opposition to the motion to dismiss
filed in the Supreme Court (R. 269 — 292), Petitioner’s Brief dated October 25,
2017, and Petitioner’s Reply Brief dated February 12, 2018, filed with the Second
Department, all of which are being submitted together with the instant motion.

Petitioner relies upon the facts set forth in the aforesaid documents for purposes of

17



the instant motion and incorporates them herein by reference. A brief summary of
the facts has been provided above for context.

QUESTIONS PRESENTED FOR REVIEW

46. The underlying issue in this case is whether the Second Department
was correct in holding that by “filing the administrative complaints under RPTL
524 in its own name, [Petitioner] failed to satisfy a condition precedent to the
commencement of an RPTL article 7 proceeding since it was neither the owner,
nor identified in the complaints as an agent of the owner.” Ex. 3, at p. 2. Based
upon this interpretation of RPTL §524(3), the Second Department dismissed this
consolidated proceeding simply because Petitioner, a Net Tenant who is authorized
by its lease to challenge the real property tax assessments, and not the property
owner, filed the RPTL article 5 administrative grievances. There is no dispute that
Petitioner is an aggrieved party under RPTL §704(1) as it is contractually obligated
to pay all of the real property taxes. There also is no dispute that the grievances
filed by Petitioner provided Respondents with the statutorily required notice.

47. In the Second Department’s view, to “show that a complaint was
made in due time to the proper officers to correct such assessment” (see RPTL
§706[2]), the complaint must be filed by the property owner or by someone
identifying themselves on the complaint as an agent of the owner. See Ex. 3. In

reaching this result, the Second Department has retroactively and erroneously
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imposed an additional requirement on the filing of administrative grievances under
RPTL §524(3), to wit: that only an owner, or a representative specifically
identifying itself on the grievance as an agent of the owner, has the exclusive
authority to file a grievance under RPTL article 5. It is respectfully submitted that
this unprecedented requirement is contrary to the plain language of the statute, the
intent of the statutory scheme, settled case law, ORPTS’s interpretation of RPTL
§524(3), long-established and accepted tax certiorari practice, and the Town’s
Internet website, which was intended to provide guidance to a party wishing to
challenge its property tax assessment.

48. This case raises important questions of statutory construction, and
granting leave to appeal would resolve the aforementioned conflict in the
interpretation of RPTL §524(3) between the Second Department on the one hand,
and the Third Department and Supreme Courts in the Fourth Department on the
other.

49. There are five reasons why this Court should grant Petitioner’s
Motion for Leave to Appeal.

50. First, the Second Department’s Decision contradicts the plain
language of RPTL §524(3), is unsupported by the legislative history, and is

contrary to established rules of statutory construction. Its conclusion that only the
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property owner, or someone identifying itself as an agent of the owner,'* has the
exclusive right to file a grievance is illogical as the right to judicial review is
preserved for “aggrieved parties,” which, by its plain terms, embodies a much
broader group of complainants.

51. Second, the Decision contradicts decades of precedent wherein relief
was granted to the petitioner when the predicate administrative grievance was filed
by an aggrieved party, even when that party was not the owner of the property.
The prior decisions of this Court and the Appellate Division contemplate an
interpretation where one party — i.e., the Net Tenant — files both the RPTL §524(3)
complaint and the RPTL §704(1) petition. The Decision also contradicts ORPTS’s
Opinion of Counsel, the ORPTS instructions accompanying the RP-524 Complaint
form, long-established and accepted tax certiorari practice, and the Town's own
Internet website, which instructed that a tenant obligated to pay property taxes may
file a grievance. Additionally, the reasoning underlying Circulo, Larchmont
Pancake House I and the within Decision is not supported by Larchmont Pancake
House II, for in that case this Court did not adopt the Second Department’s
interpretation of RPTL §524(3). Moreover, Supreme Courts in the Fourth

Department have expressly rejected the application of Circulo and Larchmont

14 The Decision also improperly rewrites the statutory language of RPTL §524(3). The statute
uses the terms “person whose property is assessed” and “complainant.” Nowhere in this statute
is the specific term “owner” used to describe the party given the right to file a complaint under
RPTL article 5. The Second Department impermissibly restricted the terminology when it
construed the statute to mean an “owner.”
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Pancake House I to a contractually-obligated and authorized taxpayer. Rite Aid, at
pp. 9-15; Walgreen, at pp. 9-15; Rite Aid 2, at pp. 9-15.

52. Third, the Decision is inconsistent with this Court’s repeated
directive that the law ‘“relating to review of assessments is remedial in character
and should be liberally construed to the end that the taxpayer’s right to have his
assessment reviewed should not be defeated by a technicality.””!®> Matter of Great
Eastern Mall, Inc. v. Condon, 36 N.Y.2d 544, 548 (1975) (quoting People ex rel.
N.Y. City Omnibus Corp. v. Miller, 282 N.Y. 5, 9 (1939)). Notwithstanding the
liberal view expressed by this Court in Matter of Great Eastern Mall, the Second
Department strictly construed RPTL §524(3) and dismissed this consolidated
proceeding because the property owner did not file the administrative grievances
and Petitioner did not identify itself on the complaint as an agent of the owner,
even though Petitioner’s lease specifically authorized it to challenge the real
property assessments. This is a textbook technicality that was imposed ex post
facto, and dismissal on these grounds is inconsistent with the remedial nature of
the RPTL.

53. Fourth, notwithstanding that the Second Department below did not
expressly find that subject matter jurisdiction was lacking, it nevertheless ignored

settled case law that holds that any technical objections not raised by the BAR at

15Tt is extremely noteworthy that this very decision used the term “taxpayer” and not “owner” to
describe the party who is vested with the right to assessment review.
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the grievance stage are waived. The grievances filed herein provided Respondents
with the statutorily-required notice. Despite being given proper notice, both the
Town BAR and Village BAR accepted the grievances; neither raised any
objections nor dismissed the grievances because they were filed by Petitioner and
not the owner, and each BAR acted upon the grievances by denying the relief
requested. Moreover, at no point in these proceedings have Respondents argued
that they would be prejudiced by allowing these proceedings to proceed as filed.

54, Fifth, even assuming, arguendo, that Petitioner is not the “person
whose property is assessed,” the Petitioner’s right to challenge the assessment was
nevertheless authorized by the specific language in its lease which granted this
right. The Second Department never addressed this issue, and its Decision is
inconsistent with its own decision in EFCO Prods. v. Cullen, 161 A.D.2d 44, 46-
47 (2d Dep’t 1990) and Big “V” Supermarkets, 114 A.D.2d at 727-28, wherein the
Second and Third Departments reached the merits even though the predicate
administrative grievance was filed in the name of the lessee.

55. Putting the Second Department’s holding in context, thousands of
leases in New York have been drafted heretofore based upon prior guidance set
forth in the case law that a Net Tenant may validly file an administrative grievance.
That guidance was also distilled into the Opinion of Counsel cited above as well as

the grievance filing instructions written and published by ORPTS, which directed
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that “[a]Jny person who pays property taxes can grieve an assessment, including: ...
tenants who are required to pay property taxes pursuant to a lease or a written
agreement.” R. 247. This guidance has also been relied upon by municipalities,
including Respondent Town, in directing that “[a]ny person aggrieved by an
assessment” may file an administrative grievance. R. 281.

56. The Decision ignores this precedential guidance and completely
failed to even consider the fact that net leases (like Petitioner’s herein) typically
obligate the tenant to pay all real property taxes, and generally authorize the tenant
to grieve the assessment. It is illogical for a tenant to be contractually obligated to
pay the real property taxes yet be prevented from exercising its contractual right to
challenge the real property assessment upon which the property taxes are based.
The Decision has abrogated the rights of an entire group of aggrieved taxpayers
herein (including Petitioner) without any statutory mandate to do so in RPTL §524.
Under the Decision, unless the property owner (or its designated agent under the
owner’s name) timely files an administrative grievance for review under article 5, a
Net Tenant could be barred from filing an article 7 petition seeking judicial review
of the assessment. Such a drastic change in the law should be made prospectively
by the Legislature, not retroactively by the Second Department.

57. The Decision also needlessly requires potentially non-interested

parties to become involved in the administrative review process. Specifically, it
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implicates owners who may have no interest in grieving the assessment because
the tenants are contractually obligated to pay the taxes. These non-interested
owners might not have access to the relevant data needed to support an assessment
challenge and/or might not have any interest in participating in the process. The
Decision does not account for situations where the interests of the property owner
and lessee are not aligned and the period in which to file a grievance can be as
short as 12 business days.

58. In Larchmont Pancake House II, 33 N.Y.3d at 239, this Court
recognized that the goals of clarity, efficiency, and judicial economy are embodied
within the RPTL.

59. The Decision does not promote these goals.

60. The Second Department’s decisions in Circulo and Larchmont
Pancake House I have created uncertainty in this area of the law, especially in light
of the fact that they run contrary to case law that has existed for over fifty years.
The Decision herein has only added to that uncertainty. Specifically, it is not clear
from the Decision if a grievance filed in the owner’s name and submitting an
authorization signed by the Net Tenant would satisfy the Second Department’s
new standard. It is also unclear if a grievance filed in the name of the Net Tenant

and signed by the owner meets those requirements. See Ex. 3, at p. 2.
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61. Moreover, the Decision results in the unintended but real
consequence of eliminating the actual aggrieved parties (i.e., those contractually
obligated to pay the taxes) from participating in the administrative review process,
and requiring the participation of non-interested parties (i.e., owners who, by
contract, passed on the obligation to pay the real property taxes to the tenant).
Logically, the result of the Decision severely undermines the effectiveness of the
administrative assessment review process and could cause unnecessary litigation
because the non-owner aggrieved party would only be able to meaningfully
participate in the review of its assessment in the judicial proceeding, after enlisting
its uninterested landlord to file an administrative grievance in name only.

62. Furthermore, the Second Department’s decisions in Circulo,
Larchmont Pancake House I, and the case at bar have resulted in more litigation
that seeks to restrict (and in many cases, preclude) the review of tax assessments in
direct contravention to the legislatively-intended remedial nature of the statutory
scheme. Municipal attorneys have seized upon the language first appearing in

Circulo (an exemption case)'® and subsequently in Larchmont Pancake House I

16 The fact that Circulo was an exemption case is critical to the overall analysis of the decisions
in Larchmont Pancake House I and the case at bar, for in both instances the Second Department
relied exclusively on the holding in Circulo, which is sui generis based upon its own unique facts
and the applicable real property tax exemption statutes. Under RPTL article 4, the right to (and
eligibility for) an exemption from real estate taxes for privately-owned property is restricted to
owners of real property. See generally RPTL §§420-a through 489. In such cases, no one other
than the owner is eligible to file for an exemption, and if denied by the municipality, no one
other than the owner has the right to challenge the denial in an RPTL article 7 proceeding.
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and the Decision herein, as grounds to seek dismissal of petitions where the
predicate grievances were filed by someone other than the “owner,” including Net
Tenants, in accordance with the ORPTS instructions which advised that Net
Tenants could file grievances.

63. Clarification of the “scope of appropriate challengers under RPTL
§524,” Larchmont Pancake House II, 33 N.Y.3d at 240-41, and its interrelation
with RPTL §706(2) would provide much needed guidance on this issue to
governmental units, taxpayers, lessors, lessees, Net Tenants, tax certiorari
practitioners, and all real estate practitioners, so that the rules of law governing
administrative assessment practice are clear prospectively.

64. If this Court does not resolve this issue, the result will be further
uncertainty, confusion, and litigation across the State regarding the “the scope of
appropriate challengers under RPTL 524.” Id. at 240-41. Moreover, a failure to
resolve this issue will place in jeopardy the validity of countless petitions statewide
where the predicate administrative grievance was filed by the Net Tenant.

65. Currently, the Third Department and courts in the Fourth Department
interpret RPTL § 524(3) to permit a Net Tenant to file a grievance on its own

behalf, while the Second Department interprets § 524(3) to prohibit a Net Tenant

While the Circulo decision serves as valid precedent for cases involving the eligibility for an
exemption, its application has now been twisted and manipulated by the Second Department to
apply to cases involving the review and reduction of tax assessments where the right to challenge
(under RPTL article 5) has, for decades, extended beyond the owner.

26



from doing so. This Court should harmonize appropriate procedure so that it
follows the decades of precedential decisions and does not set a new, highly
restrictive, standard for seeking review of a tax assessment.

66.  Petitioner presents the following questions for review which are
matters of public importance for those responsible for the payment of real property
taxes, assessing municipalities, and practitioners across New York State:

A. What does the phrase ‘“person whose property is assessed” in
RPTL §524 mean when general rules of statutory construction are
employed by the Court? Does this phrase mean “aggrieved party”
as found by the Third Department and trial courts in the Fourth
Department, or does it now mean exclusively “owner” as held by
the Second Department?

B. Whether the Decision contradicts and overturns decades of judicial
precedent where relief was granted to the petitioner even though
the underling administrative grievance was not filed by the
property owner and adds an additional requirement of ownership
participation in the grievance process?

C. Whether the Second Department properly interpreted RPTL §524
given the remedial nature of tax assessment review proceedings,

whereby the RPTL should be liberally construed such that a
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taxpayer should not have its right to assessment review curtailed
by a technicality?

. Whether the Second Department properly dismissed this
consolidated proceeding when the grievances provided
Respondents with the statutorily-required notice, the Town BAR
and Village BAR did not raise any objections to the form of the
grievances during the administrative review process, and at no
point in these proceedings have Respondents identified any
substantial right that would be prejudiced were these proceeding
allowed to proceed as filed?

. Whether the Second Department properly dismissed the
consolidated proceeding when Petitioner’s lease specifically
authorized it to challenge the real property assessments?

The issues raised in each of the above questions presented for review

were raised before the Supreme Court in the Affirmation of William E. Sulzer in

Opposition to Respondents’ Motion to Dismiss (R. 270 — 292) and Petitioner’s

Memorandum of Law in Opposition to Respondents’ Motion to Dismiss (R. 293 —

324) and before the Second Department in Petitioner’s Brief at pp. 12 — 52 and

Petitioner’s Reply Brief at pp. 1-30. Accordingly, these issues have been

preserved for appeal to this Court.
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ARGUMENT

A. The Second Department’s Decision contradicts the plain language of
RPTL §524(3), is unsupported by the legislative history, and is contrary
to established rules of statutory construction.

68. “It is fundamental that a court, in interpreting a statute, should
attempt to effectuate the intent of the Legislature.” Patrolmen’s Benevolent Ass’n
of City of N.Y. v. City of N.Y., 41 N.Y.2d 205, 208 (1976). “As the clearest
indicator of legislative intent is the statutory text, the starting point in any case of
interpretation must always be the language, giving effect to the plain meaning
thereof.” Majewski v. Broadalbin-Perth Cent. Sch. Dist., 91 N.Y.2d 577, 583
(1998). A court should not add words to a statute to discern the legislature’s intent.
American Transit Ins. Co. v. Sartor, 3 N.Y.3d 71, 76 (2004); Chemical Specialties
Mfrs. Ass’n v. Jorling, 85 N.Y.2d 382, 394 (1995). “Additionally, [the Court]
should inquire ‘into the spirit and purpose of the legislation, which requires
examination of the statutory context of the provision as well as its legislative
history.”” Matter of Albany Law School v. N.Y. State Off. Of Mental Retardation &
Dev. Disabilities, 19 N.Y.3d 106, 120 (2012) (quoting Nostrom v A.W. Chesterton
Co., 15 N.Y.3d 502, 507 [2010]).

69. RPTL §524(3) provides, in relevant part, that “a complaint with

respect to an assessment ... must be made by the person whose property is
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assessed, or by some person authorized in writing by the complainant or his officer
or agent to make such statement who has knowledge of the facts stated therein.”

70. The Second Department completely overlooked the mandatory rules
of statutory construction when it concluded that “person whose property is
assessed” means “owner,” even though the statute does not use the word “owner.”
The Decision contains no analysis (using mandatory rules of statutory
construction) to explain how it re-interpreted “person whose property is assessed”
to mean “owner.” The Second Department simply relied upon its decisions in
Circulo and Larchmont Pancake House I, even though it did not apply any rules of
statutory construction to interpret RPTL §524(3) in those decisions either.

71. The Decision herein is not supported by the plain language of the
statute. The plain language of RPTL §524(3) does not provide that an owner has

the sole and exclusive right to file a grievance. If the Legislature had intended for

owners to have exclusive standing to file, it would have drafted the statute to read,
“[sJuch statement must be made by the ‘owner[,]” or by some person authorized in
writing by the ‘owner’ or his officer or agent to make such statement who has
knowledge of the facts stated therein.” The plain language also does not provide
that a non-owner cannot file a grievance in its own name and/or on its own behalf.
72.  Recognizing that courts are not empowered to legislate in the guise of

interpreting statutes, this Court has observed that the failure of the Legislature to
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include or define a term in a statute is a significant indication that the exclusion
was intended, and that the omitted term should not be injected into the statute by
the judiciary. See People v. Finnegan, 85 N.Y.2d 53, 58 (1995) (“We have firmly
held that the failure of the Legislature to include a substantive, significant
prescription in a statute is a strong indication that its exclusion was intended”);
Pajak v. Pajak, 56 N.Y.2d 394, 397 (1982) (“the failure of the Legislature to
provide that mental illness is a valid defense in an action for divorce based upon
the ground of cruel and inhuman treatment must be viewed as a matter of
legislative design. Any other construction of the statute would amount to judicial
legislation.”) The fact that the Legislature declined to use the term “owner” in
RPTL §524(3) is strong evidence that it did not mean to restrict administrative
review of assessments to owners only. RPTL article 5 uses the word “owner” over
100 times. Had the Legislature intended this construction in RPTL §524(3)
specifically, it would have used one word (“owner”) instead of five words (“person
whose property is assessed”).

73. Additionally, that the phrase “person whose property is assessed” is
not limited exclusively to owners is evident in other provisions in the RPTL.
Specifically, RPTL §554(2) provides that an application for the correction of errors

can be filed by “an owner of real property, or any person who would be entitled to

2

file a complaint pursuant to section five hundred twenty-four of this chapter ...
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RPTL §554(2) (emphasis added). Accordingly, if only owners were entitled to file
a complaint under section 524(3), the underlined language in RPTL §554(2) would
be rendered meaningless.

74. It is also noteworthy that RPTL §524(3) further provides, “or by
some person authorized in writing by the complainant or his officer or agent to
make such statement who has knowledge of the facts stated therein” (emphasis
added). The Legislature’s use of the word “complainant” rather than the word
“owner” implies that the complainant can be someone other than the property
owner. Otherwise, the Legislature would have used the language, “some person
authorized by the property owner.”

75. The Decision is not supported by the legislative history underling
RPTL §524, and in fact the Second Department’s interpretation is so narrow that it
defeats the statute’s clear purpose: to provide the taxpayer with an opportunity to
seek relief from the Board of Assessment Review. The Assembly Memorandum,
which, by definition, was written prior to the Legislature passing the bill, provides
that one purpose of the bill was to “consolidate the provisions of the [RPTL]
relating to administrative review of assessments” into a new title one-A in article 5
of the RPTL. See Governor’s Bill Jacket (Laws of 1982, Chapter 14) (“Bill

Jacket”), Assembly Memorandum, at 1."7 Significantly, the Assembly

17" A copy of the Assembly Memorandum is attached hereto as Exhibit 13.
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»18 and not the word “owner,” when

Memorandum uses the word “taxpayer,
discussing administrative review of assessments. For example, the Assembly
Memorandum provides, “Section 524 is intended to set forth in one place the
requirements which a taxpayer must satisfy to have administrative review of an
assessment.” Id. at 5 (emphasis added). It also provides that the reason for the
rearrangement and consolidation of these statutory provisions into a new title one-
A of RPTL article 5 was “to clearly delineate the various responsibilities of
taxpayers, boards of assessment review and assessors. This will serve to facilitate
understanding of the administrative review process by both taxpayers and public
officials.” Id. at 12 (emphasis added). The Assembly Memorandum also uses the
term “taxpayer” when referring to parties filing judicial proceedings: “[t]itle one
of article seven of the [RPTL] (§§ 700 et seq.) authorizes a taxpayer to institute a
proceeding in supreme court to review an assessment.” Id. at 10 (emphasis added).

76.  There is nothing in the Assembly Memorandum that evidences a
legislative intent to limit the filing of an administrative grievance exclusively to the
property owner. In fact, there is no evidence to suggest that the Legislature ever

contemplated that it was effecting a sweeping change in the law to preclude non-

owner aggrieved parties from filing grievances. Had that been the Legislature’s

A taxpayer is “someone who pays or is subject to a tax.” Black’s Law Dictionary, at 1690
(10™ Ed. 2014). This definition is consistent with Petitioner’s lease, under which Petitioner is
obligated to pay all real property taxes. Respondents do not dispute that Petitioner is obligated
by its lease to pay all real property taxes levied against the Subject Property. R. 32.
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intention, it would have so stated in the legislative history. See lanotti v. Consol.
Rail Corp., 74 N.Y.2d 39, 46 (1989) (“there is nothing in the legislative history
which indicates that the Legislature ever contemplated that it was effecting such a
sweeping change in a fundamental rule of owner liability.”) It is worth mentioning
that in the same Assembly Memorandum, at pp. 13-14, the Legislature did express
an intent to change the law with respect to judicial review of special franchise

assessments, indicating that “this bill would supersede the holding in Consolidated

Edison Company of New York v. State Board of Equalization and Assessment, 73

A.D.2d 31, 425 N.Y.S.2d 651, aff’d, 53 N.Y.2d 975, 441 N.Y.S.2d 9,” which
would clarify “the Legislative intent as to the relationships between articles 6 and 7
of the [RPTL] and between titles one and two within article 7 of the [RPTL].” The

Legislature is clearly capable of expressing such intent when appropriate. '’

19" Respondents below relied upon two memoranda included in the Bill Jacket that were written

after the Legislature passed the bill to suggest that the legislative history demonstrated a
legislative intent to limit the filing of a grievance to a property owner or designee. See
Respondents’ Brief in Opposition, at 29-30. The two memoranda cited could not have been
considered in passing the statute, and as such, merely represent the opinion or interpretation of
the writer and not the intent of the Legislature. Even assuming that memoranda drafted after the
Legislature passed the bill can assist in determining the Legislature’s intent, Respondents chose
not to put before the Second Department the memorandum from the July 8, 1982 State Board of
Equalization and Assessment (“SBEA”, which was later re-organized as ORPTS), which
supports the Legislature’s statements in the Assembly Memorandum by clearly providing that
taxpayers, not just property owners, are the parties eligible to seek administrative assessment
review. Respondents likewise failed to mention the July 16, 1982 letter from Michael Whiteman
to John H. Goldrick, Counsel to the Governor, which indicated that the “[SBEA was] the author
of Assembly 13057 and has “commented fully on those provisions of the bill constituting a
recodification of assessment review procedures without substantive change.” If the SBEA
authored the legislation, then its interpretation that non-owner aggrieved parties (including a
tenant obligated to pay real property taxes) did have standing to seek administrative assessment
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77.  The Decision contradicts several rules of statutory construction. For
example, this Court has held that “[i]n the absence of any controlling statutory
definition, [courts] construe words of ordinary import with their usual and
commonly understood meaning, and in that connection have regarded dictionary
definitions as ‘useful guideposts’ in determining the meaning of a word or phrase.”
Rosner v. Metro. Prop. & Liab. Ins. Co., 96 N.Y.2d 475, 479-80 (2001) (quoting
Matter of Vill. of Chestnut Ridge v. Howard, 92 N.Y.2d 718, 723 (1999)). This
Court has applied this basic rule of statutory construction in countless cases,
utilizing the normal dictionary meaning of words not specifically defined in a
statute to divine the Legislature’s intended meaning of the words used. See e.g.,
People v. Andujar, 30 N.Y.3d 160, 163 (2017); Matter of Madeiros v. N.Y. State
Educ. Dep’t, 30 N.Y.3d 67, 75 (2017); Orens v. Novello, 99 N.Y.2d 180, 185-86
(2002).

78.  Merriam-Webster Dictionary defines the word whose as “of or
relating to whom or which especially as possessor or possessors.”?® The word
whose clearly signifies “possession.” In applying the aforementioned rule of
statutory construction to the facts of this case, the inescapable conclusion is that a

possessory tenant, like Petitioner, is included as a “person whose property is

review under RPTL §524(3) (see R. 247) is entitled to deference. Scotsmen Press, Inc. v. State
Tax Appeals Tribunal, 165 A.D.2d 630, 634 (3d Dep’t 1991).
20" See https://www.merriam-webster.com/dictionary/whose (last verified March 2, 2021).
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assessed” who may file a complaint under RPTL §524(3). This definition aligns
with case law finding that “an assessment truly runs with the land and not with the
owner thereof ...” Mack v. Assessor of the Town of Ramapo, 72 A.D.2d 604, 605
(2d Dep’t 1979) (citing People ex rel. Bingham Operating Corp. v. Eyrich, 265
A.D. 562, 565 (3d Dep’t 1943)). Had the Second Department applied the above
rule of statutory construction and accorded the term “whose” its usual and
commonly understood meaning, it would not have concluded that the phrase
“person whose property is assessed” is restricted exclusively to a property owner.
79. Additionally, Merriam Webster Dictionary defines the word
“complainant” as ‘“the party who makes the complaint in a legal action or

proceeding” and “one who complains.”?!

Using this definition, a complainant
cannot be deemed to be limited to a property “owner;” also it must necessarily
include non-owners who have an interest and/or stake as a complainant. Had the
Second Department applied the above rule of statutory construction and accorded
“complainant” its usual and commonly understood meaning, it would not have
concluded that the filing of a grievance is restricted exclusively to the property
owner.

80.  “It has...long been held that statutes which relate to the same or to

cognate subjects are in pari materia and [are] to be construed together unless a

21 See https://www.merriam-webster.com/dictionary/complainant (last verified March 2, 2021).

36



https://www.merriam-webster.com/dictionary/complainant

contrary intent is clearly expressed by the Legislature.” Plato’s Cave Corp. v.
State Liquor Auth., 68 N.Y.2d 791, 793 (1986); see Dutchess Cty. Dep’t of Soc.
Servs. ex rel. Day v. Day, 96 N.Y.2d 149, 153 (2001). Similarly, “[w]hen the
statutory language at issue is but one component in a larger statutory scheme, it
‘must be analyzed in context and in a manner that harmonizes the related
provisions and renders them compatible.”” Matter of Mestecky v. City of N.Y., 30
N.Y.3d 239, 243 (2017) (quoting Matter of M.B., 6 N.Y.3d 437, 447 [2006]).

81. The filing of an administrative grievance under RPTL article 5 is a
condition precedent to filing a judicial petition under RPTL article 7. Larchmont
Pancake House 11, 33 N.Y.3d at 235. Thus, to support its analysis, the Court must
examine the Legislature’s intent underlying RPTL §524(3) in the context of the
entire statutory scheme governing challenges to real property assessments. As
established above, consideration of RPTL §554(2) demonstrates that RPTL
§524(3) is not limited to owners.?> The same is true when the Court considers
RPTL §§704(1) and 706(2).

82. RPTL §704(1) identifies the class of persons who have standing to file
a tax certiorari petition after the municipality has denied the administrative

complaint. It broadly defines eligibility/standing as “[a]ny person claiming to be

22 RPTL §554(2) provides that an application for the correction of errors can be filed by “an
owner of real property, or any person who would be entitled to file a complaint pursuant to
section five hundred twenty-four of this chapter ...” (emphasis added).
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aggrieved by any assessment of real property...” RPTL §706(2) further provides,
in pertinent part, “[a] proceeding to review an assessment shall be founded upon a
petition setting forth the respect in which the assessment is excessive, unequal or
unlawful, or the respect in which real property is misclassified and stating that the
petitioner is or will be injured thereby.”

83.  As far back as the 1870’s, New York Courts have included, among the
class of aggrieved tax certiorari eligible petitioners, non-owners who are
contractually obligated to pay real property taxes because they are the persons
aggrieved or injured by the excessive, unequal, or unlawful assessment. See, e.g.,
Matter of Burke, 62 N.Y. 224, 228 (1875) (“Either the owner whose title may be
clouded by an illegal assessment, or a lessee who is under covenant to pay an
assessment, is aggrieved when an invalid assessment is made...”); Matter of
Walter, 75 N.Y. 354 (1878) (mortgagee was an aggrieved party following
foreclosure where there was a deficiency upon sale and there was no proof that the
mortgagor was personally liable for the deficiency); Long Is. Power Auth. v.
Assessor of Town of Huntington, 164 A.D.3d 591, 592 (2d Dep’t 2018) (power
authority contractually obligated “to pay all taxes levied against the property” is
aggrieved and has standing to challenge the tax assessment); EFCO Prods., 161
A.D.2d at 46-47 (a nonfractional lessee who was contractually obligated to directly

make payments in lieu of taxes levied against the lessor's undivided parcel was an
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aggrieved party with standing to maintain an article 7 proceeding); McLean’s, 2
A.D.2d at 101 (lessee who was obligated to pay all property taxes under the terms
of a lease was an aggrieved party under former Tax Law article 13 and had
standing to file an administrative complaint); Big “V” Supermarkets, 114 A.D.2d
at 727-28 (finding the petitioner, a fractional lessee of a shopping center who was
contractually obligated to make payments in lieu of taxes levied against the entire
property, was an aggrieved party); Matter of Onteora Club v. Bd. of Assessors, 29
A.D.2d 251, 254 (3d Dep’t 1968) (finding that the parties filing the grievances and
article 7 petition, who were not the owners but rather lessees and sub-lessees of the
property, were properly aggrieved parties with standing to seek judicial review);
Ames Dep’t Store, Inc., No. 418 v. Assessor, 261 A.D.2d 835 (4™ Dep’t 1999)
(“Ames Dep’t Store™) (fractional lessee obligated to pay a proportionate share of
the real property taxes and which had a contractual right to contest said property
taxes, was an aggrieved party within the meaning of section 704(1)).

84. The grounds for review of an assessment at the administrative and
judicial levels are identical: the assessment being challenged is excessive, unequal,
unlawful, of the property is misclassified. Compare RPTL §§ 524(2) with 706(1).

85. RPTL articles 5 and 7 are interlocking, interdependent, and pertain to
the same subject matter; as such, they are in pari materia and should be “construed

together and applied harmoniously and consistently.” Rite Aid, at p. 12; Walgreen,
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at p. 12; Rite Aid 2, at 12. Reviewing RPTL §§524(3) and 704(1) in pari materia
supports the conclusion that a party aggrieved by an assessment, and not just the
property owner, may file an administrative grievance. The purpose of the
administrative review process is to permit the BAR to correct excessive, unequal or
unlawful assessments and/or errors when the property is misclassified, in effort to
assure the accuracy and stability of assessment rolls in advance of the filing of the
final assessment roll. See RPTL §§512, 525; Sterling Estates, Inc. v. Bd. of
Assessors, 66 N.Y.2d 122 (1985). That purpose will be no less accomplished
where the complainant is the Net Tenant who is authorized by the owner to
challenge the real property tax assessment. In fact, prior to the Circulo decision,
sections 524(3) and 704(1) had always been interpreted to mean the same class of
persons, which included a tenant obligated to pay the real property taxes.

86. This Court has directed that “statutes should be construed to avoid
results which are absurd, unreasonable or mischievous or produce consequences
that work a hardship or an injustice.” People v. Dozier, 78 N.Y.2d 242, 250
(1991). Notwithstanding, the Second Department has construed RPTL §524(3) to
reach a result that is both “unreasonable” and works “an injustice” on Petitioner (as

well as those similarly situated) because valid claims for assessment reductions
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have thus far been dismissed on unprecedented grounds.? The Legislature could
not have intended to give non-owner aggrieved parties standing to commence tax
certiorari proceedings, and concomitantly limit the class of persons who have
standing to file an RPTL article 5 administrative complaint to owners, where the
timely filing of the complaint is a condition precedent to commencement of a tax
certiorari proceeding under RPTL article 7 (see RPTL §706(2)). Moreover, the
Second Department never explained why the Legislature would have intended such
a result. The Second Department also failed to recognize that Net Tenants are
typically authorized by their lease to challenge the real property assessments on the
properties they occupy. Because the right to judicial review of a real property tax
assessment is granted to persons claiming to be aggrieved (see RPTL §704(1)), it is
only logical that the right to file a complaint for administrative review (RPTL
§524(3)) which is a condition precedent for seeking judicial review, be in favor of
the same class of persons who are obligated to pay the taxes when levied. See
McLean’s, 2 A.D.2d at 100-01. Dismissing the consolidated proceeding on this
basis, particularly when assessment reductions are warranted, is inconsistent “with
the legislative mandate that property not be assessed in excess of full value[,]”

W.T. Grant v. Srogi, 52 N.Y.2d 496, 513 (1981), and contradicts the intent of the

23 The parties stipulated that should the Court ultimately deem these proceedings to have been
validly commenced, Petitioner would be entitled to assessment reductions for assessment years
2009, 2010, 2011, 2013 and 2014 against the Town and for assessment year 2010 against the
Village. R. 35-39.

41



statutory scheme, which is remedial in nature. See Matter of Great Eastern Mall,
36 N.Y.2d at 548.

87. Moreover, to interpret RPTL §524(3) to require the owner to sign the
authorization on the grievance complaint could also lead to objectionable or
unintended results, because the interests of the property owner and lessee are not
always aligned. For example, in Ames Dep’t Store, 261 A.D.2d at 836, the Fourth
Department permitted the lessee to maintain an article 7 petition even when the
property owner and the municipality had reached an agreement. Similarly, in Big
“V” Supermarkets, 114 A.D.2d at 728, the Third Department permitted a lessee to
maintain an article 7 petition even when the property owner and municipality
agreed to arbitrate the issue. Reading RPTL §524(3) to require the property owner
to file the grievance or to sign the authorization would have precluded the
petitioners in Ames Dep’t Store and Big “V” Supermarkets from challenging the
respective assessments.

88.  Another rule of statutory construction provides that “[i]f there are two
possible interpretations of a statute, the court should adopt that which will produce
equal results. A construction of a statute 1s favored which makes it operate equally
on all classes of persons and avoids unjust discrimination.” McKinney’s Consol.
Laws of N.Y., Book 1, Statutes §147. Case law precedent establishes that a

reasonable interpretation of RPTL §524(3) includes those who are empowered and
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authorized (in this case, by contract) to seek a reduction in assessment. See
Section B, infra. The Second Department’s limitation of the class of those eligible
to file a complaint exclusively to a property owner, and not just a “person whose
property is assessed,” while allowing anyone “aggrieved” to seek judicial review
under RPTL article 7 of the same assessment, does not produce equal results
because complainants filing an administrative grievance are treated differently than
complainants filing a judicial petition. The Legislature could not have intended
this result.

89. Based upon the foregoing, this Court should grant Petitioner’s motion.
B. The Decision contradicts decades of judicial precedent, ORPTS’s

interpretation of RPTL §524(3), long-established and accepted tax

certiorari practice, and the Town’s own website, all of which recognized
that a party contractually obligated to pay the real property taxes has
the right to file the predicate administrative grievance.

90. Until the Second Department entered its Decision (which primarily
relied upon Circulo, a real property tax exemption case), no Court, to our
knowledge, has previously held that a Net Tenant did not have standing to file a
grievance in its own name and on its own accord.

91. Before Circulo was decided, it was universally understood that a Net
Tenant had standing to file an administrative grievance in its own name and on its

own behalf. This Court need look no further than the Town’s website, which

expressly stated that “[a]ny person aggrieved by an assessment (e.g., an owner,
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purchaser, or tenant who is required to pay the real estate taxes pursuant to a lease
or written agreement) may file a complaint.” R. 281. This is to be contrasted with
real property tax exemption cases — like Circulo — where only the property owner
has the right to file for and receive an exemption. See e.g. RPTL §420-a(1)(a); see
generally RPTL §§420-a through 489.

92. This understanding stems from decades of case law, ORPTS’s
interpretation (as set forth in an Opinion of Counsel and in the instructions to the
RP-524 Complaint form), and the Town’s own website, all of which Petitioner’s
attorney relied upon and followed before filing the within administrative
grievances. See R. 273-74.

Case Law

93.  The Decision contradicts decades of case law involving the judicial
review of assessments where the courts reached the merits, even though the
predicate administrative grievance was filed by an aggrieved party other than the
owner. In fact, not only has a non-owner aggrieved party been permitted to file an
administrative grievance in all of the reported cases prior to Circulo, the issue has
been considered so definitively settled that it was not raised in any case prior to
2012 with one exception: McLean’s,2 A.D.2d at 99.

94, In McLean’s, the City Commissioner of Assessment denied the

complaint for administrative review because the petitioner failed to comply with
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the request of corporation counsel that petitioner either submit a power of attorney
from the owner or have the owner present at the hearing as required by Local Law
No. 1 of 1943. Id. The Commissioner also asserted that the petitioner, as a lessee,
was not an aggrieved person and moved to dismiss the tax certiorari petition in the
absence of the power of attorney. /d. The Supreme Court denied the motion and
the Third Department affirmed, stating, “petitioner, as a lessee obligated to pay all
taxes during the term of the lease, [was] a person aggrieved and thus entitled to the
protection of the statute and, in consequence, eligible to undertake the procedure
provided by the local law.” Id. at 101.
95. It is noteworthy that City of Binghamton Local Law No. 1 and former

Tax Law §290-c (now RPTL §706[2]) had a similar requirement wherein the
petitioner was required to plead that it had served an administrative complaint with
the local officials who had the authority to correct the assessment. Id. at 99-100.
The Third Department’s analysis in affirming the denial is instructive to the proper
interpretation of RPTL §524(3):

“Since the right of judicial review is preserved for the

benefit of persons claiming to be ‘aggrieved’, it clearly

follows that every complainant whose status is

comprehended by that term is entitled to complain to the

board and obtain the preliminary review necessarily

precedent to the judicial proceeding. The conclusion that

such is the meaning and intent of the local law seems

inescapable. By no other construction could its validity be
sustained.” Id. at 100-01.
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96. The Third Department in McLean’s held that a “person claiming to be
aggrieved” (now codified in RPTL §704[1]) is, by necessity, one and the same as
the “person whose property is assessed” (now RPTL §524[3]) and that any person
who has standing to seek judicial review may file an administrative complaint. In
so holding, the Third Department effectively equated the petitioner’s status as a
lessee with ownership:

“...petitioner was, under its lease, the owner of such an
interest in the property as to constitute it not only a person
aggrieved but a person whose property was assessed, within
the meaning of the local law. This court held in People ex
rel. Bingham Operating Corp. v. Eyrich, 265 App. Div. 562,
565,40 N.Y.S.2d 33, 35 [3d Dep’t 1943], that the relator ...
was not only a person “claiming to be aggrieved” but also a
person ‘assessed’ and ... those words ... “obviously mean

one whose pecuniary interests are or may be adversely
affected.” McLean’s,2 A.D.2d at 101 (italics added).

97.  Other Courts have also reached the merits of cases even though the
predicate administrative grievances were filed by non-owners.

98. In EFCO Prods., 161 A.D.2d at 46-47, the Second Department found
that the commercial lessee of a property under an Industrial Development Agency
(“IDA”) lease could challenge the property’s assessment at both the administrative
and judicial levels. The Court stated:

“The right to challenge an assessment of real property
attaches to a landowner, or to a nonfractional lessee
(see, Matter of Waldbaum, Inc. v Finance Adm'r of City of

N. Y., 74 NY2d 128 [1989] ... supra), upon allegations that
the assessment, inter alia, 1s excessive and that the
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assessment will cause the petitioner to sustain pecuniary
injury (RPTL 706).” Id. at 47.

Significantly, EFCO’s lease granted it the right to contest the PILOT payments and
to file the appropriate challenges. /d. at 46.

99. Big “V” Supermarkets, 114 A.D.2d at 727, involved a petitioner
which, while a partial lessee of a shopping center, was obligated to pay all taxes on
the property as an element of its rent and assessments. The lessee filed the
administrative grievance in its own name, and subsequently commenced an article
7 proceeding to challenge the assessment. Id. The Third Department reached the
merits of the case even though the lessee did not own the property, and it found
that the lessee was an aggrieved party with standing to commence a proceeding
under RPTL §704. Id. at 727-28.

100. In Matter of Birchwood Vill. LP, v. Assessor of City of Kingston, 94
A.D.3d 1374 (3d Dep’t 2012), a PILOT agreement granted the lessee the right to
protest the assessment that was the basis for determining the amount of PILOT
payments due. The aggrieved lessee of the property filed the administrative
grievance seeking a review of the real property assessment, which was denied by
the BAR. The aggrieved lessee subsequently filed an RPTL article 7 proceeding,
and the Third Department reached the merits despite the fact that the non-owner

aggrieved party had filed the administrative grievance. Significantly, the Third
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Department denied the respondents’ motion to dismiss, finding “Supreme Court
has subject matter jurisdiction over RPTL article 7 proceedings[.]” Id.

101. In Matter of Onteora Club, 29 A.D.2d at 254, the parties filing the
administrative grievances and article 7 petition were not the owners of the property
but rather lessees and sublessees of the property. The Third Department found that
the petitioners were proper aggrieved parties entitled to seek judicial review even
though the owners did not file the administrative grievances.?*

102. In Ames Dep’t Store, 261 A.D.2d at 835, the Fourth Department held
that the petitioner, a fractional lessee obligated to pay a proportionate share of the
real property taxes and which had a contractual right to contest said property taxes,
was an aggrieved party within the meaning of section 704(1) who had “standing to
maintain tax certiorari proceedings because its pecuniary interests are directly
affected by the tax assessment and because the lease grants it the right to contest
the taxes in its own name or in the name of the lessor.”

103. The foregoing cases, spanning over fifty years, all stand for the legal
proposition that a non-owner, aggrieved taxpayer has standing to fully litigate an
assessment appeal on its own behalf, including the filing of the predicate

administrative grievance necessary to obtain judicial review. Courts have

24 In Matter of Onteora Club, the Court was addressing RPTL §512 which was, at that time, the
predecessor statute to RPTL §524. However, that version of RPTL §512 used the same language
(“person whose property is assessed”) to identify parties eligible to file grievances that RPTL
§524 later adopted.
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recognized the fact that non-owner, aggrieved parties file administrative protests
and have reached the merits of the case in subsequent judicial proceedings brought
by non-owners since the inception of the RPTL and its statutory precursors. The
Courts have reached the merits in these circumstances because doing so is
consistent with the plain language of the statute and the remedial nature of the law.
If the courts in the above cases had applied the Second Department’s narrow
interpretation herein, they would have precluded those petitioners from challenging
the tax assessments.?> The Decision did not address the above precedent.

104. The Second Department’s decisions in Circulo, Larchmont Pancake
House [ and this case are likewise not supported by this Court’s decision in
Larchmont Pancake House II. In Circulo, the Second Department concluded that
“RPTL article 5 requires that the property owner file a complaint or grievance to
obtain administrative review of the tax assessment.” Circulo, 96 A.D.3d at 1056
(emphasis in original). The critical distinction is that Circulo involved a property
tax exemption under RPTL article 4. Exemptions under article 4 are only available
to owners of the property, and only owners have standing to apply to the assessor

for these exemptions; if the assessor denies the exemption, then the next step

25 Respondents’ prior attempts to explain away some of the cases because they involve IDAs
(Respondents’ Brief in Opposition at 50-52) miss the point. If actual ownership of the property
by the party filing the grievance is what is required to satisfy the condition precedent in RPTL
§706(2), then each of the cases involving an IDA tenant should have been dismissed for a failure
to satisfy a condition precedent because the tenant, and not the property owner, filed the
administrative grievance.
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available to an owner is to file a grievance pursuant to RPTL §524(3). Because the
petitioner therein did not own one of the properties for which it filed a complaint,
and there was no evidence in the record before the Court that the entity that was
listed on the deed filed a complaint, the Second Department properly found that the
petitioner “did not ‘show that a complaint was made in due time to the proper
officers to correct such assessment,’ as is required (RPTL 706 [2]).” See Circulo,
96 A.D.3d at 1057. Consequently, the court held that the petitioner failed to satisfy
the “condition precedent” under RPTL §706(2). See id.

105. In Larchmont Pancake House I, 153 A.D.3d at 522, the Second
Department simply adopted its holding in Circulo and dismissed the proceedings,
finding that the condition precedent under RPTL §706(2) was not met because the
petitioner, and not the property owner, filed the administrative grievances. The
Second Department further held that the failure to meet the condition precedent
divested the Supreme Court of subject matter jurisdiction.

106. This Court granted the petitioner’s motion for leave to appeal in
Larchmont Pancake House I1I. Had this Court agreed with the Second
Department’s interpretation of RPTL §§524(3) and 706(2) and that court’s
conclusion that subject matter jurisdiction was lacking, it could have affirmed on
that ground and dismissed the case. See Cayuga Nation v. Campbell, 34 N.Y.3d

282, 299 (2019) (refusing to review the case on the merits and dismissing the
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proceeding where the Court lacked subject matter jurisdiction to consider the
parties’ dispute). Significantly, in Larchmont Pancake House 11,33 N.Y.3d at 237,
this Court did not find that subject matter jurisdiction was lacking. This Court also
did not accept the Second Department’s interpretation of RPTL §524(3) that only a
property owner may file a grievance, thus acknowledging that no such bright line
statutory restriction exists. Furthermore, this Court did not find that the “condition
precedent” under RPTL §706(2) was not met. Id. Rather, this Court focused on
whether the petitioner had standing under RPTL §704(1) to file the judicial
petitions, and found that the petitioner was not an aggrieved party within the
meaning of RPTL article 7 and thus lacked standing to file the petitions because it
had “no legal authorization or obligation to pay the real property taxes.” Id. at 240.

107. This Court’s decision in Larchmont Pancake House Il is in accord
with the body of case law that recognizes that it is the failure to timely file an
administrative grievance with the BAR altogether that deprives a court of subject
matter jurisdiction to review the petition challenging the assessment in question.
See Lavoie v. Assessor of the Town of Kent, 222 A.D.2d 561 (2d Dep’t 1995); Frei
v. Town of Livingston, 50 A.D.3d 1381 (3d Dep’t 2008); Raer Corp. v. Vill. Bd. of
Tr. of the Vill. of Clifton Springs, 78 A.D.2d 989 (4™ Dep’t 1980). It is notice as to

the commencement of the proceeding, and not ownership, which is critical to
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establishing subject matter jurisdiction. See Matter of Great Eastern Mall, 36
N.Y.2d at 548.2°

108. Prior to the Decision herein, no court decision of which we are aware
had dismissed an article 7 petition on the basis that a condition precedent was not
met because a Net Tenant, rather than the owner, filed the predicate administrative
grievance. Since the Second Department decided Larchmont Pancake House I,
courts outside the Second Judicial Department have been confronted with the
conflict in judicial authority regarding whether a Net Tenant may file an
administrative grievance pursuant to RPTL §524(3). In the Fourth Department,
Supreme Court decisions have considered whether the Second Department’s
interpretation of RPTL §524(3) in Circulo and Larchmont Pancake House [
prohibits a Net Tenant who is authorized by its lease to challenge the assessment
from filing an administrative grievance. See Rite Aid, at pp. 9-15; Walgreen, at pp.
9-15; Rite Aid 2, at pp. 9-15. In each of these cases, the municipalities, citing

Circulo and Larchmont Pancake House I, moved to dismiss the article 7 petitions

26 Courts have held that ““[t]he only things necessary to exercise jurisdiction are that within the
time specified a complaint under oath in writing be presented stating the objection and the
grounds thereof.”” Astoria Fed. Sav. & Loan Ass’n, 212 A.D.2d 600, 601 (2d Dep’t 1995)
(quoting Matter of City of Little Falls v. Bd. of Assessors of the Town of Salisbury, 68 A.D.2d
734, 738 (4™ Dep’t 1979)). The grievance “sets the jurisdictional parameters of the court and
limits the relief available.” Matter of City of Little Falls, 68 A.D.2d at 739. “In short, the
taxpayer must tell the assessors what assessment he protests and why it is wrong.” Sterling
Estates, 66 N.Y.2d at 126. “If the assessors are fully aware of petitioner's grievance and are
informed of the exact numerical extent of the claimed overassessment, the important
jurisdictional fact in a tax certiorari proceeding has been met.” Cherrypike Estates, Inc. v.
Herbert, 67 Misc.2d 853, 853-54 (Sup. Ct. Nassau Cty. 1971).
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because the Net Tenant, and not the property owner, filed the administrative
complaints. In each case, the Supreme Court denied the motion to dismiss, holding
that application of the interpretation of RPTL §524(3) found in Circulo and
Larchmont Pancake House I to a Net Tenant was contradicted by the rules of
statutory construction, decisional authority, and deference to ORPTS’s
interpretation of that statute. Rite Aid, pp. 9-15; Walgreen, pp. 9-15; Rite Aid 2,
pp. 9-15. The courts also relied on the fact that Circulo and Larchmont Pancake
House I were Second Department decisions, while Fourth Department precedent
supported the denial of the motions. Rite Aid, pp. 9-15; Walgreen, pp. 9-15; Rite
Aid 2, pp. 9-15. The courts further held that, even if the Net Tenants did not fall
under the definition of “person whose property is assessed” under RPTL §524(3),
the failure to submit an authorization by the property owner was a curable defect,
and granted nunc pro tunc amendment of the administrative complaints.?’
ORPTS’ Role and Guidance
109. In Ferraiolo v. O'Dwyer, 302 N.Y. 371, 376 (1951), this Court

observed, “[w]hile practical construction by an officer or agency charged with the

27 The Second Department’s Decision herein also cited Grecian Gardens Apartments, Inc. v.
Barlow, 71 Misc.2d 457 (Sup. Ct. Monroe Cty. 1972), which held that a tenant-taxpayer could
file an article 7 petition even if the predicate grievance was filed by an agent of the owner. This
holding does not support the proposition that an article 7 proceeding must be dismissed because
the predicate administrative grievance was filed by a Net Tenant who is authorized by its lease to
grieve the assessment. Moreover, the Supreme Court, Monroe County, has since concluded that a
Net Tenant may properly file an administrative grievance. See Rite Aid, at pp. 9-15; Walgreen,
at pp. 9-15.
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administration of a statute, especially when followed by a long period of time, is
entitled to great weight and may not be ignored ... such an interpretation is not
necessarily binding on the court but nonetheless constitutes an element to be
considered (citing McKinney's Cons. Laws of N.Y., Book 1, Statutes [1942 ed.],
§93) (internal citations omitted).

110. The Legislature delegated to ORPTS the authority and responsibility
to promulgate the RP-524 Complaint form and its instructions. See RPTL §524(3).
Shortly after the 1982 amendments were signed into law, ORPTS was asked to
opine, “if a lessee in a shopping center has standing to bring a complaint before the
board of assessment review and, subsequently, an Article 7 proceeding for judicial
review of the assessment of the property containing the leased premises[?]” (R.
279 [7 Opinion of Counsel SBEA No. 123]). After thoroughly analyzing existing
case law, ORPTS advised, “[a] shopping center lessee who is obligated by lease to
pay taxes has the right to administrative and judicial review of the assessment of
the property leased.” Id. This opinion, issued nearly 40 years ago, upon which
Petitioner’s attorney herein and countless other attorneys in this State have relied,
and used as guidance for purposes of filing administrative grievances, is entitled to
deference. Ferraiolo, 302 N.Y. at 376.

111. Consistent with the above Opinion of Counsel is ORPTS Publication

1114, entitled “Contesting Your Assessment In New York State,” which provides
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“la]lny person who pays property taxes can grieve an assessment, including

property owners, purchasers, [and] tenants who are required to pay property taxes

pursuant to a lease or written agreement.” R. 247 (emphasis added).?®

Significantly, the instructions do not state that in order to file a grievance, tenants
must either attach to the grievance an authorization signed by the property owner
or identify themselves as an agent of the owner; rather, the instructions explicitly
state that “tenants who are required to pay property taxes” can grieve the
assessment. See id. Because the Legislature delegated to ORPTS the authority and
responsibility for drafting the complaint form and instructions to be used by all
complainants at the administrative grievance stage, its interpretation is entitled to
deference from this Court. See Matter of Koch v. Sheehan, 95 A.D.3d 82, 89 (4™
Dep’t 2012), aff’d, 21 N.Y.3d 697 (2013); see also Scotsmen Press, 165 A.D.2d at
634. Inexplicably, the Second Department’s Decision did not address this Opinion
of Counsel or the ORPTS instructions.

Long-Standing Tax Certiorari Practice

112. Attorneys in this law firm have collectively practiced in the field of
tax certiorari for nearly fifty (50) years. We have filed numerous administrative
complaints on behalf of tenants contractually obligated to pay the property taxes

and authorized by their lease to file the administrative complaint. We have also

28 An earlier version of these instructions provided this same guidance. See R. 235.
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consulted with other tax certiorari practitioners who also serve in this capacity.
Based upon the collective experiences, it is virtually the universal practice among
attorneys representing ‘“Net Tenants” or “contractually obligated” taxpayers in tax
certiorari proceedings to file administrative grievances pursuant to article 5 in the
name of the Net Tenant/contractually obligated taxpayer and not the property
owner. This practice has developed in reliance upon the above-stated long-
standing case law precedent, ORPTS Opinion of Counsel, and the ORPTS
instructions accompanying the RP-524 Complaint form. Prior to Circulo, virtually
every tax certiorari practitioner and municipality in the Ninth Judicial District,
including the Respondents herein, conducted themselves with the knowledge that
non-owner aggrieved parties had the statutory right/standing to file RPTL article 5
grievances. This understanding also includes transactional real estate attorneys
who draft leases — like Petitioner’s lease — which grant the tenant the right to
challenge the real estate tax assessments. Upon receiving a BAR determination
denying assessment relief, it is those same Net Tenants/contractually obligated
taxpayers who file petitions for judicial review under RPTL article 7.

Town of Mamaroneck’s Practice, Procedure and Protocols

113. Even Respondent Town adhered to ORPTS’ guidance. The Town
specifically adopted ORPTS’s interpretation of RPTL §524(3). Prior to April

2014, the Town’s Internet website, under the heading “Town Assessor,” contained
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the following statement: “[a]ny person aggrieved by an assessment (e.g. an owner,
purchaser, or tenant who is required to pay the real estate taxes pursuant to a lease
or written agreement) may file a complaint.” R. 281 (emphasis added). The
website also directed viewers to Publication 1114, which re-affirms that net tenants
are permitted to file a grievance, and to a RP-524 Complaint form (also published
by ORPTS).?” Id. The Decision did not address the Town’s instructions.

114. There is simply no merit to Respondents’ current assertion that the
Decision presents nothing novel but rather reflects the law in this State over the
past 50 years. Respondents have cited to no decision prior to the within case
where the article 7 petition was dismissed for a failure to meet the condition
precedent because a Net Tenant, rather than the owner, filed the predicate
grievance. The Town’s reliance upon Raer Corp., 79 A.D. at 939 and Radisson
Community Ass’'n. v. Long, 3 A.D.3d 135, 139 (4th Dep’t 2003), is misplaced
because each case is factually distinguishable. In Raer, the property owner failed
to file a grievance and nonetheless filed a judicial petition seeking assessment
relief. In Radisson, the property owner sought to amend its petition to seek a

greater reduction in assessment than it requested from the Board of Assessment

29 The Town did not change this practice until approximately April 2014, when the statement
“lalny person aggrieved by an assessment ... may file a complaint” was removed from its
Internet website. See R. 275.
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Review. Each case involved a property owner, so it logical that the Fourth
Department used the word “owner” in these decisions.

115. “The precedential value of a judicial opinion is limited to the question
presented by the facts of the case before the Court.” J.A. Preston Corp. v.
Fabrication Enters., Inc., 68 N.Y.2d 397, 407 (1986). An opinion, “like a
judgment, must be read as applicable only to the facts and is authority only for
what was actually decided.” Rolfe v. Hewitt, 227 N.Y. 486, 494 (1920). Neither
Raer nor Radisson involved the same set of facts here, i.e., a Net Tenant who filed
the predicate grievance. Consequently, those decisions cannot be interpreted as
authority for the proposition that a Net Tenant lacks standing to file the predicate
administrative grievance pursuant to RPTL § 524(3).

116. Based upon the foregoing, this Court should grant Petitioner’s motion.
C. The Decision is inconsistent with the remedial nature of the RPTL,

which this Court has instructed should be liberally construed to the end

that the taxpayer’s right to have the assessment reviewed should not be
defeated by a technicality.

117. As early as 1875, this Court described tax certiorari proceedings as
being “meant to afford an early, speedy and cheap mode of testing the legality” of
the assessment, and “open to any one, owner or lessee, who is likely to be put to
litigation and expense by reason of it.” Matter of Burke, 62 N.Y 224, 228 (1875).

118. For 145 years since the Burke decision, this Court has repeatedly held

that the law ‘“relating to review of assessments is remedial in character and should
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be liberally construed to the end that the taxpayer’s right to have his assessment
reviewed should not be defeated by a technicality.”” Matter of Great Eastern Mall,
36 N.Y.2d at 548 (quoting People ex rel. N.Y. City Omnibus Corp. v. Miller, 282
N.Y. at 9). Additionally, any ambiguity in the statute should be resolved in favor
of the taxpayer and against the taxing authority. See id. at 547.

119. Recognizing the remedial nature of the RPTL, this Court has held that
“mere technical irregularities in the commencement process should be disregarded
if a substantial right of a party is not prejudiced. . . . [to] require strict compliance
with [the statute] in this context would mean that, under certain circumstances,
petitioners would be foreclosed from judicial review of their tax assessments
through no fault of their own. We find that approach unduly harsh and contrary to
our historically liberal construction of pleading and procedure in tax certiorari
proceedings.” Garth v Bd. of Assessment Review for Town of Richmond, 13
N.Y.3d 176, 181 (2009).

120. Time and again courts have liberally construed the RPTL to sustain a
taxpayer’s right to assessment review against objections to the form or sufficiency
of the grievance or petition. See Miller v. Bd. of Assessors, 91 N.Y.2d 82 (1997)
(refusing to dismiss an article 7 petition where the predicate grievance complaints
lacked authorizations required by RPTL §524); Matter of Great Eastern Mall,

supra, 36 N.Y.2d at 547 (finding service on the deputy town clerk, and not the
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town clerk, satisfied the requirements of RPTL §708(3)); Matter of Tennanah Lake
Townhouse and Villa Community, Inc. v. Town of Freemont, 168 A.D.2d 789, 790
(3d Dep’t 1990) (denying a motion to dismiss when “there was at least formal
compliance with the statutory requirement of RPTL 524(3) in that each complaint
to the Board contained an estimated value of the property in question”); Astoria
Fed. Sav. & Loan Ass’n, 212 A.D.2d 600 (2d Dep’t 1995) (denying a motion to
dismiss where the authorization did not bear a date within the same calendar year
that the complaint was filed); Divi Hotels Mktg., Inc. v. Bd. of Assessors of Cty. of
Tompkins, 207 A.D.2d 580, 582 (3d Dep’t 1994) (denying a motion to dismiss
where the complaint was in the name of the aggrieved party who did not own the
property at that time); Rotblit v. Bd. of Assessors and/or the Bd. of Assessment
Review of the Vill. of Russell Gardens, 121 A.D.2d 727 (2d Dep’t 1986) (affirming
the denial of a cross-motion to dismiss where proceedings were filed in the name
of the prior owner); Bergman v. Horne, 100 A.D.2d 526 (2d Dep’t 1984)
(reversing the dismissal of the petitions where they “did not include a writing
authorizing petitioners’ counsel to verify the petitions, as required by RPTL 706.”)
121. RPTL §706(2) provides, in relevant part, that the judicial “petition
must show that a complaint was made in due time to the proper officers to correct
such assessment.” As this Court recognized in Sterling Estates, Inc., 66 N.Y.2d at

126, “[b]ecause of the important purposes to be served by administrative review,
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the Legislature has specified that protest is a condition precedent to a proceeding
under [RPTL] article 7 by providing that a petition seeking review ‘must show that
a complaint was made in due time to the proper officers to correct such
assessment’ ([RPTL] §706[2]).”

122. This “condition precedent” is satisfied by: (1) giving notice to the
municipality as to the property and the assessment being challenged by the timely
filing of a grievance; and (2) providing a statement that specifies the property
being protested and the relief sought. See id. at 126-27; Astoria Fed. Sav. & Loan
Ass’n, 212 A.D.2d at 601; Tennanah Lake Townhouse, 168 A.D.2d at 790.

123. The grievances filed herein met all statutory requirements because
they set forth the Subject Property’s address, its tax map designation, the
assessments being challenged, Petitioner’s objections to those assessments, and the
grounds underlying those objections. See R. 100-04, 113-18, 127-33, 142-48, 160-
65, 176-81, 193-98, and 211-17.

124. A liberal construction of RPTL §§524(3) and 706(2) would permit the
grievance to be filed by anyone who is ‘““likely to be put to litigation and expense’
as a direct result of its legal obligation.” Larchmont Pancake House I, 33 N.Y.2d
at 238 (quoting Matter of Burke, 62 N.Y. at 227-28).

125. The Second Department, however, relying upon Circulo and

Larchmont Pancake House I, strictly construed RPTL §§524(3) and 706(2) by
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dismissing this consolidated proceeding on the grounds that neither the owner filed
the grievance nor did Petitioner identify itself on the grievance form as an agent of
the owner — requirements that do not appear in the statute. That Court reached this
conclusion even though Petitioner was contractually obligated to pay all of the real
property taxes and was authorized by its lease to challenge the real property
assessments. The Second Department also ignored EFCO Products, 161 A.D.2d at
46-47, and Big “V” Supermarkets, 114 A.D.2d at 127, wherein the Courts reached
the merits even though the predicate administrative grievance was filed by the
tenant in its own name.

126. To be clear, this is a not a case where no grievances were filed and
Petitioner filed article 7 petitions seeking relief, nonetheless, the Second
Department ruled as if no grievances had been filed and dismissed the petitions
accordingly. Moreover, no substantial right of the Respondents had been
prejudiced under the circumstances, and at no point have Respondents identified
any substantial right that would be prejudiced were the proceedings allowed to go
forward as filed.

127. This Court has held that “substance should be preferred over form” in
proceedings brought under the RPTL. Matter of Great Eastern Mall, 36 N.Y.2d at
548; Garth, 13 N.Y.3d at 180. However, the Second Department clearly placed

form over substance as it dismissed the petitions based upon an alleged technicality
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concerning the form of the administrative grievances, i.e., in whose name the
grievances were filed. The Second Department’s reasoning cannot be squared with
one of the stated purposes underlying tax assessment review proceedings, which is
to provide a right to relief to an aggrieved taxpayer. “A taxpayer is aggrieved
under article 7 where the tax assessment has a ‘direct adverse affect on the
challenger’s pecuniary interest.”” Larchmont Pancake House II, 33 N.Y.3d at 237
(quoting Matter of Waldbaum, Inc. v. Finance Adm’r of City of N.Y., 74 N.Y.2d
128, 132 [1989]); see Matter of Burke, 62 N.Y. at 228; Matter of Walter, 75 N.Y.
at 357.

128. Moreover, the Second Department’s holding is untenable, because
RPTL §706(2) contains no requirement that the complaint must be filed
exclusively by the owner or by a party identifying itself as an agent of the owner.
See RPTL §706(2) (“[s]uch petition must show that a complaint was made in due
time to the proper officers to correct such assessment.”) If the Legislature had
intended that result, it would have drafted the statute to read, “[s]Juch petition must
show that a complaint was made by the property owner or by a party designating
itself on the complaint as an agent of the property owner in due time to the proper
officers to correct such assessment.” (emphasis supplied).

129. Based upon the forgoing, the Court should grant Petitioner’s motion.

63



D. The Second Department ignored settled law that holds that technical
objections not raised by the BAR at the grievance stage are waived.

130. Alleged defects in the form of the complaint are technical, not
jurisdictional, in nature. Miller, 91 N.Y.2d at 86-87; Astoria Fed. Savings & Loan
Assoc., 212 A.D.2d at 601; Matter of City of Little Falls, 68 A.D.2d at 739. It is
settled law that a claimed defect in the form of the administrative grievance is
waived if the municipality fails to timely object or acts upon the grievance. See
People ex rel. MacCracken v. Miller, 291 N.Y. 55, 64 (1943) (Tax Commission
waived objection to form of complaint by acting on it and sustaining the
assessment); Miller, 91 N.Y.2d at 87 (finding that the filing of an authorization
from a prior owner is a waivable, and curable, technical defect); People ex rel.
Brooklyn Paramount Corp. v. Sexton, 255 A.D. 1011 (2d Dep’t 1938) (City waived
its objections to the grievance where board received the grievance and acted upon
it); Skuse v. Town of S. Bristol, 99 A.D.2d 670 (4™ Dep’t 1984) (objections to the
sufficiency of information provided or lack of a written authorization is waived
when the municipality accepts the grievances and acts upon them).

131. In Miller, 91 N.Y.2d at 84, the municipality moved to dismiss the
petition with respect to the thirty properties included therein because written
authorizations from the owners were not filed with the administrative grievances.
The municipality also sought to dismiss the petition where one of the properties

sold prior to the grievance filing deadline, and both the grievance and petition with
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respect to this property were filed in the name of the prior owner and lacked an
authorization from the actual owner. Id. Notwithstanding, this Court allowed the
article 7 proceedings to go forward since the missing authorizations and filing in
the prior owner’s name presented technical, not jurisdictional, defects. Id. at 86-
87. Significantly, this Court’s holding in Miller is consistent with Matter of Great
Eastern Mall, 36 N.Y.2d at 548, which recognized that it is notice to the
municipality at the grievance stage as to the property and relief sought that
establishes the Court’s subject matter jurisdiction to review the article 7 petition. *°

132. Since the Second Department did not dismiss the petitions for a lack
of subject matter jurisdiction, it should have reached the same conclusion this
Court reached in Miller. The purported defect here, if in fact it is considered a
defect, is that Petitioner filed the grievances in its own name and not the property
owner’s name, which is, at most, a technical defect.’! The grievances set forth all
the information required by statute to put Respondents on notice of Petitioner’s

claims. The Town BAR and Village BAR acted on the complaints without either

30" Respondents argued before the Second Department that courts do have the same authority to
correct mistakes in the administrative (grievance) proceedings as they do in judicial proceedings.
Respondents’ Brief in Opposition at 40-46. Respondents are mistaken, for in Miller, 91 N.Y.2d
at 86-87, this Court allowed the judicial proceedings to proceed even though authorizations were
missing from the grievances when filed. What a Court cannot do is exercise jurisdiction when
no complaint is filed to challenge the subject assessment (Raer, 78 A.D.2d at 989) or permit the
petitioner to seek additional relief in the judicial proceeding that it did not request in the
grievance complaint (Matter of City of Little Falls, 68 A.D.2d at 740 and Radisson Community
Ass’n, 3 A.D.3d at 139).

31 Petitioner did file the 2014 Town grievance in the owner’s name. See R. 160 (grievance filed
by “700 Waverly Avenue Corp. by DCH Investments Inc. (New York) as Tenant obligated to
pay taxes.”) The Decision overlooked this fact.
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dismissing them or raising any technical objections whatsoever. It was not until
September 2016 that Respondents unilaterally changed their position and moved to
dismiss the within petitions. Consequently, any objections they had to the form of
the grievances must be determined to have been waived.

133. Based upon the forgoing, this Court should grant Petitioner’s motion.
E. Even assuming, arguendo, that Petitioner is not the “person whose

property is assessed,” it was authorized by its lease to challenge the real

property assessment, and therefore the Second Department erred in
dismissing the consolidated proceeding.

134. There can be no dispute that an owner, pursuant to a lease, may
authorize a tenant to challenge a property’s tax assessment. See Matter of
Waldbaum, 74 N.Y.2d at 133; see also EFCO Products, 161 A.D.2d at 46-47 and
Big “V” Supermarkets, 114 A.D.2d at 127.

135. Petitioner’s lease authorized it to challenge the assessment upon
which the real property taxes are calculated. R. 56. As such, it was wholly proper
for Petitioner to file a grievance against the Town in 2009, and to authorize Griffin,
Coogan, Sulzer & Horgan, P.C., its attorneys, to file, as its agent, grievances on its
behalf and/or in the owner’s name against the Town and Village. Therefore, it was

error for the Second Department to dismiss the consolidated proceeding when

Petitioner’s lease specifically authorized Petitioner to challenge the Subject
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Property’s real property assessments.’> Moreover, the Second Department’s
Decision is contrary to its own decision in EFCO Prods., 161 A.D.2d at 46-47 and
the Third Department’s decision in Big “V”" Supermarkets, 114 A.D.2d at 727-28,
wherein the Courts reached the merits even though the predicate administrative
grievances were filed in the name of the lessee and not the property owner. ¥

Based upon the foregoing, the Court should grant Petitioner’s motion.

32 Respondents cannot now argue that no authorization from the property owner was attached to
the grievances, as this objection was never raised at either the grievance stage or in the
underlying proceedings, and therefore has been waived. See Miller, 91 N.Y.2d at 86-87.

33 Respondents raised arguments for the first time in their reply memorandum before the
Supreme Court, Westchester County (see R.321-31 [Point II], 339-40, 347-48, 351-52) and in
their brief before the Appellate Division (see Respondents’ Brief in Opposition at 36-40 [Point
V]). To the extent Respondents raise those arguments here the Court should not entertain them.
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CONCLUSION

WHEREFORE, for all the reasons cited herein, Petitioner respectfully

requests that this Court grant Petitioner’s Motion for Leave to Appeal, together

with such other and further relief as this Court deems just and proper.

Dated: March 2, 2021
Bronxville, New York

Yours, etc.

GRIFFIN, COOGAN, SULZER
& HORGAN, P.C.

/LM/W

B ¢ MATTHE JCLIFFORD, ESQ.
Attorneys for Petifiofiers-Appellants

51 Pondfield Road

Bronxville, New York 10708
(914)961-1300
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EXHIBIT 1



Supreme Court of the State of New York
County of Wesichester

DCH Auto, as Tenant obligated to pay taxes and
DCH Investments Inc. (New York), as Tenant
obligated to pay taxes,

Petitioners,
-against- Index No. 23040/09

The Town of Mamaroneck, a municipal corporation, Notice of Entry
its Assessor and Board of Assessment Review and

the Village of Mamaroneck, a municipal corporation,

its Assessor and Board of Assessment Review,

Respondents,

For a Review under Article 7 of the RPTL.
X

Please take notice that attached is a true copy of the Judgment in this proceeding that was
entered in the office of the clerk of this court on February 10, 2017.

Dated: February 15, 2017
White Plains, NY

e
William Maker, Jr.
Attorney for Respandents Town of Mamaroneck,
its Assessor and Board of Assessment Review
740 West Boston Post Road
Mamaroneck, New York 10543
(914) 381-7815




To:

McCULLOUGH, GOLDBERGER & STAUDT, LLP

. POl

Joanna C. Feldman
Attorneys for Respondents Village of Mamaroneck,
its Assessor and the Board of Assessment Review
1311 Mamaroneck Avenue, Suite 340
White Plains, New York 10605
(914) 949-6400

GRIFFIN, COOGAN, SULZER & HORGAN, P.C.
Attorneys for Petitioner

51 Pondfield Road

Bronxville, New York 10708

(914) 961-1300

SHAW, PERELSON, MAY & LAMBERT, LLP

Attorneys for Mamaroneck Union Free School District
115 Stevens Avenue

Valhalla, New York 10595

(914) 741-9870



g P Af the Tax Certiorari and
i F l LED 7 " Condemnation Part of the Supreme
A *§ , Court of the State of New York held
FES 10 2013 Y .7 . inand for the County of Westchester
. -~ 5 3 / at the Richard J. Daronco
TIMOTHY <. m o Westchester County  Courthouse
COUNTYCUERR . ¢ .
GCOUNTY OF WESTOHEZTER located at 111 Dr. Martin Luther
. . King, Jr. Boulevard, White Plains,
New York 10601, on _ )
2017
PRESENT:
Honorable O. Peter Sherwood,
Justice of the Supreme Court
X,
DCH Auto, as Tepant obligated to pay taxes and
DCH Investments Inc. (New York), as Tenant
obligated to pay taxes,
T ' Petitioners, '
-against- i Index No. 23040/09
The Town of Mamaroneck, a municipal corporation, Judgment
its Assessor and Board of Assessment Review and
the Village of Mamaroneck, 2 municipal corporation,
its Assessor and Board of Assessment Review,
Respondents,
For a Review under Article 7 of the RPTL.
- X

The petitioners, DCH Auto, as Tenant obligated to pay taxes and DCH Invéstn;ents Inc.
(New York), as Tenant obligated to pay taxes, by :their attomeys, Griffin, Coogan, Sulzer &
Horgan, P.C., halving commenced ﬁvgaproceedings pursuant to Article 7 of the Real Propel_'ty Tax
Law to review assessments made by the Town of Mamaroneck (Town) for assessment years 2009,
2010; '201 1, éOlSG a.nd 2014 upon the parcels of real property identified in tht; .peti_tions filed in

. ‘those proceedings, and three proceedings pursuant to Article 7 of the Real Property Tax Law to




re\;iew assessments made by the Village of Mamaroneck (Village) for assessment years 2010,
' 2011 and 2013 upon the parcels of real property i('i.entiﬁed in the petgt.ilons filed in those
proc‘eedings, and

the parties having stipulated to try only the review of t-he assessments with respect to the
paxcel of real property desigrated as Section §, Block 26, Lot 1.1 on the Town’s official tax map,
and as Section 2_3, Block 111, Lot 1A on the Viliage’s official tax map and known by the postal
a@d;ess of 700 Waverly Av-enue, Mamaronecl;, NY 10543 (Subject Property) and to hold in
abeyance the review of the assessmen‘ts of the other parcels of real property identified in the
petitions filed in each of those proceedings, and

the Court having jointly tried these proceedings with respect to the assessments made of
the Subject Property, and -

the joint trial having been conducted before the undersigned on submissions by the parties
with the petiﬁo'ners having appeared by their atforneys, Griffin, Coogan, Sulzer & Horgan, P.C.
(William E. Sulzer and Matthew S. Clifford, of counsel), the respondents in all of the proceedings
where the Town of Mamaroﬁeck, its Assessor and its Board of Assessment Review are the named
- respondents having appeared by their attomey, William Mékcr, Jr, and the réspondents in all of
the proceedings where the Village of Maméaro?xeck, its Assessor apd its Board of Assessment
Review are the named reséondents having appeared by ﬂm;:ir attorneys, _McCuJIo;gh, Goldberger
& Staudt, LLP (Joanna C. Feldman, of counsel), and

. the s-ubmis'sions h.z;iving consisted of (1) a Sti;;ulation of Facts dated September 15, 2016,‘

submitted jointly by the parties, (2) a Book of Exhibits containing twenty-seven exhibits submitted




on behalf of the petitioners and one exhibit submitted on behalf of the respondents, (3) the

following iterns submitted on behalf of the petitioners: {a) the affirmation of William E. Sulzer

. dated October 27, 2016 and the seven exhibits appended thereto, (b) the petitivners’ memorandum

of law in oppos-it‘ibn dated October 27; 2016, énd (c) correspondence from Matthew S. Clifford to
the undersigned dated December 1, 2016 and.- December 8, 2010, and (4) the following items
_submi-tted on behalf of the rESpondehts:- (1) the respondents’ joint memorandum of law dated
Septembcr 28, 2016, (i) the respondents’ 3omt reply memorandum of law dated November 29,
2016 and the one exhibit appended thercto and (iii) correspondence from William Maker, Jr. to
‘ Fhe undersigned dated December 7, 2016, and -
| the un&ersigned having rendered a decision and order dated December 186, 2016, a copy of '
which is am;éxed har-cto, dismnissing the petitions in each of the proceedings for lack of subject
matter jurisdiction insofar as those petitions sought a review of the assessments of the Subject
I;rOperty, and -
.by stipulation among 1be attorneys of record dated January 11, 2017, and “So Ordered” by
the uhdersigxagd on that same day, {a) the proceedings origin:cllly bearing index numbers 10896/10,
9828/11, 55966/13 'and 67124/13 were consolidated wit%) the prf‘meeding commenced under index
numbér 23040/09, and (f;} the petitions in the proceedings originally bearing index numbers
1'089'6/ 10, 9828/ 11, 55966/1.?) and 67124/13 were severed fo the extent they challenge the

assessments of the lots listed below so that (i) the challenges to those assessments can continue to

be litigated under index number 23040/09 and (ii) this judgment, limited to the review of the




assessments of the Subject Property, can be entered, and

the respondents having waived any entitlement they may have to an award of costs and
disbursements.

No{v, on the joint motion of William Maker, Jr. and McCullough, Goldberger & Staudt,
LLP, the attorneys for the Town and Village respondents, respectively, it is

Ordered, Adjudged and Decreed, that the petitions in this consolidated proceeding be and
the same hereby are dismissed insofar as they seek review of the assessments of the parcel of real
property designated as Section 8, Block 26, Lot 1.1 on the Town’s official tax map, and as Section
8, Block 111, Lot 1A on the Village’s official tax map and known by the postal address of 700
Waverly Avenue, Mamaroneck, NY 10543, and it is further

Ordered, that the petitions in the consolidated proceeding insofar as they seek review of
the assessments of the parcels of real property identified in the table below shall continue to be

litigated under this caption and index number:

Address on Assessment Roll Town Yillage

Section/Block/Lots (S/B/L) Assessment | Assessment
Year Years

1258 E. Boston Post Road N/A 2010 & 2011

Mamaroneck, NY 10543

Village S/B/L: 4/65D/306B-313

1305 E. Boston Post Road N/A 2010 & 2011

Mamaroneck, NY 10543

Village S/B/L: 4/75/1B2

1312 E. Boston Post Road N/A 2010 & 2011
Mamaroneck, NY 10543
Village S/B/L: 4/65C/220-223

1337 E. Boston Post Road N/A 2010 & 2011 .
Mamaroneck, NY 10543
Village S/B/L: 4/79/1B3




Address en Assessment Roll Town Village

Section/Block/Lots (S/B/L) Assessment | Assessment
Year Years
218-30 W. Boston Post Road 2013 2013

Mamaroneck, NY 10543
Town S/B/L: 9/14/55

218 W. Boston Post Road
Mamaroneck, New York 10543
Village S/B/L: 9/40/29

236 W. Boston Post Road 2013 2013
Mamaroneck, NY 10543

Town S/B/L: 9/14/44

Village 3/B/L: 9/40/208B, 20C, 28

260 W. Boston Post Road 2013 2013
Mamaroneck, NY 10543

Town S/B/L: 9/14/32

Village S/B/L: 9/40/18, 19, 20A

and it is forther
Ordered, that costs and disbursements not be awarded.

ENTER

O.T

Hon. O. Peter Sherwood, .
Justice of the Supreme Court

Judgme;lt entered on __2 [f' (4 , 2017

’ﬁﬁ//gﬁ,; ’

Honorable Timothy €. ¥6ni, County Clerk
and Clerk of the Supreme Court :
of the State of New York in and

for the County of “Westchester




SUPREME COURT OF THE STATE OF NEW YORK.
COUNTY OF WESTCHESTER
X

In the Matter of the Application of ] 3
Index No. 23040/09 -

DCH AUTO, AS TENANT OBLIGATED TO PAY TAXES 838710~
14645/11 —
67124/13
Petitioner, 66643/14
10896/10—
— against — 9828/11~
55966/13
THE TOWN OF MAMARONECK,
A MUNICIPAL CORPORATION, F
ITS ASSESSOR AND BOARD OF ASSESSMENT g/ l L E D
REVIEW,
i DEC 15 a4
spondents, TMoT,
COUN%?UN% %L{%ON:
For a Review undzr Article 7 of the RPTL. OF WESTCH‘ESTE
X R

These are five tax certiorari proceedings involving the Town of Mamaroneck’s (Town)

assessments of an improved parcel of land in the years 2009, 2010, 2011, 2013 and 2014, and three

tax certiorari proceedings involving the Village of Mamaroneck’s (Village) assessments of that

same property in the years 2010, 2011 and 2013. The property (“Property™) is designated as

Section 8, Block 26, Lot 1.1 on the Town’s official tax map, and as Section 8, Block 111, Lot 1A

on the Village’s official tax map (Stipulation of Facts § 1) (“Stip, §__™). The Property is known

by the postal address, 700 Waverly Avenue, Mamaroneck, NY 10543 (id).

The parties have stipulated to the values of the Property for each assessment year at issue.

The respondents maintain, however, that these proceedings must be dismissed for lack of subject

matter jurisdiction because the petitioner failed to satisfy a condition precedent for challenging the

assessments. This Decision and Order is addressed to that issue.
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1

In 1987, non-party 70C Waverly Avenue. Corp. {Owmer) acquired the Property (Stip., 17 2
and 3). In 2007, the Owner leased the Property to the petitioner, DCH Investments, Inc. under a
twenty (20) year net lease that required the petitioner fo pay all ad valorem real estate taxes levied -
upon the Property for each year of the leass (Stip. ] 4, 5 and 6).

The parties agree that axn RP-524 Complaint' commencing the administrative challenge of
each assessment was timely made to the Town or the Village Board of Assessment Review
(Board), and that each tax certiorari proceeding was timely commenced. Significantly, for
purposes of this motion, each challenge was made by the petitioner only (Stip. 4 10, 12-14). The
Owner did not file RP-524 Complaints to the Board in any of the years at issue. However, the
Lease authorized petitioner to contest the amount or validity of any ad valorem real estate tax (see
Book of Exhibits Ex. 1 § 5 [¢] {i]). The Lease expressly excuses the Landlord from participating
in such contest, except where the applicable law or regulation requires that the proceeding be
brought in the name of-the Landlord. In that event, the tenant may require the Landlorc.i’s
participation and cooperation, but at the tenant’s sole expense (see id, §5[e] [iv]).

According to respondents, any challenge to an assessment must be initiated by the Owner
or its authorized agent by submission of a NRP-524 Complaint. Any failure fo satisfy this
condition precedent is fatal (see Matter of Circulo Housing Dev. Fund Corp. v Assessor, 96 AD3d
1053, 1056-1057 [2d Dept 2012]). Respondents insist that “as a result, these proceedings must be
dismissed since “[i]t is well settled that the court is without jurisdiction to review and correct

assessments unless a verified complaint has been timely and properly filed, according to law . . ..

! “RP-524 Complaint” i3 the shorthand used in the Stipulation of Facts for referring to the complaint required by
section 524 (3) of the Real Property Tzx Law to commence an administrative review by a Board of Assessment Review
of areal property assessment, commenly referred to as a “grievance™.
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Albeit technical, an express condition precedent'to a judicial proceeding was not met, and the court
lacked jurisdiction to review’ {Citation omitted)”.

Petitioner opposes the motion. It argues that the court has subject matter jurisdiction, that
failure to name the Landlord as the grievant in the administrative process is a mere technicality
and that the interpretation of Circulo being urged by respondents is inconsistent with the well-
established i)rincipie that the Tax Law, as it relates to review of assessments, is remedial in nature
and should be liberally construed so that the taxpayer’s right to have his assessment reviewed is
not be defeated by a technicality (see Matter of Great Eastern Mall v Condon, 36 NY 2d 544, 548
[1975]). Petitioner also argues that through their practices and actions, respondents have waived
any objection to petitioner’s standing to file RP-524 Complainis.

DISCUSSION

. RPTL §524 (3) states in relevant part that;

Notwithstanding the provisions of section five hundred twenty-eight of this title, and except '

in cities with a population of five million or more, a complaint with respect to an
assessment shall be on a form preseribed by the commissioner and shall consist of a
statement specifying the respect in which the assessment is excessive, unequal or unlawful,
or the respect in which real property is misclassified, and the reduction in assessment
valuation or taxable assessed valuation or change in class designation or allocation of
assessed valuation sought. Such statement shall also contain an estimate of the value of
the real property. Such statement must be made by the person whose property is assessed,
or by some person authorized in writing by the complainant or his officer or agent to make
such statement who has knowledge of the facts stated therein.

Accordingly, a challenge to an assessment starts by filing an RP-524 Complaint with an assessor
or a board of assessment review. RPTL 524-(3) requires that the complaint be made by “the person
whose property is assessed.” I the challenge is rejected, the grievant may commence a proceeding
in the Supre:mc Court pursuant to RPTL article 7 to review the administrative determination. The
Appeliate Division, Second Department has held that the only person fitting the definition of “the
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person whose property is assessed” is the prope;'ty owner (see Circulo, 96 AD3d at 1056 [“RPTL
article 5 requires that the property owner file a complaint or grievance to obtahz administrative
review of the tax assessment” [and the] failure to comply with this requirement requires dismissal
of the petition™] [italics in the original; see also Matter of Raddison Community Assn. v Long, 3
AD3d 135, 139 [4th Dept 2003] [“Indeed, the construction urged by petitioner would be contrary
to the purpose of RPTL 524, which requires that a property owner file a complaint with the assessor
... before seeking relief in court [compare RPTL 524, with RPTL 706]”]). The Appellate Division
described the requirement that the owner must have made a complaint regarding the unlawful
assessment to the Board” as “a condition precedent to the commencement of’" a proceeding for
review pursuant to RPTL article 5 (see Circulo, 96 AD3d at 1056).

As described by the Appellate Division, Circulo Housing Development Fund Corporation
(CHED) was “formed for the purpese of, inter alia, operating and maintaining housing projects
for persons of low income” (id. at 1053). It commenced pl"ocecdings under RPTL article 7 against
the assessor of the City of Long Beach with respect to three properties. As stated by the Appellate
Division, CHFD “filed the administrative complaint for review of the assessment of the East
Hudson Street property™ (id. at 1056), the property that is germane here. Although its petition
alleged otherwise, CHFD did not own the East Hudson Street property (see id. at 1054), and the
owner “[n]ever filed an administrative complaint for review of the assessment of that property”
(id. at 1057).

The failure of the owner of the East Hudson Street prol;erty to file an RP-524 Complaint

to the Board resulted in the dismissal of the RPTL article 7 petition with respect to that property,



even though the Appellate Division recognized that under RPTL 704 (1), CHFD “met the

definjtion of a *person claiming to be aggrieved’ by the assessment” (id. at 1056).

The Appellate Division explained its holding by pointing out that “the petifioner’s status
as an ‘aggrieved’ person is not the only requirement for commencing a {court] proceeding pursuant
to RPTL article 7 . . . [A] condition precedent to the co;nmencement of such a pré;ceeding is fhat
the owner must have made a complaint regarding the unlawful assessment to the [Board] for
review pursuant to RPTL article 5” (id}. Thus “in order to mainfain a proceeding pursuant to
RPTL article 7, the aggrieved taxpayer must . . . allege in the petition that ‘a complaint was made
in due time to the proper officers to correct such assessment’ (RPTL 706 [2]). Failure to comply
with this requirement requires dismissal of the petition” (id. [citations omitted]).

Since (i) RPTL 524 “requires that the property owner file a complaint or grievance to
obtain administrative review of the tax assessment (see RPTL 524 [3])” (id.) and (ii) the owner of
the East Hudson Street property did not do so, “the petition did not show ‘that a complaint was
made in due time to the proper officers to correct such assessment,” as [was] required (RPTL 706
[2D.... Accordingly, that tranch of [the City’s] motion which was to dismiss so much of the
petition as concemed the East Hudson Street property was properly granted, albeit not because
[CHFD] lacked standing but bzcause a condition precedent was not satisfied” (#d. at 1057 [citations
omitted]). ‘

‘The same failure to comply with RPTL 524 (3) occurred here. Petitioner, not the Owner of
the Property, filed the RP-524 Complaints to the Town Board and Village Board. Therefore, the
petitioner did not satisfy “a condition precedent to the commencement of [these] proceeding[s] . .

. [in] that the [O]wner must have made a complaint regarding the unlawful assessment to the Board



for review pursuant to RPTL article 5” (id. at 1056). Absent allegations of the filing of grievances
to the Board, this court lacks subject matter jurisdiction to review the assessments, even though
the petitioner may be an aggrieved person (see Matter of Frei v Town of Livingston, 50 AD3d
1381, 1382 [3d Dept 2008], aff"d 13 N'Y2d 1170 [1964] [“Filing a grievance complaint with the
assessor . . . is a condition precedent and jurisdictional prerequisite to obtaining judicial review™]).
Citing RPTL § 554, petitioner argues that the phrase “person whose property is assessed
is not equivalent to the word “owner” (see Pet. Br., p. 15). RPTL § 554 provides in pertinent part
that:
Whenever i appears to an owner of real property- or any person who would be entitled to
file a complaint pursuant to section five hundred twenty-four of this chapter, that a clerical
error, an untawful entry or error in essential fact described in subdivision one of this section
is present on the tax roll in regard to his real property, such owner or other person, may, at
any time prior to the expiration of the warrant, file an application in duplicate with the

county director of real property tax services for the correction of such error.

RPTL § 554 [2] (emphasis added). Petitioner asserts that this language confirms that
someone other than the properiy owner can file a correction of errors and “thus, it can be inferred
from RPTL § 554 that the Legislature not only contemplated, but intended that persons other than
owners had authority to file acrninistrative grievances pursuant to CPTL § 524” (id). The court
agrees but this does not advance petitioner’s cause. One need only examine RPTL § 524(3) to
{ind who else the Legislature has authorized to file an RP-554 Complaint:

Such statement must be made by the person whose property is assessed, or by some person
authorized in writing by the complainant or his officer or agent to make such statement
who has knowledge of the facts stated therein,
RPTL § 524 (3). Petitioner is not one of those listed in the statute,
The court recognizes that in two recent decisions, a justice of this court declined to dismiss
seemly similar challenges to petitions (see Larchmont Pancake House v The Assessor and Board

of Assessment Revizw of the Town of Mamaroneck, Index No. 23529/09, Slip Op at 3 [Sup Ct

6



Westchester Cnty, April 18, 2014 [Tolbert, 1.} SCS Holding LLC v The Assessor and Board of
Assessment Review of the Town of Mamaroneck, Index No. 21073/09 Slip Op [Sup Ct Westchester
Caty August 4 2015] [Tolbert, J.]). Both cases involved petitioners who were closely related to the
owners.

In Larchment Pancake House, ovnership of the petitioner, a family-owned business had
been transferred from the parents, Frank and Susan Carfora to their children. Although, not
reflected in the court’s decision, as of the date of the taxable status, the property was owned by the
Carforas, not their children. Petitioner paid all of the property taxes. 'i‘he Town sought to have
the petition dismissed on the ground that a condition precedent under RPTL 524 had not been
satisfied. The court denied the motion to dismiss, finding that Susan Carfora’s daughter, Portia
DeGast, who was the president and an owner of petitioner, was also designated as attorney - in—
fact of Susan Carfora and was authorized to act on her behalf. The cowrt also criticized the
respondents for waiting “so many years after the filing” of the petition to complain of this
“technicality” such that the motion was viewed as “a bit disingenuous™.

In CSC Holding, the owner of the property was Cablevision of Southern Westchester, Ine.
(CSW). On respordents’ motion to dismiss the petition, petitioner cross-moved to amend the
petition by substituting the record owner as the petitioner. The court granted the cross-motion
and denied :the motion, finding that dismissal would be contrary to the intent of the Legislature. In
reaching ifs decision, the court observed that these cases are “quite [fact] specific or case sensitive”
and found that the Town and Village were “noticed of these proceedings . . . [and] in fact knew
that the taxes were being grieved”. The court also distinguished Circulo, finding that although
“Circulo is an interesting case decided by the Appellate Division, it does not dictate the ruling

herein” (id).



In this case, petitioner is neither a family member nor an affiliate of the property owner.
Petitioner is a mere tenant that is contractually required to pay all ad valorem real estate taxes
levied upon the Property during the term of the Lease. Undisputedly, petitioner is “aggrieved” by
the decisions of the Boards. However, that fact is not grounds for distinguishing this case from
the binding precedent of Circulo where the petition alleged that petition'er was responsible for
paying real property taxes on the property. In fact, the Appellate Division acknowledged that the
petitioner there was “aggrieved,” but directed dismissal of the petition because petitioner was not
the owner, as RPTL 524 (3) requires (see id ).

As noted, petitioner here also argues that the failure to list the owner in the RP-524
Challenge was a mere technical defect that is not jurisdictional and may be cured (see Matter of
Astoria Fed Savings & Loan Assoc. v Bd of 4ssessors, 212 AD2d 600, 601 [2d Dept 1995] [Failure
of owner’s written RPTL § 524 [3] authorization to bear a date within the same calendar year
during which the complaint was filed not jurisdictional and could be cured by s'ubmission ofa
properly dated anthorization nunc pro turcl). Petitioner adds that the motion should be denied on
the further ground that respondents have waived_any objection to petitioner’s standing fo file RP-
524 Complaints because (i) respondents instructed tenants that they had the right to challenge their
assessment on respondent’s website?, (ii) acted on petitioner’s administrative complaints over

several years and (iii) delayed the instant motion to dismiss for years (see Opp. Br., p. 29).

? Petitioners contend, and respondents do not dispute, that the Town’s website referenced an instruction manual
published by the New York State Department of Taxation and Finance Office of Real Property Tax Services
(ORPTS) which states that “any person who pays taxes may file a grievance” (Stip, 16). Respondents argue
however that the ORTPS manual predates Circulo and that “if the ORTPS sources could not save the Circulo
petitioner, neither shonid the Town’s website” which merely mirroted ORPTS (Reply Br,, p. 8).

]



There can be no disputing that respondents were tardy to assert the defense they are now
advanci-ng. However, the law is well settled that the failure of the owner to raise the RP-524
Complaint in the administrative process is a fundamental error which the courts cannot cure
because of a lack of subject matter jurisdiction (see, e.g. Matter of City of Little Falls v Bd. Of
Assessors, 68 AD2d 734 [4" Dept 1979] [Motion in article 7 proceeding alleging overvaluation to
amend petition to assert that the assessment was erroneous, illegal, and excessive denied as court
was without jurisdiction to consider new objections]; Matter of Frei v Town of Livingston, 50
AD3d 1381, 1382 [3d Dept 2008] [Distinguishing between court’s authority to correct procedural
errors in an article 7 proceeding and the court’s inability to bypass major errors made during the
article 5 administrative r_eview process. While “pleading and service defects in the commencement
of an RPTL Article 7 proceeding . . . may be cured by the procedural statutes preferring liberal
construction of pleadings and technical omissions, [tJhose statutes do not override the specific
requirements of RPTL 524 regarding filing of assessment grievance complaints”]; and Matier of
Lussi v Bd. of Assessors, 113 Misc 2d 558, 559 [Sup Ct Essex Cnty 1982] [“We are well aware of
the rule that pleadings shall be liberally construed and that a taxpayer shall not have review of his
assessment defeated by a technicality. However, before a court can liberally construe pleadings,
it must have jurisdiction. Since the complaint before the Board of Assessment Review did not
include inequality as a ground, an Article 7 proceeding could not have been taken alleging
inequality. For us to permit the petitioners to proceed in this action, we would be permitting them
to continue an acticn which they are prohibited from taking directly™]).

The want of subject mztier jurisdiction is a defense that cannot be waived. It can be raised
at any time (see Fin. Indus. Regulatory Auih., Inc. v Fiero, 10 NY3d 12, 17 [2008] [“Although

the issue of subject matter jurisdiction was not raised in the lower courts, ‘a court’s lack of subject
9



matter jurisdiction is not waivable, but may be [raised] at any stage of the action, and the coust
may, ex mere motu [on its own motion], at any time, when its attention is called to the facts, refuse
to proceed further and dismiss the action® [citation omitted]”; Renaldo R. v Chanice R., 131 AD3d
885, 886 [1st Dept 20151 [“[Tthe issue of SL;bject matter jurisdiction may be raised at any time.”];
and Maspeth Fed. Sav. and Loan Assn v Sloup, 123 AD3d 672, 674 [2d Dept 2014] [“The issue of
subject r-natter Jjurisdiction is not waivable, and may be raised at any time™]). The decision of tﬁe
Appellate Division, Fourth Department in Matter of Henderson v Silo, 36 AD2d 439, 441 (4% Dept
1971) is fully consistent with this settled law. In Henderson, the assessor already had jurisdiction
. to change the assessment, as was evidenced by his acceptance of the complaint as valid and
changing the assessment (see id,). Having acted on a complaint over which respondents had
jurisdiction, they “thereby waived the claimed defect in it” '(z‘ci . In this case, the assessor lacked
jurisdiction because no proper complainant appeared before the Board in a timely manner.
CONCLUSION

Accordingly, the motion shall be granted. The defense asserted is governed by binding
precedent affecting the subject matter jurisdiction of the coust. The Owner of the Property did not
file RP-524 Complaints challenging the assessments at issue. Because subject matter jurisdiction
may not be waived even where prejudice is shown, the petitions must be and are hereby

DISMISSED.

DATED: December 16, 2016 ENTER,

7
f‘ /
0. PETER SHERWOOD
JS.C.
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NOTICE OF APPEAL, DATED FEBRUARY 28, 2017 [3-4]

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X
DCH Auto, as Tenant obligated to pay taxes and
DCH Investments Inc. (New York), as Tenant NOTICE OF APPEAL
obligated to pay taxes,
Petitioners,
- against- Index No, 23040/09

The Town of Mamaroneck, a municipal corporation,

its Assessor and Board of Assessment Review and .
the Village of Mamaroneck, a municipal corporation, o E C F? il fr. "
its Assessor and Board of Assessment Review, Sl VLT é:}

MA
Respondents, RO 12 17
TIMOT HY o, 10N
For a Review under Article 7 of the RPTL. WUNTY C%_EEQK
i WBsTCHESTER

PLEASE TAKE NOTICE, that Petitioners DCH Auto, as Tenant obligated to pay taxes
and DCH Investments Inc. (New York), as Tenant obligated to pay taxes, hereby appeal to the
Appeliate Division of the Suprerne Court of the State of New York, Second Department, from
each and every part of a Judgment of the Supreme Court, Wesichester County (Sherwood, J.),
f_iled and entered on Februa_ry 10, 2017, the Notice of Entry of which was served on the

undersigned by regular mail on February 15, 2017. Enclosed herewith is a copy of the Judgment

with Netice of Entry.
Dated: February 28, 2017 Yours,
Bronxville, New York
GRIFFIN, COOGAN, SULZER &
HORGAN, P.C.

Attorneys r Petitioners

UMatthew 5.C ird
51 Pondfield Road
Bronxville, New York 10708
(914) 961-1300




R PR

" To:

William Maker, Jr., Esg.

Attorney for Respondents Town of Mamaroneck
its Assessor and Board of Assessment Review
740 West Boston Post Road

Mamaroneck, New York 10543

(914) 381-7815

MCCULLOUGH, GOLDBERGER & STAUDT, LLP
Attorneys for Respondents Village of Mamaroneck,

its Assessor and Board of Assessment Review

1311 Mamaroneck Avenue, Suite 340

White Plains, New York 10605

(914) 949-6400

SHAW, PERELSON, MAY & LAMBERT, LLP
Attorneys for Mamaroneck Union Free School District
115 Stevens Avenue

Vathalla, New York 10595

(914) 741-9870
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Supreme Court of the State of New York

Appellate Division: Second Judicial Department

In the Matter of DCH Auto, eic., et al.,
‘ Petitioners- Appellants,

-against-

Town of Mamaroneck, etc., et al.

‘Westchester County Clerk Index No. 23040/09

NOTICE OF ENTRY

Docket No. 2017-03016

Respondents- Respondents,

office of the clerk of this court on December 11, 2019.

Please take notice that attached is a true copy of the Decision & Order that was entered in the

Dated: January 6, 2020

To:

Griffin, Coogan, Sulzer & Horgan, P.C.

51 Pondfield Road
Bronxville, NY 10708
(914) 961-1300

Attorneys for the petitioners-appellants

p

I
William l\?léer, Jr.
740 West Boston Post Road
Mamaroneck NY 10543
(914) 381-7815

Attorney for the respondent- respondent,
The Town of Mamaroneck, its
Assessor and Board of Assessment

Review



McCullough, Goldberger & Staudt, LLP
1311 Mamaroneck Avenue, Suite 340
‘White Plains, NY 10605

(914) 949-6400

Attorneys for the respondent- respondent,
The Village of Mamaroneck, its Assessor
and Board of Assessment Review



Supreme Gourt of the State of Newr York
Agpyprellate Biuision: Serond Fidicial Begrartment

D61500
G/htr
AD3d Argued - October 21, 2019
MARK C. DILLON, J.P,
RUTH C. BALKIN
FRANCESCA E. CONNOLLY
ANGELA G, IANNACCI, 7.
2017-03016 DECISION & ORDER

In the Matter of DCH Auto, etc., et al.,, appellants,
v Town of Mamaroneck, eic., et al,, respondents.

(Index No. 23040/09)

Griffin, Coogan, Sulzer & Horgan, P.C., Bronxville, NY (William E, Sulzer,
Matthew 8, Clifford, and Kevin M. Brady, Jr., of counsel), for appellants,

Wiiliam Maker, Jr., Mamaroneck, NY, for respondents Town of Mamaroneck,
Assessor of the Town of Mamaroneck, and Board of Assessment Review of e
Town of Mamaroneck, and McCullough Goldberger & Standt, LLP, White FPlains,
NY (Kevin E. Staudt of counsel), for respondents Village of Mamaroneck, Assessor
of the Village of Mamaroneck, and Board of Assessment Review of the Village of
Marznaroneck {one brief filed).

In a consolidated tax certiorari proceeding, the petitioners appeal from a Jjudgment
of the Supreme Court, Westchester County (O, Peter Sherwood; J.), entered February 10,2017, The
judgment, insofar as appealed from, dismissed the consolidated proceeding insofar as it sought
review of certain real estate tax assessments of a parcel of real property designated as Section 8,
Black 26, Lot 1.1 ¢n the official tax map of the Town of Mamaroneck, and Section 8, Block 111,
Lot 1A of the official tax map of the Village of Mamaroneck, known by the postal address of 700
Waverly Avenue, Mamaroneck, New York,

ORDERED that the judgment is affirmed insofar as appealed from, with costs.

This matter was presented to the Supreme Court on stipulated facts and documentary
evidence. Tnanetlease dated Cictober 10, 2007, the owner of 700 Waverly Avenue in Mamaroneck

December 11, 201¢ Page 1.
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(bereinafter the subject property) leased it to the petitioner, DCH Auto, later known as DCH
Investments, Inc. (New York) (hereinafter together the petitioner), for a period of 20 years. The net
lease provided, inter alia, that the petitioner was to pay the real estate taxes for the period of the lease
term, that the petitioner had the right to contest any assessment at its sole cost and expense, and that
it had the right to settle any such proceeding without the consent of the owner. Furthermore, the
owner was not required to join in any such proceeding unless the law required that the proceeding
be brought in the name of the owner. I the law required the proceeding to be brought in the name
of the owner, the owner was required to cooperate with the petitioner.

By administrative complaints pursuant to RPTL 524, the petitioner, in its name,
challenged tax assessments of the Town of Mamaroneck for the subject property for the tax years
2009, 2010, 2011, 2013, and Z014, and the tax agsessments for the Village of Mamaroneck for the
tax years 2010, 2011, and 2013, After both the Town Board of Assessment Review and the Village
Board of Assessment Review denied the administative complaints on the merits, the petitioner
commenced five proceedings pursuant to RPTL article 7 to review assessroents made by the Town
for tax years 2009, 2010, 2011, 2013, and 2014, and three proceedings pursuant to RPTIL, article 7
to review assessments made by the Village for tax years 2010, 2011, and 2013.

The Town and the Village moved to dismiss the consolidated proceeding on the
ground that the administrative complaints pursuant to RPTL 524 were defective, since they were not
brought in the name of the owner, and a complaint pursuant to RPTL 524 was a condition precedent
to a proceeding pursnant to RPTL article 7. The Supreme Court granted the motion to dismiss the
consolidated proceeding, The court determined that a condition precedent to the commencement of
the proceeding was not satisfied, as the administrative complaints for the subject tax years were not
filed in the name of the owner as required by RPTL 524(3). Thus, the court dismissed the
consolidated proceeding. The petitioner appeals.

RPTL 524(3) provides, in relevant part, that a complaint must be based upon a
statement by “the person whose property is assessed, or by some person authorized in writing by the
complainant or his officer or agent to make such statement who has knowledge of the facts stated
therein. Such written authorizetion must be made a part of such statement and bear a date within the
same calendar year during which the complaint is filed.” RPTL 704(1) provides, in relevant part,
that “[a]ny person claiming to be aggrieved by any assessment of real property” may commence a
judicial proceeding pursuant to RPTL 704(1), Here, the petitioner may qualify as ap aggrieved party
pursuant to RPTL 704(1), since it paid the real estate taxes in the challenged tax years, However,
in filing the administrative complaints under RPTL 524 in its own name, it failed to satisfy a
condition precedent to the commencement of an RPTL article 7 proceeding since it was neither the ~
owner, nor identified in the complaints as an agent of the owner (see RPTL 706[21; Matter of
Larchmont Pancake House v Board of Assessors and/or the Assessor of the Town of Mamaroneck,
153 AD3d 521, affd on other grounds 33 WY 3d 228; Matter of Circulo Hous. Dev. Fund Corp. v
Assessor of City of Long Beach, Nassau County, NY, 96 AD3d 1053; Matier of Grecian Garden
Apts. v Barlow, 71 Misc 2d 457 [Sup Ct, Monroe County]).

The petitioner’s remaining contentions are without merit.

December 11, 2019 Page 2,
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Accordingly, we agree with the Supreme Court’s determination to dismiss the
consolidated proczeding.

DILLON, I.P.,, BALKIN, CONNOLLY and IANNACCE, J7,, concur.

ENTER:

prilanne Agosf
Clerk of the Court

December 11, 2019
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Supreme Court of the State of New York
Appellate Division: Second Judicial Department

Ins the Matter of DCH Auto, etc., et al.,
NOTICE OF ENTRY

Petitioners- Appellants,
-against- Docket No. 2017-03016

Town of Mamaroneck, etc., et al.
Respondents- Respondents,

Westchester County Clerk Index No. 23040/09
X

Please take notice that attached is a true copy of the Decision & Order on Motion that was

entered in the office of the clerk of this court on July 13, 2020

Dated: July 20, 2020 / N

William Makeéz;zf.
740 West Bosfory Post Road
Mamaroneck 10543
(914) 3817815

Attorneys for the respondent- respondent
The Town of Mamaroneck, ifs
Assessor and Board of Assessment
Review

To:  Griffin, Coogan, Sulzer & Horgan, P.C.
51 Pondfield Road
Bronxville, NY 10708
(914) 961-1300

Attorneys for the petitioners-appeliants



McCullough, Goldberger & Staudt, LLP
1311 Mamaroneck Avenue, Suite 340
White Plains, NY 10605

(914) 949-6400

Attorneys for the respondent- respondent
The Village of Mamaroneck, its Assessor
and Board of Assessment Review



Suprenwe Gourt of the State of New Pork
Appellate Bivigion: Second Judicial Bepartment

M271846
MB/.
MARK C. DILLON, J.P.
JOSEPH J. MALTESE
FRANCESCA E. CONNOLLY
ANGELA G. IANNACCH, J1.
2017-03016 DECISION & ORDER ON MOTION

In the Matter of DCH Auto, etc., et al,, appellants,
v Town of Mamaroneck, etc., et al., respondents.-

(Index No. 23040/2009)

Appeal from a judgment of the Supreme Court, Westchester County, entered February
10, 2017, which was determined by decision and order of this Court dated December 11, 2019.
Motion by the appellants for leave to reargne the appeal, or, in the alternative, for leave to appeal to
the Court of Appeals from the decision and order of this Court. Separate motion by International
Council of Shopping Centers for leave to serve and file a memorandum of law in support of the
appellants’ motion, as amicus curiae,

Upon the papers filed in support of the motions and the papers filed in opposition
thereto, it is

ORDERED that the appellants’ motion for leave to reargue the appeal, or, in the
alternative, for leave to appeal to the Court of Appeals is denied, with $100 costs.

ORDERED that the motion for leave to serve and file a memorandum of law in
support of the appellants’ motion, as amicus curiae, is denied.

DILLON, 1.P., MALTESE, CONNOLLY and IANNACCI, JJ., concur.

ENTER: .
: AD

Aprilanne Agostino
Cletk of the Court

Tuly 13, 2020
MATTER OF DCH AUTO v TOWN OF MAMARONECK
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(FTCED__WESTCHESTER COUNTY CLERK 02/03/2021 12:26 PM  'NOEXNO

NYSCEF DOC. NO. 8 RECEI VED NYSCEF

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

DCH Auto, as Tenant obligated to pay taxes and
DCH Investments Inc. (New York), as Tenant Index No. 23040/09
obligated to pay taxes,

Petitioners, NOTICE OF ENTRY

~against-

The Town of Mamaroneck, a municipal corporation,
its Assessor and Board of Assessment Review and
the Village of Mamaroneck, a municipal corporation,
its Assessor and Board of Assessment Review,

Respondents,

For a Review under Article 7 of the RPTL.
S S — X

Please take notice that attached is a true copy of the “So Ordered” Stipulation and
Judgment Dismissing Severed Proceedings that was entered in the office of the clerk of this court
on January 27, 2021.

Dated: February 3, 2021
Bronxville, New York
GRIFFIN, COOGAN, SULZER & HORGAN, P.C.

N Ay

“Matthew S. Clift 6
51 Pondfield Road
Bronxville, New York 10708
{(914) 961-1300

Attorneys for the Petitioners

1 of 37
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NYSCEF DOC. NO. 8

To:

William Maker, Jr.

740 West Boston Post Road
Mamaroneck, New York 10543
(914) 381-7815

Attorneys for Respondents
the Town of Mamaroneck, its Assessor
and Board of Assessment Review

McCullough, Goldberger & Staudt, LLP
1311 Mamaroneck Avenue, Suite 340
White Plains, New York 10605

(914) 949-6400

Attorneys for Respondents
The Village of Mamaroneck, its Assessor
and Board of Assessment Review

Shaw, Perelson, May & Lambert, LLP
115 Stevens Avenue

Valhalla, New York 10595

(914) 741-9870

Attorneys for the Intervenor-Respondent
Mamaroneck Urnion Free School District

RECEI VED NYSCEF: 02/03/2021

(All parties served via NYSCEF in accordance with section III [M] of the Joint Protocols
for New York State Courts E-Filing [NYSCEF] Cases Filed in Westchester County dated

April 1, 2013)
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NYSCEF DOC. NO. 8 RECEI VED NYSCEF: 02/03/2021

o e

m NYSCEF - Westchester County Supreme Court
(o

a‘ 'jm - " "
\w) Confirmation Notice

The NYSCEF website has received an electronic filing on 01/26/2021 09:30 AM. Please keep this notice
as a confirmation of this filing.

23040/2009
DCH Auto v. Mamaroneck Town et al
Assigned Judge: E Loren Williams

Documents Received on 01/26/2021 09:30 AM

Doc # Document Type
7 JUDGMENT - DECLARATORY

Filing User

Filed by court user.

E-mail Notifications
An email regarding this filing has been sent to the following on 01/26/2021 09:30 AM:

MATTHEW S. CLIFFORD - msc@gcshlaw.com
WILLIAM MAKER JR - Wmaker@mfd-law.com
KEVIN E. STAUDT - kstaudt@mgslawyers.com
WILLIAM E. SULZER - alp@gchslaw.com

Timothy C. idoni - http://www,.westchesterclerk.com
Email: e-file@westchestergov.com

NYSCEF Resource Center, nyscef@nycourts.gov
Phone: (646) 386-3033 | Fax: (212) 401-9146 | Website: www.nycourts.gov/efile
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7

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER

* N ! K
DCH Auto, as Tenant obligated to pay taxes and
DCH Invesiments Inc, New York), as Tonant
obligated ta pay taxes,

Index No. 23040/00

Petitioners, “S0 ORDERED” ST TPULATION
AND JUDGMENT DISMISSING

-aguinst- SEVERED PROCEEDINGS

The Town of Memeronesk, a municipal coiporstion,
its Assessor and Board of Assessmant Review and
the Villnge of Mamaronesk, a wunicipal corporation,
its Assessor and Board of Assessment Review,

Respondents,

For a Review under Arilcle 7 of the RPTL.

———

Whereas, DQH Auto, 85 Tenant vbligated w0 pay taxes and DCH Investmenty Inc. New
York), 23 Teaant obligated to bay taxes (“Petitioner™), by jts attomcys Griffin, Coogan, Sulzer &
Horgan, B.C, Filed notices of patitlon and 'psn‘tions against the Town of Memaroneck, its
Assessor and Bosrd of Assegsment Review and against the Vitlage of Mamaroneck, ity Assegsor
and Board of Assessmeit Review with respect to the proparty commonly imown ag 700 Waverly
Avenue (700 Waverly Avenue"); and

Whereas, tha Town of Mamaronack, its Assessor and ity Bozard of Assegsmant Review
(“Town Respondents™ wore and are vepresented by William Maker, Ir.; and

Whereas, the Vi llage of Mamaronadk, its Assessor wnd its Board of Assessment Review
("Village Respondents”) were and gre represented by MoCullough, Goldberger & Stauds, LLp
{the Viilage Raspondonts apd Town Respondents shall herelnafier be referred to ag
“Respondents");: and

1 of 34
4 of 37

| NDEX NO. 23040/ 2009

RECEIVED NYSCEF: 01/26/2021




| NDEX NO. 23040/ 2009

e SEF: 294030221
9:49 AMRECE| VEBDRY
NY(EFLED: WESTCHESTER COUNTY CLERK 01/27/2021 0 RECEIVED NYSCEF: 01/26/2021
NYSCEF DOC. NO. 7

Whereas, the Mamaroneck Union Free Schoo! Distriot ("School District") wes and is

represented by Shaw, Perclson, May & Lambert, LLP; and ’

LT

Whereas, some of the petitions filed by Patilioner hereln alsa chalfen
dagessiments of other

ged the property tx
propertles loemted in the Town of Mamaronesk and Vitlage of

Mamarongck, respoctively, and thoss proceedings together with fhe 700 Waverly Avenue )

petitions were all congolidateg by 8 “So-Ordered Stipulation of Consalidation”, g copy of which

i3 annexed hereto og Exhiblt “A"; and

Whereas, Petitionar Proceeded to trial only wi respect to the asseasmenty for 700

Waverly Avenue and all of the other asacssments which wers also chalienged by Petitioner and

consalidated under the above captioned specist proceeding (Index No 23040/G9) were ultimataly

Severed as hersinafier set forth (the “Ssvared Pmoeedings"}; and

Whereas, this Court issued a declslon and order related &y the assessmearits for 700

Waverly Avenue an December 16, 2016, and entered g Judgment on February 10, 2017 (the

“Sudgment”) g copy of which is annexed heret ay Exhibit “Bv

Whereas, on appenl the Appeliste Diviston, Second Department affirmed the Judgraent

"By Dacision and Ouder reported as "Iy, fhe Matter of DCH Auto, &te, et al., appellants, v, Towp

of Mamaroneck, eto,, et al, respondenis, 178 A.D.3d 823, 825 (24 Dep't2019)" 5 copy of which

is annexed hasto gs Buchibit “C"; and

Whereas, an July 13, 2020, the Appellate Divislon, Second Department denled

Petitioner’s Motion for Reargument and for Laave to Appeal; and
+ Wherezs, by Onder dated Decormber 17, 2020, the New York Court of Appeals dismissed :

Petltioner's Motion Rar Leavs To Appesl, holdi-ug 8 2et forth In Bxhibit “D" aanexed hereto that

2 of 34
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“the order sought to be appealed from does not finally determine the Praceeding withia the

moaning of the Constltation (see Burke v Crosson, 85 NY24d {0, 18 n.5 [1995))" and

Whereas, Potltioner, Respondents and the Schao] District hereby stipulate and egree and i

the Court bereby Ordars thet the Severed Procaedings be and bereby ars dlacontinyed and
dismiased with prejudice; and

It is further Ordered that the dlscontinuance and dismjssal of the Sevared Proceedings Is

without prejudica 1o Petitionec’s rights with respect to 700 Waverly Aveaue arlsing under CPLR,
5602 (a)(1)(En.

Dated: jqnuw‘éf ﬁ} gqg.t GRIFFIN, COQGAN, SULZTE/IZORGAN,P.C.

By: [ j W
Yatthew 3. Cliﬁ?ﬁw

Atlornays for Petitjonar

3] Pondfield Rogd

Bronxville, Naw York 10708
{914y 961-1300

Dated: January 14, 2021 By

it

William ﬁa:;zr, ‘
Attorney for Respondédts Town of Mamaronack,
Its Assessor and Board of Assesament Reviaw
. 740 Wost Boston Post Road
Memaroneck, New York 10543
(914)381-7815

T A i

3 of 34
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Dated: [ ¢4 2 MCCULLOUGH, GOLDBERGER 4 ‘
STAUDT, L1 P,

By: —— i
Kevin B, Staudt

Altorueys for Respondents Village of Mamaroneck,
Iis Assesaor s the Boeyd of Asscssment Review
1311 Mamaroneci Avenue, Suite 340

White Plaing, New York 10405

(914) 949-6400

SHAW, PERELSON, MAY & LAMBERT, LLP :

BUE, Sharff
Ablomeys for Mamearonegl
Distrlet
115 Stevens Avenye
Valhslly, Now York 10595
(914) 741-9870

——— s

Dﬂiﬂdl’ / [y
// 2 > Hon O, Peter Sherwoad,

Justica of the Suprame Court

4 of 34
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' SUPREME COURT OF THE STATE OF NEW YORK ~ . -
COUNTY OF WES'I‘CHESTER

X
In the Matter of thc Application of

DCH AUTO, AS TENANT OBLIGATED TO PAY TAXES
. . ' Index No& 23040/09

24838/10
Petitioner(s), 14645/11
- against — ';”
1 - é“. ‘
THE TOWN OF MAMARONECK, o FILED
AMUNICIPAL CORPORATION, . 1A _
ITS ASSESSOR AND BOARD OF ASSESSMENT " by -
REVEW, ©p  TMenwemaw
: Respondents, " k counYor WESTGHESTER ghé?-
. M . .{..i.l e H:\': .
For a Review under Article 7 of the RPTL.
X
In the Matter of the Application of ) I.’
DCH INVESTWNTS INC. (NEW YORK) AS TENANT
OBLIGATED TOPAY TAXES Index No. 67124/13
, 66643/14
Petitioner(s),
~ against —
THE TOWN OF MAMARONECK,
A MUNICIPAL CORPORATION,
. ITS ASSESSOR AND BOARD OF ASSESSMENT
R.EVIEW
) -Reépondents,

. For a Review under Article 7 of the RPTL,
. — X,

6 of 34
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4 e madm 3 FECIEY -

'

X

‘I the Matter of the Application of

DCH AUTO, AS TENANT OBLIGATED TO PAY TAXES
: Index No, 10896/10 -
9828/11
Petitioner(s),

[ ' ~ against —
THE VILLAGE OF MAMARONECK,
A MUNICIPAL CORPORATION,
ITS ASSESSOR AND BOARD OF ASSESSMENT
REVIEW,
Respondents,

For a Review under Article 7 of the RPTL."

In the Matter of the Application of - ’
DCH INVESTMENTS INC. (NEW YORX) AS TENANT
OBLIGATED TO PAY TAXES Index No. 55966/13
Petitioner(s),
— against—
THE VILLAGE OF MAMARONECK,
A MUNICIPAL CORFPORATION,
TTS ASSESSOR AND BOARD OF ASSBSSME'NT "
REVIEW, -
' Respondents,

For a Review under Article 7 of the RPTL.

. X
“S0 ORDERED” STIPULATION OF CONSOLIDATION _

7 of 34
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~ Whereas, Griffin, Coogan, Sulzer & Horgan, P.C. are the attomeys for the petitioner in
| cach of the pro.c.:eﬁdings listed above (Procéédings), and
*. Whereas, William Maker, Jr. is the attorney of record for the respondents in all of the
proceedings listed above where the Town of Mamaroneck, its Assessor and its Buani of
Assessment Review are the named respondents, and
Whereas, MoCuHopgh, Goldberger & Standt, LLP are the attomeys of record for the .
respondex;i'f in all of the proceedings listed abov.‘e. where the Village of Mamaroneck, its Asslcssor_
and its Board of Assessment Review are the named respondents, and
Whereas, section 710 of the Real Property Tax Law allows the Court “-) consalidate two :Jl’
. morP;: proceedings where the same grounds of review are asserted and a common question of law
t;rﬁfact is preseqted, )
Whereas, the Proceedings, insofar as they challenged the assessments of the real property
"* located at 700 Waverly Avenue,-M&ma:oneck. NY {0543 (700 Waverly), wers tried jointly before
the H-orL O. Peter Sherwood, a Justice of t:he Suplrcme Court, based upox a Stipulation of Facts-
supparted by Exhibits, an affirmation from one of the petitioner’s counsel plug exhibits appcnded'
to that affirmation and an additional exhibit apbended to the respondents’ joint reply memorandum
. of 'liaw apd ‘
Whereas, this Court rendered &- Decision and Order dated December 16, 201 6 dismissing
‘uadEe  MRTTE
the petitions for lack oRunsdlct:on in each of the Proceedings insofar as those petitions chaltenged

the assessments of 700 Waverly, and

Whereas, since the same grounds of review are asserted, and common questiens of law are

..presented in cach of the Procccdings,' there is a basis for consolidating the Proceedings for the

purpose of entering a judgment with respect to 700 Waverly.

8 of 34
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-

Theréfore, it {'s sti'i;ul;tcd h‘_\lr and b§b~een the aforementioned attomeys of record that,” ~
subject to the approval of 'tb.is Cqur.t,

(a) alt of-' the 'Proceeding;s shall be consolidated as one proceeding under index number
23040/09; and '

(b} the title of the Proceedings shall be revised to read:

Supreme Court of the State of New York
County of Westchester

- X
DCH Auto, as Tenant obligated to pay taxes and
t DCH Investments Inc. (New York), as Tenant
obligated to pay taxes, X
_ Petitioners,
l -against- ‘ Index No, 23040/09

The Town of Mamaroneck, & municipal corporation,
its Assessor and Board of Assessment Review and
. the Village of Mamaroneck, a municipal corporation,
* + * its Assessor and Board of Assessment Review,

Respondents,

For a Review under Article 7 of the RPTL.

i

(c) (i) that the judgment to be entered in the Proceedings shall be confined to adjudicating
the assessment of the r.eaf property located at 700 Waverly Avenue, Mamaroneck, NY 10543 and
identified as Section §, Block 26, Lot 1.1 on the Official Tax Map of the Town of Mamaroneck
and as Section 8, Block 111, Lot 1A on the Officiat Tax Mep of the Village of Mamaroneck,

'éii) that so much of the petitions in the praceedings i:;ean'ng index numbers £'08961{6;

9828/11, 55966/13 and 67124/13 that challenge the asé;ssments of the other lots listed in the table

bélow shall be severed and continue to be hitigated under the ;:aption appearing in (b), above

9 of 34
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_.#ddress on Assessment Rolf ’ 'I“owu Village ’ -
Section/Biock/Lots (S/B/L) . Assessment | Assessment
Year Years '
1258 E, Boston Post Road . N/A 2010 & 2011 '
Mamaroneck, N'Y 10543 .
Village S/B/L: 4/65D/306B-313
I
1305 E. Boston Post Road WA | 2010& 2011
Mamargneck, NY 10543
Village S/B/L: 4/79/1B2
1312 E. Boston Post Road N/A 2010 & 2011
Mamaroneck, NY 10543

Village 3/B/L: 4/65C/220-223

1337 E. Boston Post Road WA | 2000&2011
Mamaroneck, NY 10543
Village $/BIL: 4/79/183

218-30 W, Boston Past Road 2013 2013
Mamaronecl, NY 10543
.| Town S/B/L: 9714465

+| 218 W. Boston Post Road
Mameroneck, New York 10543
Village S/B/L: 9/40/29 :

236 W. Boston Post Road . 2013 213
-Mamaroneck, NV 10543
Tovwm S/B/L: 9/14/44 . -
Village S/B/L: 9/40/20B, 20C, 28 ’

260 W. Boston Post Road ' T 2013 2013
“Mamaroneck, NY 10543

" | Town S/B/L: 91432 -

| Village S/B/L: 9/40/18, 19, 20A

and
(iii) that this stipulation or the j i;dgment ta be entered in the Proceedings shall not be
construed as & withdrawal, waiver, discontimuance or settlement of the challenge to the assessments

of those other lots.

10 of 34
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Dated: January 11, 2017

?SUEZWAN, BC.*

. . Cliffor
Atlorneys for Petitioner /7

31 Pondfield Road
Ak, New York 10708

Dated: January 11,2017 1 ‘
. W.:Faiﬁ Mak /i
Attorney for Respondents Town of Mamaroneck,
Its Assessor and B of Assessment Review
740 West Boston Pest Road
Mamaroneck, New York 10543
. {914) 381-7815

Dated: Janvary 11, 2017 e ‘MCCUi.LOUGH, GOLDBERGER &
: STAUDT, L.L.P.

97% Cc}afgfm_,

$68nna C. Feldman’
Attomeys for Respondents Village of Mamaroneck,
Its Assessor and the Board of Assessment Review
1311 Mamaraneck Avenue, Snite 340
White Plains, New York 10605
(914) 945-6400

Dated: January 11,2017 o SHAV%SON MAY ]

‘Marc E. Sharff
Attorneys for Mamamneck Union Free School
District
115 Stevens Avenue
) Valhalla, New York 10595
o e (914) 7419870
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b
S0 ORDERED:
Dated: ¢ / /,// 7 '
@ L
Hon. O. Peter oo
Justice of the Supreme Court
i
[
i‘
7
12 of 34
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fm' T Af the Tax Certiorari and
Condemnation Part of the Supreme
- Court of the State of New York held

FILEB

i
"3'3") bl

FEB 10 20(# in and for the County of Westchester

o g - at the Richard J.  Desonco

%‘Aoum‘&m , %/ Westchester County Courthouse

i CQUNTY OF WESTOHEBTERY located st 111 Dr. Martin Luther

King, Jr. Boulevard, White Plains,
New York 10601, on R
2017

PRESENT:

. Honorable O. Peter Sherwood,
Justice of the Supreme Court

DCH Auto, as Tenant abligated to pay taxes and
' ) DCH Investroents Inc. (New York), as Tenant
obligated to pay taxes,
. R Petitioners, '
-against- . . Tndex No. 23040/09

The Town of Mamaroneck, a municips! corporation, Judgment
its Assessor and Board of Assessment Review and
the Village of Mamaronsck, 8 municipal corporation,
its Assessor and Board of Assessment Review,
Respondents,

I‘:or a Review under Atﬁcle 7 ofth;,. RPTL.

X
The petitioners, DCH Autg, as Tenant obligated to pay taxes and DCH Envésm;ents Inc.
(New York), a5 Tenant obligated to pay taxes, by .their attomeys, Griffin, Coogan, Sulzer &
Horgan, P.C., ha;:ing cormmenced ﬁvp-pmcecdings pursuant to Article 7 of the Real Property Tax
L.aw to review assessments made by the Town of Mamaroneck (Town) for assessment years 2009,
2040, 2611, émi and 2014 upon the parcels of real property identified in the petifions fled in

. these Proeecdings.,' and three proceedings pursuant to Article 7 of the Real Property 'I‘ax Lawto

14 of 34
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re‘;riew assessments made by the Village of Mamaroneck (Village) for assessment years 2010,
. . 2011 and 2013 upon the parcels of real property iél.entiﬁed in the pctit.i'ons filed in those
: proceedings, and
| the parties haviog stipulated to try only the review of 1‘he assessments with respect to the
parcel of real property designated as Section 8, Block 26, Lot 1.1 on the Town’s official tax map,
and as Sectionf, Block 111, Lot 1A on the :Viilage's official tax map and known by the postal
address of 700 Waverly Avenue, Mamaroneck, NY 10543 (Subject Property) and to hold in
sheyance the review of the asscmncr;ts of the other parcels of real property. identified in the
petitions filed in each of those proccedmgs, and'
the Court having jomtly tned these ptocecdmgs with respect ta the assessments made of
" the Subject Property, and '
the joint trial having been conducted before the undersigned on submissions by the parties
with the petitio.ners having appeared by their attomeys, Griffin, Coogan, Sulzer & Horgan, P.C.
(Witliam B, Sutzer and Matthew S. Clifford, of counsel), the respondents inall of the proceedmgs
where the Town of Mamaruncclc, its Assesaur and its Beard of Assessment Review ere the named
' respondents having appeared by their attomey, Wilha.m Maker. )., and the respondems inall of
. the proceedings where the Village of M'amaroneck its Assessor nnd its Baa:d of Assessment
Rz\'lew are the named rr.spondents having appeared by the:r attorneys, McCultough Goldberger
. & Staudt, LLP (Joanna C. Feldman, of counsel), and
o the ;ubmis.'sions h;wing consisted of (1) a Sti;;ulaﬁon of Facts dated September 15, 2016,'
.subn;ittecijuintly by the parties, (2) 2 Book of Exhibits contatning twenty-seven exhibits submitted

15 of 34
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onr bebalf of the petitioners end one exhibit submitted on behalf of the respordents, (3) the
following items submitted on behalf of the pctitiom;.:s: (a) the affirmation of William E. Sulzer
‘ “ , dated October 27,2016 :;nd the seven exhibits appended thereto, (b) the patitivners’ memorandum ‘
of law in opposition dated Octaber 27, 2016, and (¢) comespondance from Matthew S, Clffod o
the undersigned dated December 1, 2016 and December 8, 2016, and (4) the following items
) 'subml:tted on behaif of the respunde;xts'- (i) the respondents’ joiat memorandum of law da!ad
Seplembcr 28, 2018, (i) the respondents’ Jomt reply memorsndum of law dated November 29,
2016 and the one exhibit appended theteto and (jif) correspondence from William Maker, Ik
) the undersigned dated December 7, 2016, and .
the unéersigued having rendered a desision and order dated December 16, 2016, a copy of '
- which is annexed heteto, dismissing the petitions in each of the proceedings for lack of subject
matter jurisdiction insofar as those petitions sought a review of the assessments of the Subject
Pnuxxnu ..
by stlpulaimn among the attorneys of record dated Januaqr 11,2017, and “So Ordered” by
the undemlgned on that same day, (a} the proceedings ongmally bearing index mumbers 10896710,
9828/11, 55966713 ‘and 67124/13 were consolidated with the pmceedmg commenced under index
number 23040/09, and (l.)) the petitions in the proceedings originally bearing index numbers
10896/10, 9828/11, 55966/13 and 67124/13 were severed to the extent they challenge the
assessments of the lots. listed below so that (i)ihe challenges to thoze assessments can continue t;}

LT be Htigated undec index number 2304009 and (i) this judgment, lintited to the review of the
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assessments of the Subject Property, can be entered, and

the respondents having waived any entitlement they may have to an award of costs and
disbursemeats.

lev. on the jeint motion of William Maker, Jr. and McCullough, Goldberger & Staudt,
LLP, the attomeys for the Town and Village respondents, respectively, it is

Ordered, Adjudged and Decreed, that the petitions in this consolidated proceeding be and
the same hereby are dismissed insofar as they seek review of the assessments of the parcel of xeal
property designated as Section 8, Block 26, Lot 1.1 on the Town’s official tax map, and as Section
8, Block 111, Lot 1A on the Village’s official tax map and known by the postal address of 700
Waverly Avenne, Mamaroneck, NY 10543, and it js further

Ordered, that the petitions in the consolidated proceeding insofar as they seek review of
the agsessments of the parcels of real property identified in the table below shall éoulimu: to be

litigated under this caption and index number:

Address op Assessment Roll Town Yillage

Section/Block/Lots (S/B/L) Assessment | Assessment
Year Years

1258 E. Boston Post Road N/A 20106 & 2011

Mamaroneck, NY 10543

Village S/B/L: 4/65D/305B-313

£305 E. Boston Post Road N/A 2010 & 2011

Mamaroneck, NY 10543

Village S/B/L: 4/79/1B2

1312 E. Boston Post Road N/A 2010 & 2011

Mamaroneck, NY 10543

Village S/B/L: 4/65C/220-223

1337 E. Boston Post Road N/A 2010 & 2011 ..
Magmaraneck, NY 10543
Villape S/B/L: 4/79/iB3
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Address an Assessment Roll Town Yillage
ion/Bl ots {S/B/L, Assessment |  Agsessment

. Year Years

218-30 W, Boston Post Road 2013 2013

Mamaroneck, NY 10543

Town S/B/L: 9/14/85

218 W, Boston Post Road

Mamaroneck, New. Yark 10543

Village S/B/L: 9/40/29

236 W. Boston Post Road 2013 2013

Mamaroneck, NY 10543

Town S/B/L: 9/14/44

Village 5/B/L: 9/40/20B, 20C, 28

260 W. Boston Post Road 2013 2013

Mamaroneck, NY 10543

Town S/B/L: 9/14/32

Village S/B/L: 9/40/18, 19, 20A

ond it is further

2017

and Clesk of the Sufreme Court
of the State of New York in and
for the County of Westchester

18 of 34
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- Ordered, that costs and disbursements not be awarded,

ENTER

O.T

Hon. O. Peter Sherwoad, :
Justice of the Supreme Court
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o -

SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF WESTCHESTER
X .
In the Matter of the AppHeation of . \
Index No. 23040/09 -
DCH AUTO, AS TENANT OBLIGATED TO PAY TAXES Z4B38ITU~
14645/11 —
67124/13
Petitioner, 66643/14
10896/10—~
— against ~ 9828/11—
55960/13
THE TOWN OF MAMARONECK,
A MUNICIPAL CORPORATION, F
ITS ASSESSOR AND BOARD OF ASSESSMENT 3/”;_ Ep
REVIEW,
BEC 15 apy5
Respondents, oy,
COUMQYOUNWQ DON;
For o Review under Article 7 of the RPTL. OF STCHE:
X

These are five tax certiorari proceedings involving the Town of Mamaroneck’s (Town)
assessments of an improved parcel of land in the years 2009, 2010, 2011, 2013 and 2014, and three
tax certiorad proceedings favalving the Village of Mamaroneck’s (Village) assessments of tht
same property in the years 2010, 2011 and 2013, The property (“Property™) is designated as
Section 8, Block 26, Lot 1,1 on the Town’s official tax map, and as Section 8, Block 11 L, Lot 1A
on the Village’s official tax map (Stipulation of Facts { 1) {(“Stip, 1 __"). The Property is knovn
by the postal address, 700 Waverly Avenue, Mameroneck, NY 10543 (id.).

The parties havs stipulated to the values of the Property for each assessment year at issue,
The respondents maintain, however, that these proceedings must be dismissed for lack of subject
matier jurisdiction because the petitioner failed to ;satisfy a condition precedent for challenging the
assessments, This Decision and Order is addressed to that issue.

1
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In 1987, non-party 700 Waverly Avenuel Corp. (Owner) acquired the Property (Stip., §§2
and 3). In 2007, the Owaer leased the Property to the petitioner, DCH Investments, Ino. under &
twenty (20) year net lease that required tha petitioner to pay all ad valorem real estate taxes levied -
apon the Property for each year of the leasé (Stip. 94, 5and g).

The perties agree that an RP-524 Complaint' commencing the administrative challenge of
each asscssment was timely made to the Town ar the Village Board of Assessment Review .
(Board), and that. vach lax certiorari procesding was timely commenced. Significantly, for
purposes of this motion, sach challenge was made by the petitioner only (Stip. 19 10, 12-14), The
Owner did not file RP-524 Complaints to the Board in sny of the years at issue. However, the
Lease enthorized petitioner to contest the amount or validity of any ad valorem real estate tax {see
Baok of Bxhibits Ex. 1 § 5 [e] [il). The Lease expressly excuses the Landlord from participating
in such contest, except where the applicable law or regulation requires that the proceeding be
brought in the name of.the Landlord. In that event, the tepant mey require the Landlor;i's
participation and cooperation, but at ths tenant’s sole expense (see id, §5[c] [iv]).

According to respondents, any challenge to an assessment must be initiated by the Owner
or ity authorized agent by submission of a NRP-524 Complaint. Any failure to satisfy this
condition precedent is fatal (see Matter of Circulo Housing Dev. Fund Corp. v Assessor, 96 AD3d
1053, 1056-1057 [2d Dept 2012]). Respondents insist that “as a result, these proceedings must be
dismissed since ‘fijt is well settled that the court is without jurisdiction to review and correct

assessments uniess a verified complaint hes been time!y and properly filed, according to law . .,

! YRP-524 Complaini” Is the shorthand vsad in the Stiputetion of Facts for referring to the complaint required by
section 524 (3) ofthe Real Property Tox Law to commengs an adntinistrativa review by e Board of Asssssment Review
of sxeaf property aysessmeat, commonly referred to as a “grisvance™,

2
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Albeit technical, an express condition precedent to ajudicial praceeding was not met, and the cowrt
lacked jurisdiction to review’ (Citation omitted)”.

Petitioner oppases the motion. 1t argues that the court hes subject matter jurisdiction, that
failure to name the Landiord as the grievant in the adminisirative process iz a mere technicality
and that the interprotation of Circulo being urged by respondents is inconsistent with the well-
established principle that the Tax Law, as it relates to review of assessments, is remedial in nature
and should be liberally construed so that the taxpayer's right to have his assessment reviewed is
not be defeated by a technicality (see Matter of Great Fastern Mall v Condon, 36 NY 2d 544, 548
[1975)). Petitioner also argues that through their practices and actions, respondents have waived
any objection to petitioner's standing to fle RP-524¢ Complaints,

DISCUSSION
+ RPTL §524 (3) states in relevant part that:

Notwithstanding the provisions of section five hundred twenty-eight of this title, and cxcopt

in cities with & population of five million or more, 2 complaint with respect to e

assessment shall be on a form prescribed by the commissioner and shall consist of a

statement specifying the respect in which the assessment is excessive, unequal or unlawful,

or the respect i which real property is misclassified, and the reduction in assessment
veluation or taxable assessed valuation or change in class designation or allocation of
asssssed valuation sought. Such statement shall also contain an estimate of the value of
the real property. Such statement rust be made by the person whose property is assessed,
or by some person authorized in writing by the complainant or his officer or agent to make
such statement who has knowledge of the facts stated therein,
Accordingly, a challenge to an assessment stards by filing an RP-524 Complaint with an assessor
or & board of assessment review. RPTL 524 (3) requires that the coraplaint be made by “the person
whose property is assassed,” If the challenge is rejected, the grievant may commence a procecding
in the Supm'ma Court pursuant to RPTL article 7 to review the administrative determination. The
Appellate Division, Second Department has held that the only person fitting the definition of “the

3
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person whose property is assessed” is the propcr'ty awner (see Circulo, 96 AD3d at 1056 [FRPTL
article 5 requires that the praperty owner file a complaint or grievance to ol:.-mm administrative
review of the tax assessment” {end the] failure to comply with this requirement requires dismissal
of the petition™ [italics in the original; see also Matter of Raddison Community Assn. v Long, 3
AD3d 135, 139 [4th Dept 2003] [“Indsed, the construction uiged by petitioner would be contrary
to the purpose of RPTL 524, which requires that & property owner file 2 complaint with the assessor
-+ before seeking relief in court {compare RPTL 524, with RPTL 706]"]. The Appellate Division
described the requirement that the owner must heve made & complaint rogarding the wnlawful
assessmont to the Board” as “a condition precedent to the commencement oft’ & proceeding for
review pursusat to RPTL article § (see Circulo, 96 AD3d at 1056).

- As described by the Appellate Division, Circulo Housing Develapment Fund Corporation
(CHFD) was “formed for the purpose of; inter alia, operating aad maintaining housing projects
for persons of low income” (Id. at 1053), It corumenced pxl'occedings under RPTL article 7 against
the assessor of the City of Long Beach with respect to thres properties. As stated by the Appellate
Division, CHFD “filed the administrative complaint for review of the assessment of the East
Hudson Strect property” (id at 1056), the property that is germens here, Although its petition
alleged otherwise, CHFD did not own the Eas£ Hudson Street property (see id. at 1054), and the
owner “[nlever filed an adminiskative complaint for review of the assessment of that property”
{id. at 1057). )

The failure of the owner of the East Hudson Streat pm;;erty to file an RP-524 Complaint
10 the Board resulted in the dismissal of the RPTL article 7 petition with respeot to that property,
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even though the Appellate Division recognized that under RPTL. 704 (1), CHFD “met the
definition of & "person claiming to be aggrieved” by the assessment” (id. at 1056).

The Appellate Division explained its holding by pointing out that “the petitioner’s siatus
as ant “aggrieved’ persan is not the only requirement for commencing a [court] proceeding pursuant
to RFTL article 7 . . . [A] condition precedent 1o the co.umancemcnt of sucha pr\;ceeding ig that
the owner must have made & complaint regarding the unlawful essessment to the [Board] for
teview pursuant to RPTL article 5° (id). Thus “in oxder to maiptz;in a proceeding pursuant to
RETL asticle 7, the eggrieved taxpayer must . . . allege in the petition thet 'a complaint was mads
in due time to the proper officers to correct such assessment’ (RPTL 706 {2)). Failuze to comply
with this requirement requires dismissal of the petition™ (id. [citations omitted]).

Since () RPTL 524 “requires that the property owner file a comaplaint or grievanse o
obiain administrative review of the tax assessment (see RPTL 524 [3])”.66. ) and {ji) the owner of
the East Hudson Street property did not do s, “the petition. did not show “that & complaint way
made in due time to the proper officers to comect such assessment,’ ag [was] required (RPTL 706
(2D -. .. Accordingly, that branch of [the City’s] motion which was to dismiss so much of the
petition as concerned the East Hudson Streat property was propetly grauted, atheit not becauss
[CHFD] lacked standing but becavse a condition precedent was not satisfied” (id. at 1057 [citations
omitted]). '

The same failure to comply with RPTL 524 (3) occumed here, Petitioner, not the Owner of
the Property, filed the RP-524 Complaints to the Town Board and Village Board. Therefore, the
petitioner did not satisfy “a condition precedent to the commiencement of [these] proceedingls] . .

« [in] that the {O]wner tust have made a camyplaint regarding the unlawful assessment to the Board
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for review purswant to RPTL artiole 5 (i at 1056). Absent allegations of the filing of grievances

to the Board, this court lacks subject matter jurisdiction to review the assessments, cven though

the petitioner may be an aggrieved pezson (see Matier of Frei v Town of Livingston, 50 AD3d

1381, 1382 [3d Dept 2008], aff'd 13 NY2d 1170 [1964] [“Filing a grievance complaint with the

85568501 . . . is & condition precedent end jurisdictionsl prerequisite to obtaining judicial review™]).

Citing RPTL § 554, petitioner argues that the phrass “person whose proparty is assessed

Is not equivalent to the ward “owner” (see Pet. Br., p. 15). RPTL § 554 provides in pertinant part
that:

Whenever it appears to an owaer of real property- or any person who would be entitled to

file a complaint pursuant to section five hundred twenty-four of this chapter, thet a clericsl

error, an unlawful entry or error in essentis] fact described tq subdivision one of this section

is present on the tax roll in regard to his real property, such cwner or other Pperson, may, at

&ny time prior to the expiration of the wamant, file an application in duplicate with the

county director of real property tax services for the cormection of such error.

RPTL § 554 [2] (emphasis added), Petitioner asserts that this language confirms that
gomeone other than the property owner can file e comection of errors and “thus, it can be inferred
from RPTL § 554 that the Legislature not only contemplated, but infended that pexsons other than
owners had authority to file administrative grievances pursuaat to CPTL § 524" (id ). The court
agrees bt this does not edvance petitioner’s cause. One need only examine RPTL § 524(3) to
find who else the Legislature has authorized to file an RP-554 Complaint:

Such statement must be made by the person whose property is assessed, or by some person
authorized in writing by the complainant or his officer or agent to make such statement
who has knowledge of the facts stated therein.
RPTL § 524 (3). Petitioner is not one of those listed in the statute,
The court recognizes that in two recent decisions, a justics of this court declined to dismiss
seemly similar challenges to petitions (see Larchmont Paricake House v The Assessor and Board
of Assessment Review of the Town of Mamaroneck, Index No. 23529/09, Slip Op at 3 {Sup Ct

6
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Westchester Caty, April 18, 2014 [Tolbert, 1.} SCS Holding LLC v The dssessor and Board o
Assessment Review of the Town of Mamaroneck, Index No. 21073/09 Slip Op {Sup Ct Westehester

Cnty August 4 2015] [Tolbert, 1.]). 8oth cases Involved petitioners who were closely related to the

Owners.

In Zarchmont Pancake House, ovmership of the petitioner, a family-owred business had
been transferred from the parents, Frank and Susan Carfora to their children, Although, not
reflected in the court's decision, as of the date of the taxeble status, the property was owned by the
Carforas, not their children. Petitioner paid all of the property taxes. i’he Town sought to have
the petition dismissed on the ground that a condition precedent under RPTL 524 had not been
satisfied. The court denied the motion to dismiss, finding thet Susan Carfora’s daughter, Portia
DeGast, who was the president and an owner of petitioner, was also designated as aftomey ~in-
fact of Susan Carfora and was authorized to act on her behalf, The court also criticized the
respondents for waiting “so many years sfter the filing® of the petition to complain of this
“fechnicality” such that the motion was viewed a3 “a bit disingenuons”.

In CSC Holding, the owner of the property was Cablevision of Southern Westchestsr, Inc,
(CSW). On respondents’ motion to 'dimiss the petition, petitioner cross-moved to amend the
?eﬁﬁan by substituting the record owner a3 the petitioner. The court granted the cross-motion
and denied the rmotlon, finding that dismissal would be contrary to the intent of the Legislaturs, In
reaching its decision, the court observed .that these cases are “guite (fact] specific or case sensitive”
and found that the Town and Village wers “noticed of these proceedings . . . [and] in fact knew
that the taxes were being grieved”. The cowrt also distinguished Circulo, finding that although
“Circulo is an interesting case decided by the Appellate Division, it does not dictate the ruling
herein® (id).
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In this case, petitioner is neither a family member nor an affiliate of the propearty owner.
Petitioner is 2 mere tenant that is confractually required to pay all ad valorem real estate taxes
levied upon the Property during the term of the Lease, Undisputedly, petitioner is “aggrieved” by
the decisions of the Boards. However, that fact is not grounds for distinguishing this case from
the binding precedent of Circulo where the petition slieged that petition:er was responsible for
paying real property taxes on the property. In fact, the Appetiate Division acknowledged that the
petitioner there was “aggrieved,” but directed dismissal of the petition beeause petitioner was not
the owner, as RPTL 524 (3) requires (see id,),

As noted, petitioner here also argues that the failure to list the owner in the RP-524 |
Challenge was a rere technical defect that is not jurisdictional and may be cured (sez Matter of
Astoria Fed Savings & Loan Assoc. v Bd of Assessars, 212 AD24 600, 601 [2d Dept 1995] [Failure
of owner's written RPTL § 524 [3] anthorization to bear & date within the same calendar year
during which the complaint was filed not jurisdictional and could be cured by s;xbmission ofa
properly dated authorization rnunc pro tunc]). Petitioner adds that the motion should be denied o
the firther ground that respondents have waived any objection to petitioner’s standing to file RP-
524 Complaints because (i} respondents fnstructed tepants that they had the right to challenga their
assessment on respondent’s website?, (ii) acted on petitioner’s’ adiministrative complaints over

sevesal years and (jii) delayed the instant motion to dismiss for years (see 6pp. Br., p. 29).

3 Patitioners contend, and respondents do not disputs, that the Town's websits referenced an Instruction manval
published by the New York Stats Department of Taxation and Finance Offics of Real Property Tax Services
(ORPTS) which states that “smy person who pays taxes may fils a gricvance” (Stip, ¥6). Respondents argue
bawaver that the ORTPS manual predates Clrevlo and that “If the ORTPS sources coald not seve the Circule
petitianer, nelther should the Town's wabsite™ which merely mltvored ORPTS {Raply Br., p. B).

8
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There can be no disputing that respondents were tardy to assert the defense they are now
. advaming. However, the law is well settied that the failure of the owner fo raise the RP-524
Complaint in the administrativa process is & fundamenta] emor which the courls cannet cure
" because of a lack of subject matter jurisdiction (ies e.g. Matter of City of Litéte Falls v Bd. OfF
Assessors, 68 AD2d 734 [4" Dept 1979] [Motion in aticle 7 proceeding alleging overvaluationto
amend petition to assert that the assessment was erroneaus, illegal, and excessive denied as court
wes without jutisdiction to consider new objections}; Matter a_):' Frel v Town of Livingston, 50
AD3d 1381, 1382 {3d Dept 2008] [Distinguishing between court's authority to correct procedural
errors it en article 7 proceeding and the court’s inability to bypass major errors made during the
article 5 admiﬁsuative r'eview process, While “pleading and service defacts in the commencement
of an RPTL Acticle 7 proceeding . . . may be cured by the procedural statutes preferring liberal
constnuction of pleadi_ngs and technical omissions, [tfhose statwtes do not ovemide the s?eciﬁc
requirements of RPTL 524 regarding filing of assessmerit grievance complaints”]; and Mafrer of
Lusstv Bd. af Assessors, 113 Misc 2d 558, 559 [Sup Ct Essex Cnty 1982) [“We are well aware of
the rule thet pleadings shall be liberally construed aﬁd that & taxpayer shall not have review of bis
assessment defeated by a technicality, However, before a court can liberally consttue pleadings,
it must have jurisdiction. Since the complaint befdre the Board of Assessment Review did not
include inequality as a geound, an Article 7 proceeding could not have been taken alleging
inequality. For us to penit the petitionets to proceed in this action, we would be penmitting them
to contintie an action which they are prohibited from taking directty™).
The want of subject matter jurisdiction is a defenss that cagnot be waived. It can be raised
, atany time (see Fin. Indus. Regulatory Auth,, fnc. v Flerg, 10 NY3d 12, 17 [2008] [“Although

the issue of subject matter jurisdiction was not raised in the lower courts, ‘a court’s lack of subject
9
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matter jurisdiction is not waivable, but may be [reised] at any stage of the action, and the court
mey, ex mero moty [on its own motion], st any time, when its attention is called to the facts, refise
to proceed further and dismiss the action’ [citation omitted]”; Renaldo R v Chanice R, 131 AR
8835, 886 [1st Dept 20157 (*[TThe issue ofS'!'lhjEct matter jurisdiction may be raised at any time."];
and Maspeth Fed. Sav. and Loan Assnv Sloyp, 123 AD3d 672, 674 [2d Dept 2014] [“The issusof
subject :;naﬁer Jurisdiction is not waivable, and may be raised at any fime”]). The decision of t:".m
Appellate Division, Fourth Depariment in Matter of Henderson v Silo, 36 AD2d 439,441 (4% Dept
1971) is fuily consistent with this settled Iaw. In Henderson, the assessor already had jurisdiction
. to change the assessment, as was evidenced by his acceptance of the complaint as vatld and
changing the assessment (see /d,). Having acted on & complaint over which respondents had
Jurisdiction, they “thereby waived the claimed defect in it .(z‘d). In this case, the assessor lacked

Jurisdiction because no proper complainant appsared before the Board in s timely manner.

CONCLUSION

Accordingly, the motion shall be granted, The defense asserted is governed by binding
precedent affecting the subject matfer jurisdiction of the court, Tha Owaer of the Property did not
file RP-524 Complaints challenging the assessments at issue. Because subject matter jursdiction
msy not be waived even where prejudice is shown, the petitions must be end are herehy

DISMISSED,

DATED: December 16, 2016

10
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Supreme Gourt of the State of New York
Apypelfate Bivision: Second Judicial Department

D61500
Grhtr
AD3d Argued - October 21, 2019
MARK C. DILLON, J.P.
RUTH C. BALKIN
FRANCESCA E. CONNOLLY
ANGELA G. JANNACCI, JJ.
2017-03016 DECISION & ORDER

In the Matter of DCH Auto, etc., et al., appeliants,
v Town of Mamaroneck, etc., et al,, respondents.

(Index No, 23040/09)

Griffin, Coogan, Suizer & Horgan, P.C., Bronxville, NY (William E. Sulzer,
Matthew 8. Clifford, and Kevin M, Brady, Jr., of counsel), for appellants.

William Maker, Jr., Mamaroneck, NY, for respondents Town of Mamaroneck,
Assessor of the Town of Mamaroneck, and Board of Assessment Review of the
Town of Mamaroneck, and McCullough Goldberger & Staudt, LLP, White Plains,
NY (Kevin E. Staudt of counsel), for respondents Village of Mamaroneck, Assessor
of the Village of Mamaroneck, and Board of Assessment Review of the Village of
Mamaroneck (one brief filed).

In a consolidated tax certiorari proceeding, the petitioners appeal from a judgment
of the Supreme Court, Westchester County (O. Peter Sherwood, J.), entered February 10,2017, The
Judgment, insofar as appealed from, dismissed the consolidated proceeding insofar as it sought
review of certain real estate tax assessments of a parcel of real property designated as Section 8,
Block 26, Lot 1.1 on the official tax map of the Town of Mamaroneck, and Section 8, Block 111,
Lot 1A of the official tax map of the Village of Mamaroneck, known by the postal address of 700
Waverly Avenue, Mamaroneck, New York.

ORDERED that the judgment is affirmed insofar as appealed from, with costs.

This matter was presented to the Supreme Court on stipulated facts and documentary
evidence. In a net lease dated October 10, 2007, the owner of 700 Waverly Avenue in Mamaroneck

December 11, 2019 Page 1.
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(hereinafter the subject property) leased it to the petitioner, DCH Auto, later known as DCH
Investments, Inc. (New York) (hereinafter together the petitioner), for a period of 20 years, The net
lease provided, inter alia, that the petitioner was to pay the real estate taxes for the period of the lease
term, that the petitioner had the right to contest any assessment at its sole cost and expense, and that
it had the right to settle any such proceeding without the consent of the owner. Furthermore, the
owner was not required to join in any such proceeding unless the law required that the proceeding
be brought in the name of the owner. If the law required the proceeding to be brought in the name
of the owner, the owner was required to cooperate with the petitioner,

By administrative complaints pursuant to RPTL 524, the petitioner, in its name,
challenged tax assessments of the Town of Mamaroneck for the subject property for the tax years
2009, 2010, 2011, 2013, and 2014, and the tax assessments for the Village of Mamaroneck for the
tax years 2010, 2011, and 2013. After both the Town Board of Assessment Review and the Village
Board of Assessment Review denied the administrative complaints on the merits, the petitioner
commenced five proceedings pursuant to RPTL article 7 fo review assessments made by the Town
for tax years 2009, 2010, 2011, 2013, and 2014, and three proceedings pursuant to RPTL article 7
to review assessments made by the Village for tax years 2010, 201 1, and 2013,

The Town and the Village moved to dismiss the consolidated proceeding on the
ground that the administrative complaints pursuant to RPTL 524 were defective, since they were not
brought in the name of the owner, and a complaint pursuant to RPTL 524 was a condition precedent
to a proceeding pursuant to RPTL article 7. The Supreme Court granted the motion to dismiss the
consolidated proceeding. The court determined that a condition precedent to the commencement of
the proceeding was not satisfied, as the administrative complaints for the subject tax years were not
filed in the name of the owner as required by RPTL 524(3). Thus, the court dismissed the
consolidated proceeding. The petitioner appeals.

RPTL 524(3) provides, in relevant part, that a complaint must be based npon a
statement by “the person whose property is assessed, or by some person autherized in writing by the
complainant or his officer or agent to make such statement who has knowledge of the facts stated
therein. Such written authorization must be made a part of such statement and bear a date within the
same calendar year during which the complaint is filed.” RPTL 704(1) provides, in relevant part,
that “{a]ny person claiming to be aggrieved by any assessment of real property” may commence a
judicial proceeding pursuant to RPTL 704(1). Here, the petitioner may qualify as an aggrieved party
pursuant ta RPTL 704(1), since it paid the real estate taxes in the challenged tax years. However,
in fiing the administrative complaints under RPTL 524 in its own name, it failed to satisfy a
condition precedent to the commencement of an RPTL article 7 proceeding since it was neither the
owner, nor identified in the complaints as an agent of the owner (see RPTL 706(2); Matter of
Larchmont Pancake House v Board of Assessors and/or the Assessor of the Town of Mamaroneck,
153 AD3d 321, affd on other grounds 33 NY3d 228; Matter of Circulo Hous. Dev. Fund Corp. v
Assessor of City of Long Beach, Nassau County, NY, 96 AD3d 1053; Matter of Grecian Garden
Apts. v Barlow, 71 Misc 2d 457 [Sup Ct, Monroe County]),

The petitioner’s remaining contentions are without merit,

December 1], 2019 Page 2.
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Accordingly, we agree with the Supreme Court's determination to dismiss the
consolidated proceeding,

DILLON, J.P., BALKIN, CONNOLLY and IANNACCTL, J7., concur.

ENTER: ﬁ! .Z .
M
prilanne Agosfino

Clerk of the Court

December 11, 2019
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State of New York
Court of Appeals

Decided and Entered on the’
seventeenth day of December, 2020

Present, Hon. Janet DiFiore, Chief Judge, presiding,

Mo. No. 2020-608
" In the Matter of DCH Auto, &c. et al.,
Appallants
v,
Town of Mamaroneck, &ec., etal.,
Respondents..

Appeliants haj'uing moved for leave to appeal to the Court of Appeals in the above
cause;
" Upon the papers filed and due deliberation, it is
ORDERED, that the motion is dismissed ';Jpon the ground that the order sought to
be appealed from does not finally determine the proceediﬁg within the meaning of the

Constitution (see Burke v Crosson, 85 NY2d 10, 18 n 5 [1995]).

Ve

John P. Asiello
Clerk of the Court

34 of 34
37 of 37
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State of New York
Court of Appeals

Decided and Entered on the
seventeenth day of December, 2020

Present, Hon. Janet DiFiore, Chief Judge, presiding.

Mo. No. 2020-616
In the Matter of DCH Auto, &c. et al.,
Appellants,
V.
Town of Mamaroneck, &c., et al.,
Respondents.

Rite Aid Corporation having moved for leave to appear amicus curiae on the
motion for leave to appeal herein;
Upon the papers filed and due deliberation, it is

ORDERED, that the motion is granted and the affirmation is accepted as filed.

w77

John P. Asiello
~ Clerk of the Court




State of New York
Court of Appeals

Decided and Entered on the
seventeenth day of December, 2020

Present, Hon. Janet DiFiore, Chief Judge, presiding.

Mo. No. 2020-642
In the Matter of DCH Auto, &c. et al.,
Appellants,
\2
Town of Mamaroneck, &c., et al.,
Respondents.

International Council of Shopping Centers, Inc. having moved for leave to appear
amicus curiae on the motion for leave to apﬁeal herein;

Upon the papers filed and due deliberation, it is

ORDERED, that the motion is granted and the memorandum of law is accepted as

filed.

Lidie

7 John P. Asiello
Clerk of the Court




State of New York
Court of Appeals

Decided and Entered on the
seventeenth day of December, 2020

Present, Hon, Janet DiFiore, Chief Judge, presiding.

Mo. No. 2020-659 _
In the Matter of DCH Auto, &c. et al.,
Appellants,
v.
Town of Mamaroneck, &c., et al.,
Respondents.

J.C. Penney Company Inc., et al. having moved for leave to appear amici curiae
- -on the motion for leave to appeal herein;
Upon the papers filed and due deliberation, it is

ORDERED, that the motion is granted and the brief is accepted as filed.

Lide

John P. Asiello
Clerk of the Court



State of New York
Court of Appeals

Decided and Entered on the
seventeenth day of December, 2020

Present, Hon. Janet DiFiore, Chief Judge, presiding.

Mo. No. 2020-694
In the Matter of DCH Auto, &c. et al.,
Appellants,
V.
Town of Mamaroneck, &c., etal.,
Respondents,

Stop & Shop Supermarket Company, LLC having moved for leave to appear
amicus curiae on the motion for leave to appeal herein;
Upon the papers filed and due deliberation, it is

ORDERED, that the motion is granted and the brief is accepted as filed.

Vi

John P. Asiello
Clerk of the Court
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State of New York
Court of Appeals

Decided and Entered on the
seventeenth day of December, 2020

Present, Hon. Janet DiFiore, Chief Judge, presiding.

Mo. No. 2020-608
In the Matter of DCH Auto, &c. et al.,
Appellants
V.
Town of Mamaroneck, &c., etal.,
Respondents.

Appellants having moved for leave to appeal to the Court of Appeals in the above
cause;

Upon the papers filed and due deliberation, it is

ORDERED, that the motion is dismissed ‘ﬁpon the ground that thé order sought to
be appealed from does not finally determine the proceedihg within the meaning of the

Constitution (see Burke v Crosson, 85 NY2d 10, 18 n 5 [1995]).

Yt

John P. Asiello
Clerk of the Court
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STATE OF NEW YORK
SUPREME COURT COUNTY OF MONROE

In the Matter of the Application of

RITE AID-CORPORATION,

Petitioner, Decision and Order

VS. Index No.: E2017001377

TOWN OF IRONDEQUOIT BOARD OF
ASSESSMENT REVIEW, THE ASSESSOR OF
THE TOWN OF IRONDEQUOIT,

THE TOWN OF IRONDEQUOIT,

MONROE COUNTY, NEW YORK.

Respondents.

For review of a Tax Assessment under Article 7
of the Real Property Tax Law

Appearances

Jacobson Law Firm (Robert 1. Jacobson, Esq., of counsel) for the Petitioner
Davidson Fink (Thomas A. Fink Esq. and Jayla R. Lombardo Esq., of counsel) for the

Respondents
Daniel J. Doyle, J.
Before the Court are two motions: (1) The Respordents’ pre-answer motion to
dismiss the petition; and (2) The Petitioner’s cross-motion to amend the petition.
Rite Aid, the Petitioner in this matter, operates a retail drug store at 689 East

Ridge Road. Rite Aid filed a tax grievance complaint with Respondent Town of

: . ) INDEX NO. E2017001377
"NYSCEF DOC. NO. 35 RECEIVED WYSCEF:

03/06/2018
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Irondequoit on May 18, 2017. Rite Aid does not own the property in fe; instead, the
property is owned by P@_ntus RAD Portfolio, LLC, and is leased by Rite Aid. The lease
signed by Rite Aid’s predecessor-in-interest provides that Rite Aid “shall have the
right... to appeal the amount of any real estate tax assessed against the Leased
Premnises.” The Board of Assessment Review did not dismiss the complaint, and instead,
considered the complaint on its merits before denying the complaint. Rite Aid then
commenced this action pursuant to RPTL Article 7 seeking review of the Board’s
decision.

The Respondents’ motion to dismiss is rather straightforward. Relying
principally on the Second Department’s holdings in Larchmont Pancake House v Bd. of
Assessors, 153 AD3d 521 [2d Dept 2017] and Circulo Hous. Dev. Fund Corp. o Assessor of
City of Long Beach, 96 AD3d 1053, 1056 {2d Dept 2012}, the Respondents argue here that
because the complaint was made by Rite Aid and not the property owner, the Petitioner
failed to comply with a jurisdictional condition precedent set forth in RPTL § 524[3] that
a complaint be made by the property owner. Respondents argue that because the
Fourth Department has not ruled on this application of RPTL 524(3] this Court is bound
to apply the Second Department’s holdings in Larchntont and Circulo (M. View Coach

Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984]).
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The Petitioner opposes the motion to dismiss and has made a cross-motion to
amend fhe petition seeking ninc pro tunc relief of providing the authorization of the
property owner and amending the complaint by adding the property owner to the

petition.

The applicable provisions and their purposes

Tt is well-established that the tax law “relating to review of assessments is
remedial in character and should be liberally construed to the end that the taxpayer's
right to have [its] assessment reviewed should not be defeated by a technicality” Matter
of Great Eastern. Mall v. Condon, 36 NY2d 544, 548 [1975] quoting People ex rel. New York
City Ommnibus Corp. v Miller, 282 NY 5, 9 [1939]).

Under Article 7, “any person claiming to be aggrieved by any assessment of real
property upon any assessment roll may commence a proceeding under this article”
(RPTL § 704{1] (emphasis added)). The Fourth Department has held that a tenant
obligated by its lease to pay real estate taxes is “an aggrieved person” that has standing
to commence a tax certiorari petition (see Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of
Assessors, 261 AD2d 835, 835 [4th Dept 1999]).

Prior to the commencement of an Article 7 petition, a challenge to the tax

assessment to the property must be made to the board of assessment (see RPTL §512;
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RPTL §.706[2]). The persons “entitled to file complaints in relation to assessments” are
articulatéd in RPTL § 524 (RPTL § 512[2]). RPTL § 524 governs the submission of
complaints to the board of assessment review and provides in pertinent part that:

a complaint with respect to an assessment shall be on a form prescribed by
the commissioner and shall consist of a statement specifying the respect in
which the assessment is excessive, unequal or unlawful, or the respect in
which real property is misclassified, and the reduction in assessed
valuation or taxable assessed valuation or change in class designation or
allocation of assessed valuation sought. Such statement shall also contain
an estimate of the value of the real property. Such statement must be
made by the person whose property is assessed, or by some person
authorized in writing by the complainant or his officer or agent fo make

such statement who has knowledge of the facts stated therein (RPTL §
524[3] (emphasis added)).

Larchmont and Circulo and the application of stare decisis

Both Larchmont and Circulo featured petitioner lessees commencing an Article 7
petition after the board of assessment denied their assessment complaints on the merits.
In each case, the Respondent moved to dismiss the Article 7 petition on the grounds of
subject matter jurisdiction and that the petitioner lacked standing. In each case, the
Appellate Division, Second Department held that the petitioner did have standing to
commence the action under Article 7 (see Larchmont Pancake House v Bd. of Assessors, 153
AD3d at.522; Circitlo Haus. Dev. Fund Corp. v Assessor of City of Long Beacl:, 96 AD3d

at1056). FHowever, the Second Department dismissed the petiions in both matters

holding that RPTL § 524[3] “requires that the property owner file a complaint or
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grievance to qbta_in administrative review of the tax assessment (Circulo Hous. Dev. Fiind
Corp. v Assessor of City of Long Beach, 96 AD3d at 1056 (emphasis in the original);
Larcihmont Pancake House v Bd. of Assessors, 153 AD3d at 522 (citing Circulo). Both
Larchmont and Circulo held that Supreme Court lacked the jurisdiction to hear the
Article 7 petition, essentially treating the fact that the petitioner’s complaint as a nullity.
An examination of the facts in Larchmont and Circrolo reveal that thouglh both the
petitioners in those cases leased the property and both were-contractually responsible
for paying the taxes on the property, it was not discussed whether either had a lease in
which the owner of the property conferred upon them the right to challenge the tax
assessments. Both the decisions in Larc/mont and Circulo refer to the requirement that
the “property owner” file the complaint, but the statute does not actually use the word
owner, but rather “the person whose property is assessed” (RPTL § 524[3]). Finally,
neither petitioner sought relief to either amend the petition or for relief nunc pro func to
provide authorization from the ?roperty owner.

While it is true that the Appellate Division is a single statewide court divided
into departments for administrati've convenience, and, therefore, the doctrine of stare
decisis requires this Court follow precedents set by the Appellate Division of another
department until the Court of Appeals or the Fourth Department pronounces a contrary

rule (Mountain View Conch Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984]), that

-5
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rule is only implicated when the requirements of stare decisis are met and when the
Fourth Department has not ruled on the issue. The stéf*e decisis. effect of an appellate
decision is applied “only as to those questions presented, considered and squarely
decided” (People v Bourne, 139 AD?2d 210, 216 [1st Dept 1988)). Here, as the decisions in
Larchmont and Circulo appear to only involve petitioners who did not have a provision
in their leases which authorized them to appeal tax assessments, if does not appear that
each decision addressed the factual scenario presented here. Likewise, the petitioner in
Larchmont and Circulo did not seek amendment and nunc pro tunc releif Rite Aid seeks
in this case.

If the Court were to find that it were bound by the stare decisis application of
Mountain View Coach Lines, Innc. v Storms, the Court could look instead to Divi Hotels
Mktg. Inc. v Bd. of Assessors of County of Tompkins, 207 AD2d 580, 581 [3d Dept 1994]. In
Divi, the Third Department reversed the trial court’s order denying the petitioner's
cross-metion to amend and granting the respondent’s motion to dismiss in a case where
the complaint before the board of assessment was in the name of an entity that would
otherwise have standing to commence an Article 7 petition but did net, at the time, own
the property. The Third Department denied dismissal and allowed the amendment by
“adopting a broad and practical view” reasoning:

The petition in both the administrative and judicial proceedings clearly
identified the subject realty by tax map section, block and lot number,

-6-
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thereby permitting precise identification of the owner from respondents’
own records, and contained allegations to the effect that the respective
matters were being pursued on behalf of the owner of the property, a
party with undeniable standing, pursuant to authofity duly granted. Thus
viewed, there can be no reasonable question, first, that we are dealing
with a mere misnomer and, second, that no prejudice to respondents
resulted (Divi Hotels Mktg. Inc. v Bd. of Assessors of County of Tompkins, 207
AD2d at 581-82).

Indeed, the Second Department's view that an improper or missing autherization
on a complaint before the board of assessment review was not so sacrosanct as tonot

allow nunc pro tunc amendment, In Astoria Fed. Sav. & Loan Ass ‘v Bd. of Assessors, 212

AD2d 600 [2d Dept 1995], the Second Department permitted the nunc pro tunc
amendment of the administrative complaint that had a defective authorization holding:

The only things necessary to the exercise of jurisdiction are that within the
tithe specified a complaint under oath in writing be presented stating the
objection and the grounds thereof. Contrary to the appellants’ contention,
defects in the form of the complaint have expressly been held not to be
jurisdictional. The appellants received adequate notice of the
commencement of the proceeding, and no substantial right of the
appellants would 'be prejudiced by disrégarding the defect. The defect
may thus be properly cured by submission of a properly dated
authorization nunc pro tunc (Astoria Fed. Sav. & Loan Ass’n v Bd. of
Assessors, 212 AD2d at 601 (internal citations and quotations omitted)

Thus, as the Second Departinent did not overrule Astoria in Larchmont and
Circuilo and the Third Department also permitted the nunc pro tunc relief sought by the
Petitioner in this case, Larclmont and Circulo do not mandate dismissal in this case.

Moreover, as set forth below, the Fourth Department s not silent on this issue.
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The Law of the Fourth Departmerit
In discussing Supreme Court’s jurisdiction over a tax certiorari petition, the
Fourth Department has held that for the purposes of Supreme Court’s jurisdiction, all

that is required is that:

if a complaint or a reasonable substitute therefore has been timely filed
with the Review Board, that gives jurisdiction, and that other
requirements are procedural and may be supplied by amendment or may
be deemed waived by action of the Board (Raer Corp. v Vil. Bd. of Trustees
of Vil. of Cliffon Springs, 78 AD2d 989, 989 [4th Dept 1980]).

The Fourth Department’s holding was consistent with the Court of Appeals holding in
W.T. Grant Co v Srogi:
the primary purpose of the tax petition is to give notice to the taxing
authority so that it may take such steps as may be advisable to defend the
claim. That being the case, where adequiate notice has been given, we see
no good reason to adhere blindly to a rule which precludes a court from

granting the relief justified by the proof (W. T. Grant Co. v Srogi, 52 NY2d
496, 513 [1981}).

Applying the requirements that only the timely service of a written complaint is
a jurisdictional requirement and that the other requirements imposed by RPTL are
procedural in nature, the Fourth Department has repeatedly held that a board of
assessment’s decision on the merits and failureto dismiss the complaint constitutes a
subsequent waiver of any-claimed defects (see Skise v Town of S. Bristol, 99 AD2d 670
[4th Dept 1984] (board’s deciding the complaint on the merits waived the alleged lack of

written authorization for the board of managers to represent the property owners);, City

-8-
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of Little Falls v Bd. of Assessors of Town of Salisbury, 68 AD2d 734, 740 [4th Dept 1979} (the
board’s deciding the complaint on the merits waived the failure to state the extent of the
overvalnation and file a single application for each parcel); Henderson v Sileo, 36 AD2d
439, 440 [4th Dept 1971] (the board by acting on complaint that was not verified and
was given to thé Supervisor instead of the Assessor, waived any jurisdictional claim))-

Thus, the Fourth Department has held that should the board of assessment act on
the merits of a timely filed complaint, any alleged defects {even those otherwise going
to jurisdiction) are waived. Here, the Respondent Board of Assessment received a
timely complaint and rathet than dismissing it for the reasons sotight in their motion,
they ruled on its merits. Therefore, even if Larchmont and Crisculo were correctly
decided that a lessee’s complaint to a board of assessment is a jurisdictional defect, the
law of the Fourth Department holds that such a jurisdictional defect is waived if the

board of assessment rules on the merits.

The rules of statutory construction and decisional authority do not favor the
Respondents’ restrictive construction of the Second Department’s reading of RPTL §

52431
As discussed above, the Court of Appeals has held that the statutory scheme
regarding tax assessment challenges is remedial in nature. The interpretation of a

remedial statute requires that it " must be liberally construed to effect or carry outthe
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reforms intended and to promote justice "(Deivine v State of New York Bd. of Exantiners of
Sex Offenders, 89 AD3d 88, 92 [4th Dept 2011] quoting McKinney's Statutes § 321). A
liberal construction of a statute "is.one that is in the interest of those whose rightsare to
be protected, and if a case is within the beneficial intention of a remedial act it is deemed
within the statute, though actually it is not within the letter of the law" (Dewine v State of
New York Bd. of Examiners of Sex Offenders, 8% AD3d at 92 (providing a liberal
interpretation of the SORA statute)).

Here, the Respondents urge the Court t0 read RPTL §524[3] to require that the
property owner sign the authorization portion of the grievance complaint. First, the text
of RPTL § 524[3] is not so restrictive. The text of RPTL § 524 [3] states in pertinent part:

Such statement must be made by the person whose property is assessed,

or by some person authorized in writing by the complainant or his officer

or agent to make such statement-who has knowledge of the facts stated

therein (RPTL § 524[3] (emphasis added)).

While the Respondents would read the language that the statement  must be
made by the person whose property is assessed” as only consisting of the property
owner, such a construction is not favored by the decisional authority that holds that a
lessee who is obligated to pay taxes as part of a lease and the right to challenge the
assessment possesses the” requisite unitary property interest” necessary to maintain an
Article 7 action (Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, 261 AD2d 835,

835 [4th Dept 1999] quoting Waldbaum, Inc. v Fin. Adm'r of City of New York, 74 NY2d

~10-
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128, 134 [1989]).

To interpret RPTL § 524(3] to require that the deeded prppertgr owner sign the
authorization on the grievance complaint would also lead to objectionable resultsin that
there are times in which the interests of the deeded property owner and lessee are not
aligned. For example, in Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, the
Fourth Department permitted the lessee to maintain an Article 7 petition even when the
deeded owner and the municipality reached an agreement on the issue (Ames Dept.
Store, Inc., No. 418 v Assessor,. Bd. of Assessors 261 AD2d at 835). And again in BigV
Supermarkets, Inc., Store No. 217 v Assessor of Town of E. Greenbush, 114 AD2d 726 [3d
Dept 1985], the Third Department held that a lessee could maintain an Article 7 petition
even where the deeded property owner and municipality agreed to arbitrate the issue
(Big V Supermarkets, Inc., Store No. 217 v Assessor of Town of E. Greenbush, 114 AD2d at
728).

Reading RPTL §524[3] to require that the deeded property owner sign the
authorization of the grievance complaint would have precluded the petitioners in Ames
and Big V from challenging their tax assessments. Tt is a fundamental rule-of statutory
construction that "of two constructions which might be placed upon an ambiguous
statute one which would cause objectionable consequences is to be avoided" (People v

Ortega, 127 Misc 2d 717, 724 [Sup Ct 1985]; affd, 118 AD2d 523 [1st Dept 1986], affd, 69

“11-
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NY2d 763 [1987]; McKinney's Statutes § 141).

The Respondents also argue that RPTL § 524[3] (“the person whose property is
assessed”) is found in Article 5 and pertains to administrative complaints before the
board of assessment review and that the standing provision of RPTL §704{1} (“Any
person claiming to be aggrieved by any assessment of real property upon any
assessment roll may commence a proceeding under this article by filing a petition”) is
found in a different article and should, therefore, be construed separately. The filing of &
grievance complaint under Article 5 and its review by the board of assessment isa
jurisdictional prerequisite to filing a petition under Article 7 (RPTL.§ 706; Grossman v Bd.
of Trustees of Vil. of Geneseo, 44 AD2d 259, 263 [4th Dept 1974]). The two articles are
interlocking and pertain to the same subject matter and, as such, the pari materia rule of
statutory construction (see Statutes § 221) requires that both articles be “construed
together and applied harmoniously arnid consistently” (Baldine v Gomulka, 61 AD2d 419,
422 [3d Dept 1978] (internal citations omitted)). In interpreting the phrase “person
claiming to be aggrieved by an assessment,” one court held that it should not be so

narrowly construed:

The statute requires that the petition be brought by a “person claiming to
be aggrieved by an assessment” (RPTL § 704 [1]). It does not state that a
person may only be aggrieved if he has'a statutory obligation to make tax
payments. An individual may be “aggrieved” as a result of a contractual
assessment. Such individuals include lessees who are bound to make
payments to a landlord, contract vendees, and indemnitors. The key is

S12-
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whether the party’s pecuniaiy interests are or may be adversely affected’

by an assessment ot whether the adverse effect is the result of a contract

or direct tax Hability (Pass & Seymour, Inc. v Town of Geddes, 126 Misc 2d

805, 807 [Sup Ct 1984] (internal citations and quotations omitted)).

The logic in interpreting the language of RPTL § 704[1] applies equally to the
language of RPTL 524[3]. The Respondents’ argument that since a leasehold is
personalty and not an estate in land it is not subject to taxation under RPTL § 300 the
phrase in RPTL § 524[3] “the person whose property is assessed” can only apply to the
property owner. The assessment of real estate tax under RPTL Article 3,
administratively challenged undér RPTL Article 5 and judicially challenged under
RPTL Article 7 is an assessment against the real property. As such, the Court of Appeals
has held that where there is an agreement by a leaseholder to pay taxes, a tax
assessment may properly beentered against the leaseholder despite the fact thata
leasehold is personalty and not an estate in land (see Ouk Is. Beach Ass'n, Inc. v Mascari,
47 Misc 2d 21, 26 [Sup Ct 1965], affd sub nom. W. Gilgo Beach Assn., Inc. v Mascari, 25
AD2d 497 [2d Dept 1966], affd sub nom. W. Gilgo Beach Assi. v Mascari, 18 NY2d 861
[1966]).

Finally, RPTL § 524{3] delegates to the Commissioner of the Department of
Taxation and Finance to create the grievance complaint form used by property owners

in making complaints. The Commissioner promulgated both the form RP-524 grievance

-13-
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complaint, as well as its instructions. The instructions to the form under the heading

“GRIEVANCE PROCEDURES” state:

Any person who pays property taxes can grieve an assessment, including:

® property owners
° purchasers
= tenants who are required to pay property taxes

pursuant to a lease or written agreement

The instructions do not advise the reader that purchasers or tenants have to
obtain the property owner’s authorization to use the grievance process, rather, the
instructions -e‘xplicitly state that “tenants who are required to pay property taxes” can
grieve the assessment. The RP-524 form and the RP-524 forin instructions do not, in fact,
distinguish between property owners, purchasers and tenants. Lastly, in explaining Part
four ((“Designation of representative”) of the RP-524 form (the portion of the form the
Respondents’ contend the property owner needed to designate Rite Aid to represent
them on the grievance), the instructions simply state that if “you designated someone
to represent you before the BAR, then list your name, your representative’s name, sign
and date.” If Respondents’ interpretation is correct, then the Commissioner’s
instructions to the RP-524 form are incorrect and should have advised that only a
property owner can grieve an assessment and that a purchaser and tenant was required
to be designated by the property owner. Because the Legislature deferred to the

Commissioner-of the Department of Taxation and Finance to promulgate the RP-524

J14-
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form and its instructions, the Commissioner’s determination thata tenant can grieve the
assessment is instructive and is entitled to some deference (see Koch v Sheehan, 95 AD3d

82, 89 [4th Dept 2012), affd, 21 NY3d 697 [2013]).

Conclusion
Based upon the foregoing, it is hereby

ORDERED that the Respondents’” motion to dismiss is denied in its entirety; and

it is further

ORDERED that the Petitioner's cross<motion is granted in ifs entirety.

e

B C/
WAV
The Horefable aniel ]. Doyle
Supreme Couf't Justice

Dated: February[ '} 2018 /C
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STATE OF NEW YORK
SUPREME COURT CQUNTY OF MONROE

Bisia -9 AR 36
In the Matter of the Application of SRS D LG T s,
WALGREEN EASTERN CO., INC,,
Petitioner, Decision and Order
VS. Index No.: 2017/7289

THE ASSESSOR AND THE BOARD OF
ASSESSMENT REVIEW QF THE TOWN OF
BRIGHTON.

Respondents.

For review of a Tax Assessment under Artcle 7
of the Real Property Tax Law

Appearances

Jacobson Law Firm (Robert |. Jacobson, Esq., of counsel) for the Petitioner
Davidson Fink (Thomas A. Fink Esq. and Jayla R. Lombardo Esq., of counsel) for the
Respondents
Daniel J. Doyle, J.
Before the Court are two motions: (1) The Respondents’ pre-answer motion to
dismiss the petition; and (2) The Pekitioner’s cross-motion to amend the petition.
Walgreen Eastern Co., Inc. {('Walgreens), the Petitioner in this matter, operatesa

retail drug store at 1650 ElImwood Avenue in the Town of Brighton. Walgreens filed a

tax grievance complaint with Respondent Town of Brighton on May 10, 2017.



Walgreens does not own the property in fee; instead, the property is owned by Flower
Shop Brighton, LLC, and is leased by Walgreens. The lease signed by Walgreens
provides that Walgreens “shall have the right to contest the validity or amount of any
tax or assessment levied against the Leased Premises.” The Board of Assessment
Review did not dismiss the complaint, and instead, considered the complaint on its
merits before denying the complaint. Walgreens then commenced this action pursuant
to RPTL Article 7 seeking review of the Board’s decision.

The Respondents’ motion to dismiss is rather straightforward. Relying
principally on the Second Department’s holdings in Larchmont Pancake House v Bd. of
Assessors, 153 AD3d 521 {2d Dept 2017) and Circulo Hous. Dev. Fund Corp. v Assessor of
City of Long Beach, 96 AD3d 1053, 1056 [2d Dept 2012}, the Respondents argue here that
because the complaint was made by Walgreens and not the property owner, the
Petitioner failed to comply with a jurisdictional condition precedent set forth in RPTL§
524[3] that a complaint be made by the property owner. Respondents argue that
because the Fourth Department has not ruled on this application of RPTL 524{3] this
Court is bound to apply the Second Department's holdings in Larchriont and Circulo
(Mtn. View Coach Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984]).

The Petitioner opposes the mation to dismiss and has made a cross-motion to

amend the petition seeking muunc pro tunc relief of providing the authorization of the



property owner and amending the complaint by adding the property owner to the

petition.

The applicable provisions and their purposes

It is well-established that the tax law “relating to review of assessments is
remedial in character and should be liberally construed to the end that the taxpayer's
right to have [its] assess‘ment reviewed should not be defeated by a technicality” Matter
of Great Enstern. Mall v, Condon, 36 NY2d 544, 548 [1975] quoting People ex rel. New York
City Omnibus Corp. v Miller, 282 NY 5, 9 [1939]).

Under Article 7, “any person claiming to be aggrieved by any assessrnent of real
property upon any assessment roll may commence a proceeding under this article”
(RPTL § 704[1] (emphasis added)). The Fourth Department has held that a tenant
obligated by its lease to pay real estate taxes is “an aggrieved person” that has standing
to commence a tax certiorari petition (see Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of
Assessors, 261 AD2d 835, 835 [4th Dept 1999]).

Prior to the commencement of an Article 7 petition, a challenge to the tax
assessment to the property must be made to the board of assessment (see RPTL § 512;
RPTL § 706[2]). The persons “entitled to file complaints in relation to assessments” are

articulated in RPTL § 524 (RPTL § 512[2)). RPTL § 524 governs the submission of



complaints to the board of assessment review and provides in pertinent part that:

a complaint with respect to an assessment shall be on a form prescribed by
the commissioner and shall consist of a staternent specifying the respect in
which the assessment is excessive, unequal or unlawful, or the respect in
which real property is misclassified, and the reduction in assessed
valuation or taxable assessed valuation or change in class designation or
allocation of assessed valuation sought. Such statement shall also contain
an estimate of the value of the real property. Such statement must be
made by the person whose property is assessed, or by some person

authorized in writing by the complainant or his officer or agent to make
such statement who has knowledge of the facts stated therein (RPTL§

524[3] (emphasis added)).

Larclunont and Circnlo and the application of stare decisis

Both Larchmont and Circulo featured petitioner lessees commencing an Article 7
petition after the board of assessment denied their assessment complaints on the merits.
In each case, the Respondent moved to dismiss the Article 7 petition on the grounds of
subject matter jurisdiction and that the petitioner lacked standing. In each case, the
Appellate Division, Second Department held that the petitioner did have standing to
commence the action under Article 7 (see Larchmont Pancake House v Bd. of Assessors, 153
AD3d at 522; Circulo Hous. Dev. Fund Corp. v Assessor of City of Long Beach, 96 AD3d
at1056). quever, the Second Department dismissed the petitions in both matters
holding that RPTL §_524[3] “requires that the property owner file a complaint or
grievance to obtain administrative review of the tax assessment (Circiilo Hons. Dev. Fund

Corp. v Assessor of City of Long Beach, 96 AD3d at 1056 (emphasis in the original);



Larchmont Pancnke House v Bd. of Assessors, 153 AD3d at 522 (citing Circulo). Both
Larchmont and Circulo held that Supreme Court lacked the jurfsdiction to hear the
Article 7 petition, essentially beaﬁng the fact that the petitioner’s complaint as a nullity.
An examination of the facts in Larcimont and Circriolo reveal that though both the
petitioners in those cases leased the property and both were contractually responsible
for paying the taxes on the property, it was not discussed whether either had a lease in
which the owner of the property conferred upon them the right to chatlenge the tax
assessments. Both the decisions in Larchmont and Circulo refer to the requirémenf that
the “property owner” file the complaint, but the statute does not actually use the word
owner, but rather “the person whose property is assessed” (RPTL § 524[3]). Finally,
neither petitioner sought relief to either amend the petition or for velief nunc pro tunc to
provide authorization from the property owner,

While it is true that the Appellate Division is a single statewide court divided
into departments for administralive convenience, and, therefore, the doctrine of stare
decisis requires this Court follow precedents set by the Appellate Division of another
department until the Court of Appeals or the Fourth Department pronourices a contrary
rule (Mountain View Concl Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984]), that
rule is only implicated when the requirements of stare decisis are met and when the

Fourth Department has not ruled on the issue. The stare decisis effect of an appellate



decision is applied “only as to those questions presented, considered and squarely
decided” (People v Bourne, 139 AD2d 210, 216 [1st Dept 1988]). Here, as the decisionsin
Larchmont and Circulo appear to 6nly involve petitioners who did not have a provision
in their leases which authorized them to appeal tax assessments, it does not appear -that
each decision addressed the factual scenario presented here. Likewise, the petitioner in
Larchmont and Circule did not seek amendment and nunc pro tunc releif Walgreens
seeks in this case.

1f the Court were to find that it were bound by the sfare decisis application of
Mountain View Conch Lines, Inc. v Storms, the Court could look instead to Divi Hotels
Mktg. Inc. v Bd. of Assessors of County of Tompkins, 207 AD2d 580, 581 [3d Dept 1994]. In
Divi, the Third Department reversed the trial court’s order denying the petitioner’s
cross-motion to amend and granting the respondent’s motion to dismiss in a case where
the complaint before the board of assessment was in the name of an enfity that would
otherwise have standing to commence an Article 7 petition but did net, at the time, own
the property. The Third Department denied dismissal and allowed the amendment by
“adopting a broad and practical view” reasoning:

The petition in both the administrative and judicial proceedings clearly

identified the subject realty by tax map section, block and lot number,

thereby permitting precise identification of the owner from respondents'

own records, and contained allegations to the effect that the respective

matters were being pursued on behalf of the owner of the property, a

party with undeniable standing, pursuant to authority duly granted. Thus
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viewed, there can be no reasonable question, first, that we are dealing
with a mere misnomer and, second, that no prejudice to respondents
resulted (Divi Hotels Mktg. Inc. v Bd. of Assessors of Countyy of T ompkms 207
AD2d at 581-82).

Indeed, the Second Department's view that an improper or missing authorization

on a complaint before the board of assessment review was not so sacrosanct as to not

allow nunc pro tunc amendment. In Astorin Fed. Sav. & Loan Ass’n v Bd. af Assessors, 212

AD2d 600 [2d Dept 1995], the Second Department permitted the nunc pro tunc

amendment of the administrative complaint that had a defective authorization holding:

The only things necessary to the exercise of jurisdiction are that within the
time specified a complaint under oath in writing be presented stating the
objection and the grounds thereof. Contrary to the appellants' contention,
defects in the form of the complaint have expressly been held not to be
jurisdictional. The appellants received adequate notice of the
commencement of the proceeding, and no substantial right of the
appellants would 'be prejudiced by disregarding the defect. The defect
may thus be properly cured by submission of a properly dated
authorization nunc pro tunc (Astoria Fed. Sav. & Loan Ass'v v Bd. of
Assessors, 212 AD2d at 601 (internal citations and quotations omitted)

Thus, as the Second Department did not overrule Asforia in Larchmont and

Circulo and the Third Department also permitted the nunc pro tunc relief sought by the

Petitioner in this case, Larclimont and Circitlo do not mandate dismissal in this case.

Moreover, as set forth below, the Fourth Department is not silent on this issue.



The Law of the Fourth Department

In discussing Supreme Court’s jurisdiction over a tax certiorari petition, the
Fourth Department has held that for the purposes of Supreme Court's jurisdiction, all
that is required is that:

if a complaint or a reasonable substitute therefore has been timely filed

with the Review Board, that gives jurisdiction, and that other

requirements are procedural and may be supplied by amendment or may

be deemed waived by action of the Board (Raer Corp. v Vil. Bd. of Trusiees

of Vil. of Clifton Springs, 78 AD2d 989, 989 [4th Dept 1980]).
The Fourth Department’s holding was consistent with the Court of Appeals holding in
W.T. Grant Co v Srogi:

the primary purpose of the tax petition Is to give notice to the taxing

authority so that it may take such steps as may be advisable to defend the

claim. That being the case, where adequate notice has been given, we see

no good reason to adhere blindly to a rule which precludes a court from

granting the relief justified by the proof (W. T. Grant Co. v Sragi, 52 NY2d
496, 513 [1981]).

Applying the requirements that only the timely service of a written complaint is
a jurisdictional requirement and that the other requirements imposed by RPTL are
procedural in nature, the Fourth Department has repeatedly held that a board of
assessment’s decision on the merits and failure to dismiss the complaint constitutes a
subsequent waiver of any claimed defects (see Skuse v Town of S. Bristol, 99 AD2d 670
[4th Dept 1984] (board’s deciding the complaint on the merits waived the alleged lack of
written authorization for the board of managers to represent the property owners); City
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of Little Falls v Bd. of Assessors of Town of Salisbury, 68 AD2d 734, 740 [4th Dept 1979] (the
board’s deciding the complaint on the merits waived the failure to state the extent of the
.overvaluaﬁon and file a single application for each parcel); Henderson v Silco, 36 AD2d
439, 440 [4th Dept 1971] (the board by acting on complaint that was not verified and
was given to the Supervisor instead of the Assessor, waived any jurisdictional claim)).
Thus, the Fourth Department has held that should the board of assessment act on

the merits of a timely filed complaint, any alleged defects (even those otherwise going
to jurisdiction) are waived. Herg, the Respondent Board of Assessment received a
timely complaint and rather than dismissing it for the reasons soughf in their motion,
they ruled on its merits, Therefore, even if Larchmont and Criscilo were correctly
decided that a lessee’s complaint to a board of assessment is a jurisdictional defect, the
law of the Fourth Department holds that such a jurisdictional defect is waived if the

board of assessment rules on the merits,

The rules of statutory construction and decisional authority do not favor the
Respondents’ restrictive construction of the Second Department’s reading of RPTL§

524(3]
As discussed above, the Court of Appeals has held that the statutory scheme
regarding tax assessment challenges is remedial in nature. The interpretation of a

remedial statute requires that it * must be liberally construed to effect or carry out the
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reforms intended and to promote justice “(Dewine v State of New York Bd. of Examiners of
Sex Offenders, 89 AD3d 88, 92 [4th Dept 2011) quoting McKinney's Statutes § 321). A
liberal construction of a statute “is one that is in the interest of those whose rights are to
be protected, and if a case is within the beneficial intention of a remedial act it is deemed
within the statute, though actually it is not within the letter of the law" (Dewine v State of
New York Bd. of Exantiners of Sex Offenders, 89 AD3d at 92 (providing a liberal
interpretation of the SORA stahute}).

Here, the Respondents urge the Court to read RPTL § 524(3] to require that the
property owner sign the authorization portion of the grievance complaint. First, the text
of RPTL § 524{3] is not so restrictive. The text of RPTL § 524 [3] states in pertinent park:

Such statement must be made by the person whose property is assessed,

or by some person authorized in writing by the complainant or his officer

or agent to make such statement who has knowledge of the facts stated

therein (RPTL § 524[3] (emphasis added)).

While the Respondents would read the language that the statement “ must be
made by the person whose property is assessed” as only consisting of the property
owner, such a construction is not favored by the decisional authority that holds that a
lessee who is obligated to pay taxes as part of a lease and the right to challenge the
assessment possesses the” requisite unitary property interest” necessary to maintain an
Article 7 action (Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, 261 AD2d 835,

835 [4th Dept 1999] quoting Waldbaum, Inc. v Fin. Adm'r of City of New York, 74 NY2d
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128, 134 [1989]).

To interpret RPTL § 524[3] to require that the deeded property owner sign the
authorization on the grievance con;lplaint would also lead to objectionable results in that
there are times in which the interests of the deeded property owner and lessee are not
aligned. For example, in Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, the
Fourth Deparfment permitted the lessee to maintain an Article 7 petition even when the
deeded owner and the municipality reached an agreement on the issue (Antes Dept.
Store, Iitc., No. 418 v Assessor, Bd. of Assessors 261 AD2d at 835). And again in Big V
Supermarkets, Inc., Store No. 217 v Assessor of Town of E., Greenbush, 114 AD2d 726 [3d
Dept 1985], the Third Department held that a lessee could maintain an Article 7 petition
even where the deeded property owner and municipality agreed to arbitrate the issue
(Big V Supermarkets, Inc., Store No. 217 v Assessor of Town of E. Greenbush, 114 AD2d at
728).

Reading RPTL §524[3] to require that the deeded property owner sign the
authorization of the grievance complaint would have precluded the petitioners in Ames
and Big V from challenging their tax assessments. It is a fundamental rule of statutory
construction that "of two constructions which might be placed upon an ambiguous
statute one which would cause objectionable consequences is to be avoided” (People v

Ortega, 127 Misc 2d 717, 724 [Sup Ct 1985], affd, 118 AD2d 523 [1st Dept 1986), affd, 69
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NY2d 763 [1987]; McKinney's Statutes § 141).

The Respondents also argue that RPTL § 524[3] (“the persoﬁ whose property is
éssessed”) is found in Article 5 and pertains to administrative complaints before the
board of assessment review and that the standing provision of RPTL § 704[1] ("Any
person claiming to be aggrieved by any assessment of real property upon any
assessment roll may commence a proceeding under this article by filing a petition”) is
found in a different article and should, therefore, be constrized separately. The filing of a
grievance complaint under Article 5 and its review by the board of assessment is a
jurisdictional prerequisite to filing a petition under Article 7 (RPTL § 706; Grossman o Bd.
of Trustees of Vil. of Geneseo, 44 AD2d 259, 263 [4th Dept 1974]). The two articles are
interlocking and pertain to the same subject matter and, as such, the pari materia rule of
statutory construction (see Statutes § 221) requires that both articles be “construed
together and applied harmoniously and consistently” (Baldine v Gomulka, 61 AD2d 419,
422 [3d Dept 1978} (internal citations omitted)). In interpreting the phrase “person
claiming to be aggrieved by an assessment,” one court held that it should not be so
narrowly construed:

The statute requires that the petition be brought by a “person claiming to

be aggrieved by an assessment” (RPTL § 704 [1)). It does not state that a

person may only be aggrieved if he has a statutory obligation to make tax

payments. An individual may be “aggrieved” as a result of a contractual

assessment. Such individuals include lessees who are bound to make

payments to a landlord, contract vendees, and indemnitors. The key is
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whether the party's pecuniary interests are or may be adversely affected’

by an assessment not whether the adverse effect is the result of a contract

or direct tax liability (Pass & Seymonr, Inc. v Town of Geddes, 126 Misc 2d

805, 807 [Sup Ct 1984] (internal citations and quotations omitted)).

The logic in interpreting the language of RPTL § 704[1] applies equally to the
language of RPTL 524[3]. The Respondentis’ argument that since a leasehold is
personalty and not an estate in land it is not subject to taxation under RPTL § 300 the
phrase in RPTL § 524[3] “the person whose property is assessed” can only apply to the
property owner. The assessment of real estate tax under RPTL Article 3,
administratively challenged under RPTL Article 5 and judicially challenged under
RPTL Article 7 is an assessment against the real property. As such, the Court of Appeals
has held that where there is an agreement by a leaseholder to pay taxes, a tax
assessment may properly be entered against the leaseholder despite the fact that a
leasehold is personalty and not an estate in land (see Onk Is. Beach Ass'n, Inc. v Mascari,
47 Misc 2d 21, 26 [Sup Ct 1965], affd sub nom. W. Gilgo Bench Assn., Inc. v Mascari, 25
AD2d 497 [2d Dept 1966], affd sub nom. W, Gilgo Beacl Assn. v Mascari, 18 NY2d 861
[1966]).

Finally, RPTL § 524{3] delegates to the Commissioner of the Department of
Taxation and Finance to create the grievance complaint form used by property owners

in making complaints. The Commissioner promulgated both the form RP-524 grievance
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complaint, as well as its instructions. The instructions to the form under the heading
“GRIEVANCE PROCEDURES" state:

Any person who pays property taxes can grieve an assessment, including:

o property owners
° purchasers
e tenants who are required to pay property taxes

pursuant to a lease or written agreement

The instructions do not advise the reader that purchasers or tenants have to
obtain the property owner's authorization to use the grievance process, rather, the
instructions explicitly state that “tenants who are required to pay property taxes” can
grieve the assessment, The RP-524 form and the RP-524 form instructions do not, in fact,
distinguish between property owners, purchasers and tenants. Lastly, in explaining Part
four (("Designation of representative”) of fhe RP-524 form (the portion of the form the
Respondents’ contend the property owner needed to designate Walgreens to represent
them on the grievance), the instructions simply state that if “you designated someone
to represent you before the BAR, then list your name, your representative’s name, sign
and date.” If Respondents’ interpretation is correct, then the Commissioner’s
instructions to the RP-524 form are incorrect and should have advised that only a
property owner can grieve an assessment and that a purchaser and tenant was required
to be designated by the property owner. Because the Legislature deferred to the

Commissioner of the Department of Taxation and Finance to promulgate the RP-524
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form and its instructions, the Commissioner's determination that a tenant can grieve the

assessment is instructive and is entitled to some deference (see Koch v Sheeimn 95 AD3d

82 89 [4th Dept 2012], affd, 21 NY3d 697 [2013]).
Conclusion

Based upon the foregoing, it is hereby

ORDERED that the Respondents’ motion to dismiss is denied in its entirety; and

it is further

ORDERED that the Petitioner’s cross-motion is granted in its entirety

(Dfls

he on abl&Dlar{lelj De le .
Suprpme Court Justice ""

-

Dated: March b 2018

T

Iy Wit

P
-

s

gp HHd BT

15



EXHIBIT 10



STATE OF NEW YORK
SUPREME CCURT COUNTY OF WAYNE COPY

In the Matter of the Application of

RITE AID CORPORATION,
Petitioner, Decision and Order
vs. - Index No.: 75978/2013
77375/2014
TOWN OF WILLIAMSON BOARD OF 7881242015
ASSESSMENT REVIEW, THE ASSESSOR OF 79802/2016
81093/2017

THE TOWN OF WILLIAMSON, and THE TOWN
OF WILLIAMSON, WAYNE COUNTY, NEW YORK,

I.?.espondents.

@
For review of & Tax Assessment under Arkicle 7 : _g;
of the Real Property Tax Law =
e~ Y
: =
Appearances w
'3
)

Jacobson Law Finn (Robert 1. Jacobson, Esq., of counsel) for the Pel:_ilioner
E. Stewart Jones Hlacker Muvxphy LLP (Patrick L. Seely, Jr., Esq., of counsel) for the

Respondents .

Daniel J. Doyle, J.

Before the Court are two motions made in the above-referenced matters: (1) The
Respondenis’ summary judgment motion dismissing the petitions for 2013-2017 on the
grounds that‘the Petitioner failed to comply witha gondil:ion precedent in order to
initiate the proceedings; and (2) The Petitioner’s cross-motion to amend the petition.

Rite Aid, the Petitioner in this matter, operatés aretail drug store at 2061 Route



104 in the Town of Williainson. The parties share a history of litigating the assessed
value of this Parcel (Rite Aid Corp. v Haywood, 130 AD3d 1510, 1511 [4th Dept 2015]) Rite
Aid filed tax grievance complaints with Respondent Town of Williamson for tax years
2013-2017. Rite Aid does not own the propetty in fee; instead, the property is owned by
Gladstone Family, LLC, and is leased by Rite Aid. The lease signed by Rite {h‘d’s
predecessor-in-interest provides that Rite Aid “shall have the right... to appeal the
amount of any real estate tax assessed against the Leased Premises.” The Board of
Assessment Review did not dismiss the complaint, and instead, considered the
complaint on its merits before denying the complaint. Rite Aid then cornmenced this
action pursuant to RPTL Article 7 seeking review of the Board’s decision.

The Respondents’ summary judgment motion is rather straightforward. Relying
principally on the Second Department’s holdings in Larchmont Pancake House v Bd. of
Assessors, 153 AD3d 521 {2d Dept 2017} and Circulo Hous, Dev. Fund Corp. v Assessor of
City of };ong Beach, 96 AD3d 1053, 1056 [2d Dept 2012], the Respondents argue here that
because the complaint was made by Rite Aid and not the property owner, the Petitioner
failed to comply with a jurisdictional condition precedent set forth in RPTL § 524[3] that
a complaint be made by the property owner, Respondents argue that because the
Fourth Department has not ruled on this application of RPTL 524[3] this Court is bound

o apply the Second Department’s holdingé in Larchmont and Circulo (M. View Coach



Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984]).

The Petitioner oppaoses the motion to dismiss and has made a cross-motion to
amend the peﬁﬁon seeking nunc pro tunc relief of providing the authorization of the
property owner and amending the complaint by adding the property owner to the

petition,

The applicable provisions and their purposes

It is weil-established that the tax law “relating to review of assessments is
remedial in character and should be liberally construed to the end that the taxpayer's
right to have [its] assessment reviewed should not be defeated by a technicality” Matter
of Great Eastern. Mall v. Condon, 36 i\IYZd 544, 548 [1975] quoting People ex rel. New York
City Omnibus Corp. v Miller, 282 N'Y 5, 9 [1939]).

Um_ier Article 7, “any person claiming to be aggrieved by any assessment of real
property upon any assessment roll may commence a proceeding under this article”
(RPTL § 704[1} (emphasis added)). The Fourth Department has held that a tenant
obligated by its lease to pay real estate taxes is “an aggrieved person” that has standing
to commence a tax certiorari petition (see Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of
Assessors, 261 AD2d 835, 835 [4th Dept 1999]).

Prior to the commencement of an Article 7 petition, a challenge to the tax



assessment o the property must be made to the board of assessment (see RPTL § 51%
RPTL § 706[2]). The persons “entitled to file complaints in relation to assessments” are
articulated in RPTL § 524 (RPTL § 512[2]). RPTL § 524 governs the submission of
complaints to the board of assessment review and_ provides in pertinent part that:

a complaint with respect to an assessment shall be on a form prescribed by
the commissioner and shall consist of a statement specifying the respectin
which the assessment is excessive, unequal or unlawful, or the respect in
‘which real property is misclassified, and the reduction in assessed
valuation or taxable assessed valuation or change in class designation or
allocation of assessed valuation sought. Such statement shall also contain
an estimate of the value of the real property. Such statement must be

made by the person whose property is assessed, or by some person

authorized in writing by the complainant or his officer or agent to make
such stafement who has knowledge of the facts stated therein (RPTL §

524{3] (emphasis added)).

Larchmont and Circulo end the application of stare decisis

Both Larchmont and Circulo featured a petitioner lessees commencing an Article 7
petition after the board of assessment denied their assessment complaints on the merits.
In each case, the Respondent moved to dismiss the Article 7 petition on the grounds of
subject matter jurisdiction and that the petitioner lacked standing. In each case, the
Appellate Division, Second Department held that the petitioner did have standing to
commence the action under Article 7 (see Larchmont Pancake House v Bd. of Assessors, 153
AD3d at 522; Circulo Hous. Dev. Fund Corp. v Assessor of City of Long Beach, 96 AD3d

at1056). However, the Second Department dismissed the petitions in both matters
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holding that KPTL § 5'24§3] “requires that the property owner file a complaint or
grievance tp obtain administrative review of the tax assessment (Circulo Hous. Dev. Fund
Corp. v Assessor of City of Long Beach, 96 AD3d at 1056 (emphasis in the original);
Larchmont Pancake House v Bd. of Assessors, 153 AD3d at 522 (citing Circulo). Both
Larchmont and Circulo held that Supreme Céurt lacked the jurisdiction to hear the
Article 7 petition, essentially treating the fact that the petitioner’s complaint as a nullity.
An examination of the facts in Larchmont and Circuole reveal that though both the
petitioners in those cases leased the property and both were contractually responsible
for paying the faxes on the property, it was not discussed whether either had a leasein
which the ownier of the property conferred upon them the right to challenge the tax
assessments. Both the decisions in Larchmont and Circulo refer to the requirement that
the “property owner” file the complaint, but the statute does not actually use the word
owner, but rather ”th;e person whose property is assessed” (RPTL § 52413]). Finally,
neither petitioner sought relief to either amend the petition or for relief nunc pro tunc to
provide authorization from the property owner.

While it is true that the Appellate Division is a single statewide court divided
into departments for administrative convenience, and, therefore, the docirine of stare
decisis requires this Court follow precedents set by the Appe]]éte Division of another

department until the Coust of Appeals or the Fourth Department pronouncés a conbrary
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;ule {Mountain View Coach Lines, Inc. v Storms, 102 AD2d 663, 664 [2d Dept 1984)), that
rule is only inplicated when the requirements of stare decisis are met and when the
Fourth Department has not ruled on the issue. The siare decisis effect of an appellate’
decision is applied “only as to those questions presented, considered and squarely
decided” {(People v Bourng, 139 AD2d 210, 216 [1st Dept 1988]). Here, as the decisionsin
Larchmont and Cirenlo appear to only involve petitioners who did not have a provision
in their leases Wl‘&iﬂh authorized them to appeal tax assessments, it does not appear that
each decision addressed the factual scenario presented here. Likewise, the petitioner in
Larchmont and Circulo did not seek amendment and nunc pro tunc releif Rite Aid seeks
in this case.

If the Court were 1o find that it were bound by the siare decisis application of
Mountain View Coach Lines, Inc. v Storms, the Court could look instead to Divi Hotels
Mktg. Inc. v Bd, of Assessors of County of Tompkins, 207 AD2d 580, 581 [3d Dept 1994).In
Divi, the Third Department reversed the trial court’s order denying the petitioner’s
cross-motion to amend and granﬁng the respondent’s motion to dismisg in a case where
the complaint before the board of assessment was in the name of an entity that would
otherwise have star'Lding to commence an Article 7 petition but did not, at the time, own
the property. The Third Department denied dismissal and allowed the amendment by

“adopting a broad and practical view” reasoning:
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The petition in both the administrative and judicial proceedings clearly
identified the subject realty by tax map section, block and lot number,
thereby permitting precise identification of the owner from respondents’ -
own records, and contained allegations to the effect that the respective
matters were being pursued on behalf of the owner of the property, a
party with undeniable standing, pursuant to authority duly granted. Thus
viewed, there can be no reasonable question, first, that we are dealing
with a mere misnomer and, second, that no prejudice to respondents
resulted (Divi Hotels Mkig. Inc. v Bd. of Assessors of County of Tompkins, 207
AD2d at 581-82).

Indeed, the Second Department’s view that an improper or missing authorization

o

on a complaint before the board of assessment review was not so sacrosanct as to not
allow nunc pro tunc amendrnent, In Asforia Fed. Sav. & Loan Ass'n v Bd. of Assessors, 212
AD2d 600 {2d Dept 1995}, the Second Depariment permitted the nunc pro tunc
amendment of the administrative complaint that had a defective authorization holding:

The only things necessary to the exerdse of jurisdiction are that within the
time specified a complaint under oath in writing be presented stating the
objection and the grounds thereof. Contrary to the appellants’ contention,
defects in the form: of the complaint have expressly been held not to be
jurisdictional. The appellants received adequate notice of the
commercement of the proceeding, and no substantial right of the
appellanis would 'be prejudiced by disregarding the defect. The defect
may thus be properly cured by submission of a properly dated
authorization nunc pro tunc {Asforia Fed. Sav. & Loan Ass'n v Bd. of
Assessors, 212 AD2d at 601 (internal citations and quotations omitted)

Thus, as the Second Départment did not overrule Astorigin Larchmont and
Circulo and the Third Depariment also permitted the nunc pro tunc relief sought by the

Petitioner in this case, Larchmont and Circulo do not mandate dismissal in this case.



Moreover, as set forth below, the Fourth Department is not silent on this issue.

The Law of the Fourth Department

In discussing Supreme Court's jurisdiction over a tax certiorari petition, the
Fourth Department has held that for the puriaoses of Supreme Court's jurisdiction, all
that is requirec is that:

if a complaint or a reasonable substitute therefore has been timely filed

with the Review Board, that gives jurisdiction, and that other

requirements are procedural and may be supplied by amendment or may

be deemed waived by action of the Board (Raer Corp. v Vil. Bd. of Trustees
of Vil. of Clifton Springs, 78 AD2d 989, 989 [4th Dept 1980]).

The Fourth Department’s holding was consistent with the Court of Appeals holding in
W.T. Grant Co v Srogi:
the primary purpose of the tax petition is to give notice fo the taxing
authority so that it may take such steps as may be advisable to defend the
claim. That being the case, where adequate notice has been given, we see
no good reason to adhere blindly to a rule which precludes a court from

' granting the relief justified by the proof (W. T. Grant Co. v Srogi, 52 NY2d
496, 513 [1981]).

Applying the requirements that only the timely service of a written complaint is
a jurisdictional requirement and that the other requirements imposed by RPTL are
procedural in r:ature, the Fourth Department has repeatedly held that a board of
assessment’s decision on the merits and failure to dismiss the complaint constifutes a

subsequent waiver of any claimed defects (see Skuse v Town of S. Bristol, 99 AD2d 670
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[4th Dept 1984] (board’s deciding the complaint on the merits waived the alleged lack of
written authorization for the board of managers to represent the property owners); City
of Little Falls v Bd. of Assessors of Town of Salisbury, 68 AD2d 734, 740 [éth Dept 1979] (the
board’s deciding the complaint on the merits waived the failure to state the extent of the
overvaluation and file a single application for each parcel); Hendersen v Silco, 36 AD2d
439, 440 [4th Dept 1971] (the board by acting on complaint that was not verified and
was given to the Supervisor instead of the Assessor, waived any jurisdictional claim)).
Thus, the Fourth Depariment has held that should the board ;>f assessment acton
the merits of a {imely filed complaint, any alleged defects (even those otherwise going
to jurisdiction) are waived. Here, the Respondent Board of Assessment received timely
complaints and rather than dismissing them for the reasons sought in their motion, they
ruled on their mer.lts Therefore, even if Larchmont and Crisculo were correctly decided
that a lessee’s complaint to aboard of assessment is a jurisdictional defect, the law of the
Fourth Departraent holds that such a jurisdictional defect is waived if the board of

assessment rudes on the merits,

The rules of statutory construction and decisional authority do not favor the
Respondents’ resirictive construction of the Second Department’s reading of RPTL §
524[3] .

As discussed above, the Court of Appeals has held that the statutory scheme

-9-
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regarding tax assessment challenges is remedial in nature. The interpretation of a
remedial statutte requives that it * must be liberally construed to effect or carry out the
reforms intencled and to promote justice "(Dewine v State of New York Bd. of Exariners of
Sex Offenders, 89 AD3d 88, 92 [4th Dept 2011] quoting McKinney's Staintes § 321). A
liberal construction of a statute "is one that is in the interest of those whose rights areto
be protected, and if a case is within the beneficial intention of a remedial act it is deemed
within the statute, though actually it is not within the letter of the law" {Dewine v State of
New York Bd. of Examiners of Sex Offenders, 89 AD3d at 92 (providing a liberal
interprefation of the SORA statute)).

Here, the Respondents urge the Court o read RPTL § 524[3] to require that the
property owner sign the authorization portion of the grievance complaint. First, the text
of RPTL § 524]3] is not so restrictive. The text of RPTL § 524 [3] states in pertinent part:

Such staternent mizst be made by the person whose property is assessed,

or by some person authorized in writing by the complainant or his officer

or agent to make such statement who has knowledge of the facts stated

therein (RPTL § 524]3] (emphasis added)).

While the Respondents would read the language that the statement “ must be
made by the person whose property is assessed” as only consisting of the property

owner, such a construction is not favored by the decisional authority that holds thata

. lessee who is obligated to pay taxes as part of a lease and the right to challenge the

assessment possesses the” requisite unitary property interest” necessary to maintain an

-10-
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Article 7 action: {Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, 261 AD2d 835,
835 [4th Dept 1999] quoting Waldbaum, Inc. v Fin. Adm’r of City of New York, 74 N'Y2d
128, 134 [1989]).

To interpret RPTL § 524[3] to require that the deeded property owner sign the
authorization on the grievance complaint would also lead to objectionable resuits in that
there are times in which the interests of the deeded property owner and lessee are not
aligned. For example, in Ames Dept. Store, Inc., No. 418 v Assessor, Bd. of Assessors, the
Fourth Department permitted the lessee to maintain an Article 7 petition even when the
deedéd owner and the municipality reached an agreement on the issue (Ames Dept.
Store, Inc., No. 418 v Assessor, Bd, of Assessors 261 AD2d at 835). And again in Big V
Supermarkets, Inic., Store N, 217 v Assessor of Town of E. Greenbush, 114 AD2d 726 {3d
Dept 1985], the Third Depariment held that a lessee could maintain an Article 7 petition
even where the deeded property owner and municipality agreed to arbitrate the issue
{Big V Supermarkets, Inc., Store No. 217 v Assessor of Town of E. Greenbush, 114 AD2d at
726).

Reading RPTL §524[3] to require that the deeded property owner sign the
authorization of the grievance complaint would have precluded the peﬁticnex:s in Ames
and Big V from challenging their tax assessments. It is a fundamental rule of statutory

construction that "of two constructions which might be placed upon an ambiguous

-11-



statute one which would cause objectionable éonsequences is to be avoided” (Peoplev
Ortega, 127 Misc 2d 717, 724 [Sup Ct 1985), affd, 11_8 AD2d 523 [1st Dept 1986), aftd, 69
NY2d 763 [1987]; McKinney's Statutes § 141).

The Respondents also argue that RPTL § 524]3] (“the person whose property is
assessed”) is found in Article 5 and pertains to administrative complaints beff)re the
board of assessment review and that the standing provision of RPTL § 704[1] (“Any
person claiming to be aggrieved by any assessment of real property upon any
assessment roll may comrnence a proceeding under this article by filing a petition”) is
-found in a different article and should, therefore, be construed separately. The filing of 2
grievance complaint under Article 5 and its review by the board of assessmentis a
jurisdictional prerequisite to filing a petition under Article 7 (RP’TL § 706; Grossman v Bd.
of Trustees of Vil of Genesec, 44 AD2d 259, 263 [4th Dept 1974]). The two articles are
interlocking and pertain o the same subject matter and, as such, the pari materia rule of
statutory construction (see Statutes § 221) requires that both articles be “construed
together and applied harmoniously and consistently” (Baldine v Gonulka, 61 AD2d 419,
422 [3d Dept 1978] (internal citations omitted)). In interpreting the phrase “person
claiming to be aggrieved by an assessment,” one court held that it should not be so
narrowly construed:

The statute requires that the petition be brought by a “person claiming to
be aggrieved by ar. assessment” (RPTL § 704 [1}). It does not state that a

]2~



person may only be aggrieved if he has a statutory obligation to make tax

paymerds. An individual may be “aggrieved” as a result of a contractual

assessment. Such individuals include lessees who are bound to make
payments {0 a landlord, contract vendees, and indemnitors. The key is
whether the party's pecuniary interests are or may be adversely affected’

by an assessment not whether the adverse effect is the result of a contract

or direct tax liability (Pass & Seymour, Inc. v Town of Geddes, 126 Misc 2d

805, 807 [Sup Ct 1984] (internal citations and quotations omitted)).

The logic in interpreting the language of RPTL § 704{1] applies equally to the
language of RI"TL 524f3]. The Respondents’ argument that since a leasehold is
personalty and not an estate in land it is not subject to taxation under RPTL § 300 the
phrase in RPTL. § 524[3] “the person whose property is assessed” can only apply to the
property owner. The assessment of real estate tax under RPTL Article 3,
administratively challenged under RPTL Article 5 and judidially challenged under
RPTL Article 7 is an assessment against the real property. As such, the Court of Appeals
has held that vhere there is an agreement by a leaseholder to pay taxes, a tax
assessment may properly be entered against the leaseholder despite the fact thata
leasehold is personalty and not an estate in land {see Osk Is. Beach Ass'n, Inc. v Mascari,
47 Misc 2d 21, 26 [Sup Ct 1965], affd sub nom. W. Gilgo Beach Assn., Inc. v Mascari, 25
AD2d 497 [2d Dept 1966]. affd sub nom. W. Gilgo Beach Assn. v Mascari, 18 N'Y2d 861
{1966]).

Finally, RPTL § 524]3] delegates to the Commissioner of the Deparhment of
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Taxation and Finance to create the grievance complaint form used by property owners
in making complaints. The Commissioner promuléateci both the form RP-524 grievaitce
complaint, as well as its instructions. The instructions to the form under the heading
“GRIEVANCE PROCEDURES” state:

Any person who pays property taxes can grieve an assessment, including:

* propezty owners
. purchasers
. tenants who are required to pay property taxes

- pursuant to a lease or written agreement

The instructions do not advise the reader that purchasers or tenants have to
obtain the property ownet’s authorization to use the grievance process, rather, the
Ingtructions explicitly state that “tenants who are required to pay property taxes” can
grieve the assessment. The RP-524 form and the RP-524 form instructions do not, in fact,
distinguish between property owners, purchasers and fenants. Lastly, in explaining P;rt
Four (("Designation of representative”) of the RP-524 form (the portion of the form the
Respondents’ contend the property owner needed to designate Rite Aid to represent
them on the grievance), the instructions sirhply state that if “you designated someone’
to represent you before the BAR, then list your name, your representative’s name, sign
and date.” If Respondents’ interpretation is correct, then the Commissioner’s
instructions to the RP-524 form are incorrect and should have advised that only a

 property owner can grieve an assessment and that a purchaser and tenant was required
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to be ciesignated by the property owner. Because the Legislature deferred tc; the
Commissioner of the Department of Taxation and Finance to promulgate the RP-524
form and its instructions, the Commissioner’s determination that a tenant can grieve the
assessment is instructive and is entitled to some deference (see Koch v Sheehan, 95 AD3d

82, 89 [4th Dept 2012}, affd, 21 NY3d 697 [2013]).

Conclusion

Based upon the foregoing, it is hereby

ORDEEED that the Respondenis’ motion to dismiss is ﬁenied in its entirety; and
it is further

ORDEEED that the Petitioner’s cross-motion is granted in its entirety.

Dated: Mayz'_/ 2018 m @7

The Honotable D
Supreme Cour

At BF NEW YBRE, EOUNTY ﬁE \’-'M’NF. =

lgih:hael Tarkowskl, C!uggrrhc County of Waysie of the Cougty
Coun of sald County and ofthe Supreme Com being Cownsof -, .
Recosd baving B commoen seal te
DOHEREBY CERTIFY thati bavecnmpm thiscopy withihe ...
on;mal filed o7 secorded in this office and-that the samerisn oE

trenseript theteof and of the whole 0fsaid criginal. i
|N \’ﬂ'l'NESS WHEREOF, [ have heseurito 3 sqg‘my I:an'ﬂ nm! o

/,é/ ;; famxed sald Couns -~ 5
SEDPURTOSEC OF.CO&W
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Volume 7 - Opinions of Counsel SBEA No.
123

Oninions of Counsel index

Assessment review (standing) (shopping center lessee) (residential tenant) - Real Property Tax
Law, 8§ 524, 704;

A shopping center lessee who is obligated by lease to pay taxes has the right to
administrative and judicial review of the assessment of the property leased. However, a
residential apartment tenant does not.

We are asked if a lessee in a shopping center has standing to bring a complaint before the
board of assessment review and, subsequently, an Article 7 proceeding for judicial review of the
assessment of the property containing the leased premises. We are also asked whether a tenant in
an apartment complex has similar standing.

Section 524(3) of the Real Property Tax Law specifies that a complaint to the board of
assessment review must be made by “the person whose property is assessed, or by some person
authorized in writing by the complainant or his officer or agent to make such statement who has
knowledge of the facts stated therein.” While this language implies that the complainant must be an
“owner” of the property or his agent, the courts have construed this language more broadly as
having to be read in conjunction with Article 7 of the RPTL.

Pursuant to that Article “any person claiming to be aggrieved by any assessment of real
property upon any assessment roll” may commence a judicial proceeding for review of that
assessment (8 704(1)). Section 706(2) provides, however, that a petitioner must show that “a complaint
was made in due time to the proper officers” to correct the assessment complained of. In McLean'’s
Department Stores v. Commissioner of Assessment, 2 A.D.2d 98,153 N.Y.5.2d 342 (3d Dept., 1956),
the court concluded that “[s]ince the right of judicial review is preserved for the benefit of persons
claiming to be ‘aggrieved, it clearly follows that every complainant whose status is comprehended by
that term is entitled to complain to the board [of assessment review] and obtain the preliminary
review necessarily precedent to the judicial proceeding” (id., 153 N.Y.5.2d, at 345).

The same court has defined an “aggrieved person” as “one whose pecuniary interests are or
may be adversely affected [by an assessment]” (People ex rel. Bingham Operating Corp. v. Eyrich,
265 App. Div. 562, 40 N.Y.5.2d 33, at 35 (3d Dept., 1943)). More specifically, a lessee of property
obligated to pay taxes curing the term of the lease has been held 10 be a “person aggrieved” and
therefore entitled to seek review of an assessment (McLean'’s Department Stores, suprg; see also,
Matter of Burke, 62 N.Y. 224 (1875); and, Arlen Realty and Development Corp. v. Board of Assessors,
74 A.D.2d 904, 425 NY.S. 2d 85E (2d Dept., 1980)). In 4 Op. Counsel SBEA No. 87, we concluded that
where a mortgagee could be directly affected by an assessment, the mortgagee would have
standing to obtain review of an assessment on the mortgaged premises (see also, Suburbia Federal
Savings and Loan Asscciation v. Mayor, 76 A.D.2d 841, 428 NY.5.2d 323 (2d Dept., 1980}, in which
the court held that where a mortgagee’s alleged injury is not direct but only a mere possibility, the
mortgagee is not an “aggrieved person” entitled to commence a certiorari proceeding). On the facts
related to us, therefore, we conclude that the shopping center lessee has standing to obtain
administrative and judicial review of the assessment of the property leased.

hitps:/iwww.tax.ny.govipubs_and_bulls/erpts/legal_opinions/v7/123.him 112
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The same conclusion does not necessarily apply to apartment dwellers. We have not found
any reported cases applicable to the rights of residential lessees to challenge assessments. it would
appear that, based on the judicial decisions cited above, a tenant must demonstrate his obligation to
pay directly the taxes levied on the property or, in some manner, demonstrate that he will be “directly
injured” by the assessment. Absent such a showing, a residential renter would be in the same
position as the petitioners in the Suburbia Federal case, supra.

It should be noted that Chapter 471 of the Laws of 1978 established assessable property
interests for those who rent residential real property. That Chapter made such persons liable for the
payment of taxes due on the rental premises and likewise afforded them an opportunity to challenge
the assessments on such premises. The effective date of this Chapter, however, has been indefinitely
postponed (L1982, ¢.893).

it is our opinion, therefore, that without the statutory interest provided by Chapter 471, without
liability for the payment of the taxes on the rented property, or absent some other direct injury
resulting from the assessment, tenants of residential apartment units do not have standing to
complain before the board of assessment review in regard to the assessment of the property in
which their apartments are located.

September 7, 1982

NOTE: Revised to incorporate statutory references changed by Chapter 714 of the Laws of 1982,
effective January 1, 1983. Pursuant to Circulo Hous. Dev. Fund Corp. v. Assessor of City of Long
Beach, 96 AD3d 1053 {2d Dept. 2012) and Larchmont Pancake House v. Board of Assessors of the
Town of Mamaroneck, 153 AD3d 521 (2d Dept. 2017), a complaint to a Board of Assessment Review
filed in any county within the Second Judicial Department (Dutchess, Kings, Nassau, Orange, Putnam,
Queens, Richmond, Rockland, Suffolk, Westchester) must be signed by the property owner. To the
extent this Opinion states or implies otherwise, it is superseded. This Opinion is still supported by
MclLean’s Department Stores, Inc. v. Commissioner of Assessment of City of Binghamton, 2 AD2d 98
(3d. Dept. 1956), in the Third Judicial Department.

Updated: December 11, 2017
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Opinions of Counsel index

Assessment review {standing} (shopping center lessee) (residential tenant) - Real Property Tax
Law, §§ 524, 704

A shopping center lessee who is obligated by lease to pay taxes has the right to
administrative and judicial review of the assessment of the property leased. However,
a residential apartment tenant does not.

We are asked if a lessee in a shopping center has standing to bring a complaint before the
board of assessment review and, subsequently, an Article 7 proceeding for judicial review of the
assessment of the property containing the leased premises. We are also asked whether a tenant in
an apartment complex has similar standing.

Section 524(3) of the Real Property Tax Law specifies that a complaint to the board of
assessment review must be made by “the person whose property is assessed, or by some person
authorized in writing by the complainant or his officer or agent to make such statement who has
knowledge of the facts stated therein.” While this language implies that the complainant must be
an “owner” of the property or his agent, the courts have construed this language more broadly as
having to be read in conjunction with Article 7 of the RPTL.

Pursuant to that Article “any person claiming to be aggrieved by any assessment of real
property upon any assessment roll” may commence a judicial proceeding for review of that
assessment (§ 704(1)). Section 7056(2) provides, however, that a petitioner must show that “a
complaint was made in due time 1o the proper officers” to correct the assessment complained of. In
MclLean’s Department Stores v. Commissioner of Assessment, 2 A.D.2d 98, 153 N.Y.5.2d 342 (3d
Dept., 1956), the court concluded that “[s]ince the right of judicial review is preserved for the
benefit of persons claiming to be ‘aggrieved, it clearly follows that every complainant whose status
is comprehended by that term is entitled to complain to the board [of assessment review] and
obtain the preliminary review necessarily precedent to the judicial proceeding” (id., 153 NY.S.2d, at
345).

The same court has defined an “aggrieved person” as “one whose pecuniary interests are
or may be adversely affected [by an assessment}” {People ex rel. Bingham Operating Corp. v.
Eyrich, 265 App. Div. 562, 40 N.Y.S.2d 33, at 35 (3d Dept., 1943)). More specifically, a lessee of
property obligated to pay taxes during the term of the lease has been held to be a “person
aggrieved” and therefore entitled to seek review of an assessment (McLean’s Department Stores,
supra; see also, Matter of Burke, 62 N.Y. 224 (1875); and, Arlen Realty and Development Corp. v.

Board of Assessors, 74 A.D.2d S04, 425 N.Y.S. 2d 855 (2d Dept,, 1980)). In 4 Op. Counsel SBEA

No. 87, we concluded that where a mortgagee could be directly affected by an assessment, the



mortgagee would have standing to obtain review of an assessment on the mortgaged premises
(see also, Suburbia Federal Savings and Loan Association v. Mayor, 76 A.D.2d 841, 428 N.Y.S.2d
323 (2d Dept., 1980}, in which the court held that where a mortgagee’s alleged injury is not direct
but only a mere possibility, the mortgagee is not an “aggrieved person” entitled to commence a
certiorari proceeding). On the facts related to us, therefore, we conclude that the shopping center
lessee has standing to obtain administrative and judicial review of the assessment of the property
leased.

The same conciusion does not necessarily apply to apartment dwellers. We have not found
any reported cases applicable to the rights of residential lessees to challenge assessments. It
would appear that, based on the judicial decisions cited above, a tenant must demonstrate his
abligation to pay directly the taxes levied on the property or, in some manner, demonstrate that he
will be “directly injured” by the assessment. Absent such a showing, a residential renter wouid be
in the same position as the petitioners in the Suburbia Federal case, supra.

it should be noted that Chapter 471 of the Laws of 1978 established assessable property
interests for those who rent residential real property. That Chapter made such persons liable for
the payment of taxes due on the rental premises and likewise afforded them an opportunity to
challenge the assessments on such premises. The effective date of this Chapter, however, has
been indefinitely postponed (L1982, c.893).

It is our opinion, therefore, that without the statutory interest provided by Chapter 471,
without liability for the payment of the taxes on the rented property, or absent some other direct
injury resulting from the assessment, tenants of residential apartment units do not have standing to
complain before the board of assessment review in regard to the assessment of the property in
which their apartments are located.

September 7, 1982

Note: Under Larchmont Pancake House v. Board of Assessors of the Town of Mamaroneck, ___
NY3d ___ (2019}, a lessee who is not legally responsible for paying the real property tax on the
leased property is not entitled to seek judicial review of the assessment under RPTL Article 7.

Updated: April 08, 2019
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MEMORANDUM

AN ACT to amend the real property law and the real
property tax law in relation to administrative and Judi-
cial review of assessments, and judicial review of state
}::oc.ard determinations in relation to county and state equal-
ization rates and special franchises, and to repeal sub-
divisicn one of section five hundred twelve angd sections
five hundred twelve-a, seven hundred saven, seven hundred
sixty, fifteen hundred twenty-four armd fifteen hundred
twenty-six of such law

Purpose

This Lil! is intended to: (1) consolidate the provisions of the Real Froperty Tex
Law reluting to administrative review of assessments; {2} define the grounds for
administrative, judicial and small claims assessment review and eliminale certain
archaic terminology; (3) limit the proof in judicial proceedings 1o review spueial
franchise assessments; nd {4) relocate the provisions of the Real Préperty Tax Law
providing for judicia) review of State Board determinations in relation to écunty
equalization and state equalization rates.

Summary of Provisions

This bill would consolidate most existing statutory provisions relatiny to
edministrelive review of assessments in & new title one-A in article five of the Rcal
Property Tax Law. References to Real Property Tax Law §§522-328 are to sections

thal would be contained in new title one~A. A distribution tabie is ettnched.
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Bill section one would mnel.ld Real Property Tax Law §338~-y(2) by deleting the
authority of a bourd <.>f managers, acting as agent of onc or more unit owners, 10 ser'k
. udm:mbuuuve und Judncxal rev:ew of eondcm:mum awe&,ments. i ’l‘hc subswncc of
'thcse provisions would be lrun ferred to Re;n Pmperty Tax Law §§a24(4) fmd a new
704(5). ' |
Bill section two would amend Real Property Tax Law §102(4), which defines the
-term "Board of assessment review®, by deleting the reference to Real Property Tex
Law §1524 and by replacing it with a reference to Real Property Tax Law §523.
Bill section three would amend Real Property Tax Law 5506(1) and (2) by
dele.ting references to Real Property Tax Law 51526 and replacing them  with
. references to Real Property Tax Law §526. This bill section would also delete the lust
sentence of Real Property Tax Law §506(2), rélating to the date for boards of
assessment review to meet for the purpose of hearing complaints in relation to
assessments, anticipating that this 'language would be reecodified as Real Property Tax
Law §512(1) (see, bill section 4).
Bill sections four, five and six would amend Real Property Tax Law §512 relating
10 the hearmv of complaints in relation to assessments. Bill section four would repeel
Real Property Tax Law §512(1) and add a new §512(1) specifying the date for meetings
of the boarg of assessment review to hear complaints in relation to sssessments, The
provisions of existing Real Property Tax Law §512(1) would be transferred to various
, sections of title one-A (sece, attached distribution table). Bill seetion five would
32 : further amend Real Property Tax Law $512 by renumbering subdivision two as
‘ subdivision three, and by adding a new subdivision two specifying that the perscns
entitled to file complaints with the board of assessment review, the time and manner
of filing such complaints and the grounds for review would be governed by Resl

Property Tax Law §524. Bill section six would amend Real Property Tex Law §512(3),

-
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as renumbered. by bill section 5, by deleting the reference to Resl Property tax Luw
" §1524 and replacing it with a reference to title one-A, 5o that the powers and duties of

boards of assessment review in respect to the hearmg and determmatxon of complaints

in relauon to assessments would be governed by txtle one-A Real Property 'I‘ax an '

§512 is maintained outside of title one-A because there are assessing units which are

required to have boards of assessment review, but which &glso have assessment
calendars established by local law or charter provision that differ from the general
. provisions of the Real Property Tax Law,

Bill section seven would repeal Real Property Tax Law §512-a. The substance of
Real Property Tax I;aw §512-a would be recodified as Real Property Tax Law §527.

Bill section eight would amend Real Property Tax Law §514 to correet a
reference to the "board of review” and to update the assessors’ oath to teke into
gccount the revised standard of assessr;lent set forth in Real Property Tax Law §305 as
addéd by chapter 1057 of the Laws of 1981, 7

Bill section nine would add é new titlé one-A (§§522-528) to article five of the
Real Preperty Tax Law, which would consolidate most of the existing provisions of

articles 5 and 15-A relating to'administra'tive review of assessments.

§522 Definitions

This seetion, read in conjunction with §524(2) of this title, would define the
grounds for administrative review of assessments.
Section 522(4) would define "excessive assessment" as a ground lor

administrative review, Paragraph (a) would codify the traditional ground of

"overvaluation”. Paragraph (b), when read in eonjunction with §522(8) defining

"axable nssessed valuation, would make clear that denial of a partial exemption is

subject to administrative review (See, Sikora Realty Corp. v. City of New Yark, %62 _

N.Y. 312, 186 N.E. 786; Young Womens Christian Association of the Citv of New York

"/to‘fQ
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v. City of New York, 217 A.D. 406, 216 N.Y.S. 248, aif'd, 245 N‘Y 592, 157 N.E, 858).
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Paragraphs (c) and (d) are made necessary by chapter 1057 of the laws of 1981 and
_ would make sub;ect to adm:mstratwe rgwew a faxlm-e to comply w1th exther the . ,

trans:t:on assessment provisions of Real Pro'perty Tax Law §1904 or the limitations on
increases in assessed value set forth in real Property Tax Law §1805,

Ssetion 522 (6) is derived from Real Property Tax Law §51802(3) and 1903(7),
added by chapter 1057 of the Laws of 1981 » and would defiﬁe "miselassification® as a
ground for administrative review. The term "class designation" is defined in §522(3) by
reference to Real Property Tax Law §S1802 and 1903,

Section 522(9) would define Munequal assessment" as a ground for administrative

. review. Paragraph (a), applicable to all assessing units other than special assessing

units, would provide for traditional "whole poll" inequality, Paragraph {b) would
pi‘ovide for “class inequality” in special assessing units. These provisions extrapolate
the definitions of inequality conta.tined in Real Property Tax Law §5706 and 707.
Paragraph (¢) is derived from lang'u.ag.e added to Real Property Tax Law §512(1) by
chapter 1022 of the Laws of 1981 and provides for whole roll and class inequality in
the case of certain residential real property, regardless of the type of assessing unit in
which such property is located,

Section 522(10) would defined "unlawful assessment" as & ground for review.

Paragraphs a-e are intended to codify what are traditionally known as "ilegal

assessments”, and with the exception of paragraph (e), were derived from Rea}

Property Tax Law §550(7),

. ¢

§523 Bosrd of Assessment Review

Section 523(1) would recodify Real Property Tax Law 51524{1)(a),.relating to the

composition of boards of asssessment review with an appropriate change in the

-
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statutory reference appesring in §1524(1}a). The last two sentences of this
subdivision would recodify Real Property Tax Law §1524(4); relating to compcﬁéation
for '-I';lémb;(e-;"‘s of boards of 'a’s'é;és:s';n‘éﬁ}f':';‘é:\.!iew;'.wi'th- an .hg;g;rc;pf'gé'{e': ;el;ang;.'x:n' the'
statutory reference appearing in §1524,

Section 523(2) would recodify Real Property Tax Law §1524(1)(b), relating to
disclosure of potential confliets of interest by members of boards of assessment
review, with an appropriate change in the statutory reference appearing in §1524.

Section 523(3) would recodify Real Property Tax Law §1524(2)(e), which

authorizes the Nassau County Board of Assessment Review to appoint a secretary.

§524 Complaints with Respeet to Assessments

Section 524 is intended to set forth in one place the reé;uirements which a
taxpayer must satisfy to have administrative review of an assessment.

Section 524(1) would recodii:y the first sentence of Real Property Tax Law
§1526(3) relating to the time and place of filing complaints in relation to assessments.

Section 524(2) end (3), read in conjunction with the definitions in seetion 522,
would recodify the substance of Real Property Tax Law §512(1) relating to the
contents of a compleaint and the persons entitled to file a complaint. Additionally, the
groundshfor review would be expanded to take intc account the provisions of Real
Property Tax Law, articl-cs 18 and 19 added by chapter 1057 of the Laws of 198i.

Section 524(4) recodifies the substance of Real Property Law §339-y(2), relating

o to the authority of a hoard of managers, acting as agent of one or more unit owners, to

file 2 complaint with the board of assessment review.
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§525 Hearing and Determination of Complaints

Sectioh 525 is intended to set forth the powers and duties of the board of
assessment revmw in relat:on to hearmg anc] determmmg complamts w1th respect to
assessm ents '

Section 525(1) rec;odifies Real Property Tax Law §1524(2)(a), relating to the
authority of the board of assessment review to fix the time and place of its meeting to
hear complaints with respect to assessments.

Section 525(2) substantially recodifies Real Property Tax Law §1524(2)(b) and the
last sentence of Real Property Tax Law §1524(3) relating to the powers and duties of
the board of assessment review during the meeting to hear complaints with respect to
assessiments, |

Section 525(3) would consolidate the first four sentences of Real Property Tax
Law §1524(2)(c) and the fourth sentence of Real Property Tax Law §512(1), the latier
&s added by chapter 1022 of the Laws of 1981, relating to the powers and duties of the
board of assessment review when determining ecomplaints in relation to assessments.

Section 525(4) would recodify the remainder of Real Property Tax Law
§1524(2)e), relating to individual notice of the board of assessment review's
determination and would make a technical correction to the seventh sentence of Real

Property Tax Law §1524(2)c) as added by chapter 1022 of the Laws of 1981,

§ 526 Assessors' Responsibilities

Section 526 would consolidate all of the assessors' responsibilities in relation to
the administrative review of assessments, from the time of completion of the
tentative assessment roll to the correction of the roll in accordance with the changes

ordered to be made by the board of assessment review.
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§526(1) would recodify Real Property Tax Law §1526(1), relating to notice of

completion of the tentative assessmerit roll.

.- L 8§528(2)° would recodify ' Real ‘Property Tax Law’ '§l§§6k2),"i‘éleiting“’" to public

inspection of the tentative assessment roll.

5526(3) would recodify the last sentence of Real Property Tax Law §§26(3),
requir::ng the assessor to transmit complaints received by him to the board of
assessment review, with an appropriate change to the statutory reference appearing
therein.

§526(4) would recodify the first sentence of Real Property Tax Law §1524(3),
requiring the assessor to attend all hearings of the board of assessment review.

§526(5) would recodify Rea) Property Tax Law §1524(2)(d), requiring the aséessor
to enter on the assessment roll the changes made by the board of assessment review,

with an appropriate change in the statutory reference appearing therein.

§527 Failure to Meet for Purpose of Hearing Complaints

Section 527 would recodify Real Property Tax Law §512-a.

§528 Application of Title

Section 528 would be derived from Real Property Tex Law 551558, 1560 and
1562(1). When read in conjunction with new §522(5), it is intended to make the

applicability of title one-A the same as Real Property Tax Law, Article 15-A.

Bill section ten would amend Reel Property Tax Law §552(3) by deleting the
reference to Real Property Tax Law §1524 and inserting a reference to Real Property

Tux Laow §8575 and 526,
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Bill section eleven would amend title one of artiele seven of the Real Property
Tex Law by adding a §701 containing definitions. These definitions are intended to

. define the grounds for judicial review and would be similar to the definitions in Real

- .
P

" Property Tax Law §522; - ' T iTer e enand oot

Bill section twelve would amend Real Property Tax Law §704 by adding & new
subdivision {ive which would recodify the provisions of Real Property Law §339-y(2),
relating to the authority of a board of managers, acting as agents for one or more unit
owners, 10 seck judicial review of condominium assessments.

Bill section thirteen would amend Real Property Tax Law S706 by deleting
§706(1) and adding a new §796{1), ic be read in conjunction with Real Property Ta:-c
Law §701, specifying the grounds for review. The change to the last sentence of Real
Property Tax Law §706(2) is intended to eliminate the reference to “illegality, error or
inequality” without altering the substance of the sentence,

Bill section fourteen would t:epeél Real Property Tax Law §707 because this
section would be superfluous when Real Property Tax Law §706 is read in conjunction
with the definitions in §701.

Bill sections fifteen-nineteen would amend Real Property Tax Law §§710, 720(1),
726(1), 726(2) and 726(3), to delete references to "illegal™ and "erronecus” assessments
in favor of "unlawful" and "excessive® assessments, and to provide for m.isclassification
of real property.

Bill section twenty would add Real Property Tax Law §729, a definitional
section, to title one-A of article seven of the Real Property Tax Law. The definitions
contained in this section would be similar to those.that would be contained in Real
Property Tax Law §522, however, the definition of "excessive assessment" would not
refer to transition assessments in "approved assessing units", nor to limitations on

increases in assessed value in "special assessing units”. Additionally, the definition of

LT Y R - St met T T W e 0



-0

uncqual assessment™ would be derlved from Real Property Tax ...p.w 5730 These._,.,_ .
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' pro-.us:ons Are mtended to mamtmn the ccope ‘of review currenlly authonzed by article

seven, litle one-A. .

Bill section twenty-one would amend Real Property Tax Law §730(1), relatirg to
the grounds for judicial small claims assessment review, so that it would b'e read in
eonjunctlion with Real Property Tax Law §729. Real Property Tax Law §73){2),
relating to individual notice éf the hearing of ficer’s'determinations, would be amended
1o delete the reference to Real Property Tax Law §1524, replacing it with a reference
1o Real Property Tax Law §525(4). Real Property Tax Law §730(4}, relating to the
contents of the judicial small claims assessment review petition would be amended to
add a reference to "taxable assessed value®,

BHI seetions twenty-two and twenty-three would amend Real Property Tax Law
§§729 und 734 to delete references to "erroneous” assessments in favor of "excessive™
assessments.

Bill section twenty-four would amend Real Property Tax Law §744(1) to provice
that in a judicial procecding to review a special franchise assessment the state
equalization rate or speeial equalization rate used in determining the fing) specinl
franchise assessment shall be binding: and conclusive on the parties.

Bill seetions twenty-five through twenty-seven would repeal Real Property Tax
Law §760, rclating to judicial review of State Board determinations ir relation to
county equalization and state equalization rates, and recodify the substance of §760 in
new Real Property Tax Law §§830 and 1218,

Bill section twenty-cight would repeal Renl Property Tax Low $§1524 and 1526,

Bill section twenty-nine would provide for an effective date.
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Existing Law

Real Property Law §339-—y provides for- admxnastratwe and judieial review of
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"2 éohdominid assessments.

Rerl Property Tax Law §506(1) and (2) and Real Pfoperty Tax Law §1526(1) end
(2) provide for notice of completion of the tentative assessment roll and public
examination of the tentative assessment roll,

Real Property Tax Law §§512 and 1524 provide for administrative review of
complaints in relation to assessments before boards of assessinent review as defined in
Real Property Tax Law 5102(4). The scope of the review authorized by these

” provisions is expressly limited to the determination of whether an assessment is
"illegal™, "erroneous" or "unequal®, The grounds for review are not defined in these
provisions except in the case where a complaint specifies that an assessment is
unegual and the property is improved by a one, two or three family residence.
Additionally, Real Property Tax. Law §§1802(3) and 1903(7) provide that the
classification of real property pursuant to these sections is also subject to
administrative review.

Real Prop'er'ty Tax Law §512-g provides for administrative review of assessments
in the event that the bosrd of assessment review fails to meet fo;- this purpose.

Real Property Tax Law §514 requires assessors to ma.ke an oath and verification
before filing their finally completed assessment rolls.

Real Property Tax Law_ 5552 sets forth the procedure to be used for the
correction of clerical errors and unlawful entries on tentative assessment rolls.

Title one of artiele seven of the Real Property Tax Law (§§700 et seq) authorizes
a téxpayer to institute a proceeding in supreme court to review an assessment. The
scope of the review authorized by these provisions is whether an assessment if

"illegal®, "erroneous by reason of overvaluation or miselassification” or "uncquel in
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that the assessment has been ﬁ\ade "at a higher ‘proportionate valuation than the

nsse%menl of other real property" {d'ascssmrr units other lhan "special assessmg umls“

N (RIS .
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L 'see, Real Proper{y Tux Law §'?EIG) or "at a hlgher proport:ona!.e valuat:on than lhe

assessment of other real property in the same class" ("specinl assessing units"; sce,
Real Property Tax Law §707). The terms "illegality", "erroncous by reason of
overvaluation" and "misclassification" are not sl&tuto}'iiy'defined.

Title one-A of article seven of the Rea) Property Tax Law authorizes owners of
certain residential resl property to scek small claims judicial review of the assessment
of such property. The secope of review is expressly limited to the determination of
whether an assessment is Yerroneous by reason of overvaluation” or "unequal” in that
the assessment is "at a higher proportion of value than other residential property...or
at a higher proportion of value than all property". The phrase “erroneous by reason of
overveluation” is nol defined by statute,

Real Properly Tax Law §744 governs action by the court in judicial proceedings
to review special franchise assessments and subdivision one thereof provii:s that "the

court may take evidence as it may deem necessary...and determine gll questions raised

- by the petition and the answer thereto",

Real Property Tax law §760 provides for judicial review, pursuant to article 78
of the Civil Practice Laws and Rules, of State Board determinations relating to county

equalization and state equalization rates,

Statement in Support

The Real Property Tax Law was enacted in 1958 (L,1958, ¢.959) and recodified
most of the real property tax provisions then found in the Tax Law, the Village Law,
the Edueatinn Law and other miscellancous statules, The purpose of this

recodificution, ns noted in the Governot's Approval memorandum, was to lighten the
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burden of assessors and provide public officials und taxpayers with a more useful ool

+ in toping with-the complicated real property tax:system of ‘the Statc, "'I‘hrough'

obsolete provisions...". This bill is & continuation of that effort. .

Administrative review of assessinents by locally constituted boards of
assessment review is currently governed by various provisions of articles five,
fifteen-A, eighteen and ningteen of the Real Property Tax Law. 'This bill would
rearrange and consolidate these statutory provisions into 8 new title ane-A located in
article fi;'e of the Real Property Tax Law. The focus of this effort is to clesrly
delincate the various responsibilities of taxpayers, boards of assessment review and
assessors. This will serve to facilitate understanding of the administrative review
proeess by both taxpayers and publie officials.

More importantly, this bill would also define the grounds for administrative, as
well as judical review of assessments. '-Phis aspect of the bill is imperative if confusion
is to be avolded in the wake of two significant 1931 amendments to the Reul Property
fax Law.

Prior to 1981, the scope of administrative and judicial review of assessmoents wes
Yimited to a determination of whetﬁer an assessment was “illegal”, "erroneous by
reasen of overvaluation”, or "unequal in that the assessment has been made at & higher
proportionate valuation than the asscssiment of other real property on the same roll”,
Further refinement of these grounds for review was left to case law.

Chapter 1022 of the Laws of 198! amended the Real Property Tax Law lo
provide for "small eclaims" assessmenl review. This measure amended the
administrative reviéw provisions to define an “uncqnnl". ussessment, in the case of

certain residential rea] property, in terms of either whole roll or class inequality,

3

Additionally, this measure added a new title one-A to article seven authorizing judicial

- .

1 rearrangéinent’ of Subject; hetter; simpliffeation’ of 1dRguage and the - elimination of - 7
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small claims assessment review in the case of cerlain residential real properly where

it is alleged that the assessment is "unequal in that it has been made al & highcr

~ propornon of value thun other .es;dentlal property on the same roll or at.ghigher: -

proporllon ol‘ value than all property on the same roll or crroncous by reason of

valuation”,

Chapter 1057 of the Laws of 1981 established "special assessing units" and
"approved sssessing units”, ;:;rovided for various classifications of real property in
each, and made "misclassification" a ground for administrative and judicial review.
Moreover, this legislation provided for limitations on increases in assessed value
applicable to special assessing units, and transition assessments applicable in epproved
assessing units, which could become the focus of administrative and judicial review, In
either of these cases the precise grounds for review are not speeified in the statute
and preswmably left to case law. Finally, chapter 1057 also amended the provisions of

title one of article seven %o establish "elass inequality” as a ground for judieial review

in "speeial assessing units", while retaining "whole roll" inequality for the remainder of

lhe Slate. llowcever this legislation did not specify whether administrative review in
special assessing units is limited to "class inequality", "whole roll® inequalily or bath,

The combined effect of the 1981 legislation and the reliance on the courts to
refine the grounds for administrative and judicial review makes it vory difficult for
taxpayers and public officials to know the preeise grounds for assessment review, This
bill would remedy this situation by specifically defining the grounds for administrative,
judicial and judicial small eluims assessment review. Additionsully -t!u: uninformatjve
and archaic terins "erroneous" and "illegal", as they relate to assessments, would he
deleted in favor of the termns "exeessive" and "untaw{ul”.

With respeet to judicial proceedings to review special franchise assessments, this

bill would supersede the holding in Consolidated Edison Company of New York v,

- .



"\

e R ATRTE
g

cOYe# 70
J6y70

>

State Board of Equalization and Assessment, 73 A.D,2d 31, 425 N.Y.5.24d 651, aff'd 53

-14~

(N.Y.2d 975, 441 N.Y.S.2d 9, thereby eclarifying the Legislative intent as to the

et we ’
PR

.. Telationships .between .articles 6 and 7 of the I.tg_al.Pl:ofg_e_e_r_"ty_'lja_x..,l,gy'.ar\_q between
litics one and two within article 7 of the Real Propcr‘t); Tax Lm'v.. This has become
more necessary in view of the ammendments made by chapter 1057 of the Laws of 1981,
Finally, this bill would remove the statutory provisions concerning judicial
review of State Board determinations in relation to county equalizations and state
equalization rates from article seven of the Real Property Tax Law, and recodify

these provisions in articles eight and twelve where they more properly belong,

Budgel haplieations:

None on the Statie or Local level.
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f-2or BUDGET REPORT ON BILLS Session Yoar: 19 82
: SERATE JULLE1S Introduced by: ASSEMBLY

No. i Committee on Rules Ne. 13057

Lew: Real Property Sections:

Real Property Tax

Pivision of the Budget recommendotion on the above bill:

ATPIOve: e X Yeto: No Objection:—_ HNo Recommendetion: ——-

‘. Subject gnd Purpose:

This bill consolidates and recodifies provisions in the Real Property
and Real Property Tax Laws concerning administrative and judicial
assessment review. It also limits proof of inequality in special fran-
chise assessment appeals to the State equalization rate.

2. Summary of Provisions: Currently, a number of administrative assessment
* Teview provisions are scattered throughout Real Property and Real Pro-
perty Tax Laws. In addition to consolidating these provisions, this

bill, effective January 1, 1983, would:

- clarify the conditions under which assessments may be appealed; and

- stipulate that the State equalization rate or special equalization
rate shall be the sole factor considered in reviewing the assessment
appeal of a special franchise (utilitles using a public right of
way). This provision would be retroactive to January 1, 1973.

3. Prior Legislative History: Nome for this bill.

4. Arguments in Support:

a. This bill would facilitate the assessment review process by better
defining the review responsibilities of property owners, assessment
review boards and assessors.

b. By retroactively restricting evidence in special franchise assess-
ment appeals to the State equalization rate, this proposal could
limit potential local government tax refund liabilities that could
result from pending court challenges. Utilities such as Con Edison
that have filed assessment appeals based on the use of other assess-

ment computation methods would not be eligible for refunds unless K

the State special equalization rate is used as the basis for the t

appeal. t

5. Possible Objections: Utility companies may argue that their ability to

appeal special franchise assessments would be unfairly limited by i
restricting hearing evidence to the State special equalization rate, i
rather than allowing the use of such assessment computation methods as t
all-sales or sample selection., However, these alternative methods had

not been available for application in speclal franchise reviews until a
recent Court of Appeals decision. By limiting evidence to the special

Dot~ Examiner:

Dispasition: Chopier No. Veto Ne.
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equalization rate, this bill restores the appeals process to its prior
state, .

6. Other State Agencies Interested: The State Board of Equalization and
Assessment strongiy supports this bill,

7. Known Position of Others: The New York State Association of Counties,
the Association of Towns and New York City support this bill, Utility
companies can be expected to oppose the bill.

8. Budgetary Implications: None for the State.

9. Recommendation: This bill consolidates existing administrative assess-

- ment review provisions, and establishes the State equalization rate as
the sole source of proof of inequality in special franchise assessment
appeals. Since the bill would clarify assessment appeals practices and
could possibly limit local tax refund liabilities, the Division recom-
mends enactment.
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Tpnasmuch as this bill does not appear to relate to
+he functions of the Department of Law, I am not commeniing
thereon, at this time. However, if there is a particular

aspect of the bill upon which you wish comment, please advise

mne.

ROBERT ABRAMS
Attorney General .-~
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STATE OF NEW YORK
OFFICE OF THE STATE COMPTROLLER
ALBANY, NEW YORK
12236

EDWARD V. REGAN .
STATE COMPTROLLER July 22, 1982 JUL 2 2 "98?

REPORT TO THE GOVERNOR ON LEGISLATION
T0: The Honorable John G. McGoldrick, Counsel to the Governor:

Rri: Assembly Int. 13057

e ar——

INTRODUCED'BY: Committee on Rules

TITLE: AN ACT to amend the real property law and the
real property tax law, in relation to.
administrative and judicial review of
assessments, and judicial review of
state board determinations, in relation
to county and state equalization rates
and special franchises and to repeal
subdivision one of section five hundred
twelve and sections five hundred twelve-a,
seven hundred seven, seven hundred sixty,
fifteen hundred twenty-four and fifteen
hundred twenty-six of the real property
tax law relating thereto

EFFECTIVF DATE: January 1, 1983 except that section 24
shall take effect immediately :

RECOMMENDATION: No objection
DISCUSSION:

This bill amends the Real Property Law and Real Property
Tax Law in relation to the administrative and judicial review
of assessments and the judicial review of special franchise
assessments.

The bill assembles provisions relating to the administra-
tive review of assessments into new title l-A of Article 5 of
the Real Property Tax Law and includes a definitional section
(section 522) for purposes of clarifying the subject area.

It also includes separate sections setting forth the responsi-
bilities of property owners as to complaints (section 524}, the
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requirements as to hearing and determination of complaints by

the board of assessment review (section 525) and the responsi-
bilities of the assessors concerning the tentative assessment

roll (section 526). :

Article 7, which pertains to the judicial review of assess-
ments, is amended by the addition of a new section 701 which
sets forth the same definitions employed in the new title 1-A
(section 522). A definitional section is also added for use in
small claims assessment review (section 729}.

Subdivision (1) of section 744 is also amended to provide
that evidence on the issue of whether a special franchise assess-
ment is unegual shall be limited to the State egualization rate
or the special equalization rate used in determining the final
special franchise assessment under review.

The OFffice of State Comptroller has no objection to this
bill.

EDWARD V. REGAN
State Comptroller

By

JLC :JLK:kh
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SECARTARY OF THE d0ARD

JOUNSES
EXECUTIVE DEPARTMENT

STATE BOARD OF EQUALIZATION AND ASSESSMENT

AGENCY BUIL DIMC 24 - EMPIRE STATE PLAZA
ALEANY, NEW YORr -2223

July lé, 1982

Hon. John G. McGoldrick
Counsel to the Governor
Executive Chamber
State Capitol

Albany, New York 12224

Dear Mr. McGoldrick:

Re: Assembly Bill No. 13057
By: Committee on Rules

The attachments to this letter summarize in detail the
recodification which would be accomplished by the above-captioned
bill. As described in those materials, the provisions to be
recodified relate to the administrative and judicial review of
assessments. These provisions, currently located in Articles 5,
15-A and 7 of the Real Property Tax Law, are a combination of
sections of law previously recodified from several statutes in
1958 (c.959) and a series of post 1958 amendments to the Real
Property Tax Law.

among the most significant of the recent amendments are
those creating the so-called independent board of assessment
review (L.1970, ¢.957), the small claims assessment review prugram
(L.1981, ¢.1022) and the classification concept of new Articles
18 and 19 (L.1981, c.1057). The above-captioned bill would
consolidate these provisions and modernize some of the terminology,
particularly by the addition of definitions. The resulting new
title 1-A of Article 5 for administrative review and revised
titles 1 and 1-A of Article 7 for judicial review would orovide
a clear statutory structure of the review of assessments.

We are aware that a minor technical problem would apparently
be created by the enactment of both this bill and Senate ¢184-B
(i.e., Real Property Tax Law, §514), but that problem can easily
be resolved by an amendment next year.

,4.. /5§57 .
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Bill section 24 of the above-captioned bill would overrule
the decisions of the Court of Appeals and Special Term- on the
issues of pleading and proving inequality in the ongoing litiga-
t+ion between Consolidated Edison and the State Board. Although
our position in this aspect of the litigation was upheld by
Judge Koreman at Special Term, on appeal, the Appellate Division
reversed and the Court of Appeals affirmed the Appellate Pivi-
sion.2 All of the dissenting judges, Greenblott in the appellate
Division, and Cooke, Jones and Meyer of the Court of Appeals,
recorded their agreement with our position on the basis of
Judge Koreman's opinion. '

On the other hand, the opinion of Judge Mahoney, which was
the basis for the four votes in the Appellate Division and the
four votes in the Court of Appeals, concluded that "We cannot
agree ... that it was the Legislature's intent to foreclose
special franchise owners from attempting to prove the ineguality
of their assessments." Clearly, the passage of the above-captioned

bill indicates that this was and is precisely the Legislature's
intent. .

The lawsuit was commenced because Consolidated Edison wants
a fundamental change in the valuation methodology used by the
State Board for special fracnhise properties. In our judgment,
the most significant reason for the very existence of the ratio
issue in this litigation is the confusion of the past several
years in regard to the use of the equalization rate in certiorari
proceedings commenced by owners of non-special franchise property
(Real Property Tax Law, Article 7). The several statutory amerd-
ments beginning in 1977 and culminating in chapter 1057 of the
Laws of 1981, have produced a host of judicial decisiors, many of
which are ambiguous and some of which reflect the inconsistent
statutory amendments. Consolidated Edison understandably took
advantage of this situation, particularly with respect to the
Standard Brands? deéisdions and chapter 126 of the Laws of 1273.

The resulting judicial interpretations in this litigation
hold that Consclidated Edison may prove ratio and that in special
assessing units the egualization rate is not even admissible.

lConsolidated Edison v. State Board of Equalization and Asséss-
ment, S.Ct., Albany Co., January 25, 1982, Lowery, J.

2Consolidated Edison v. State Board of Egqualization and Assess-—
ment, 98 Misc.2d 491, rev., 2 app.piv.2d 31, aff'd, 53 N.Y.24 975
{opinions enclosed).

J’l’hese amendments and decisions, with which you are guite
familiar, are summarized in the recent Court of Appeals opinion in
the J.A. Green case, a Copy of which is also enclosed.

45t andard Brands, Inc. v. Walsh, 92 Misc.2d 903, aff'd, 60
app.Div.2d 605, mot. for 1v. to app. Gdenied, 43 N.Y.2d 649,
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These decisions effectively supersede section 606, which directs
the Board to use the latest state equalization xate or special
equalization rate. 1In addition, the decisions reject the separate
and distinct treatment of special franchise properties.

For purposes of the administration of the special franchise
assessment program (Real Property Tax Law, Article 6), we believe
the Consolidated Edison decisions place the State Board (and,
necessarily, the mun1c1pa11t1es in which special franchise
property is located) in an untenable position. In effect, the
equalization rate, which must be used by the State Board pursuant
to section 606, cannot be defended in court.

Based upon our exhaustive analyses of classification and
delegation associated with Senate 7000-A of 1981, we believe
that in terms of constitutional law it is certain that the Leg-
islature may single out special franchise property for separate
tax treatment. Indeed the constitutionality of Article 6 was
bpheld in Metropolitan Street Railway (174 N.¥. 417), and the
fystem which would be codified by this bill was specifically
kddressed by Judge Koreman in terms of constitutional issues.
In addition, there is no indication in either the Appellate
Division reversal or the Court of Appeals affirmance that the
appellate courts were concerned with that possibility.

There remains the retroactive effective date (bill section
29) which we recognize may become an issue in the litigation.
We believe that a strong case can and will be made for the con-
stitutionality of the provision. In our judgment, it is essential
e make the distinction between the special franchise proceeding
{(wherein ratio is fixed by section 606) and all other non-special
franchise Article 7 proceedings, wherein ratio is one of the
factors which must be proven (Real Property Tax Law, §720(3);
see also, Real Property Tax Law, §305(2)).

Bearing in mind this distinction, we believe the language of
 Slewett & Parber, Colt and J.A. Green is more than adequate
support for the proposition that the effect of this legislation,
which would precede the entry of any judgment on ratio in this
litigation, may be made retroactive.

Finally, we note two important factors. PFirst, the legisla-
tion would in no way foreclose Consolidated Edison (or any
special franchsie owner) from the review of the full value of
the property. And, second, the larger portion of the utility
industry's property, the non-special franchise- properties (which
are generally overassessed by local assessors (consider the
treatment of class three property in new Article 18) is eligible
for assessment review under Article 7, with proof of ratio
pursuant to section 720(3).
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Both because of the utility of the recodification and because
of the urgency of the special franchise administrative provision,
we respectfully urge that the .above-captioned bill be approved.

(:i;\ tr ars,
obert I.. Heebe
ce: Mr. Gaskell

Members of the State Board
of Equalization.and Assessment

Attachments:



" Memorandum

STATE OF HEW YORK
CESCUTIVE DEPAN ST

DIVISION GF EQUALIZATION AND ASSESSMENT

July 8, 1982

TO: Mr. Beebe

FROM:  Michael E. Kupferm@

SUBJECT: Assembly Bill No. 13057
By: The Committee on Rules’.

This bill would recodify the provisions of the Real Property Law and the Resl
Property Tax Law relating to adm:mstratwe, judicial and small claims judicial review
of assessments, and judicial review of Sitate Board determinations of county
equalization and state equalizetion rates. The subject bill would also amend Real
Property Tax Law section 744(1) to provide that in a judicial proceeding to review a
special franchise assessment, the state egualization or speeial equalization rate used
in determining the special franchise assessment shell be binding and eonclusive on the
parties.

The attached Memorandum in Support of the subjeet bill sets forth in great
deteil the contemplated recodification and includes a distribution table. References in
the memorandum to Real Property Law section 339-y(2) are incorrect (Real Property
Law §339-y(2) was renumbered subdivision (4} by L.1981, c.1052); however, the subject
bill contains the proper statutory references. The need for the recodification is set
forth in the memorandum at page 11 et, seq.. Rather than repeating the detail
contained in the memorandum, the followmg is a summary of the major features of the
recodification. .

Administrative Review of Assessments {Bill sections 1-10 and 28)

As a result of the enactment of the so-called Assessment Improvement Law of
1970 (L.1970, ¢.957), the statutory provislons governing administrative review of
assessments are located in Articles 5 and 15 of the Real Property Tax law. The
subject bill would repeal Real Property Tax Law sections 512(1), 512-a, 1524 and 1526
‘and reenact the substanee of these provisions in a new title one-a, located within
Article 5 of the Real Property Tax Law, entitled "Administrative Review of
Assessments"”, This is desirable because adminstrative review of assessments is an
integral part of the process of preparing assessment rolls. Moreover, consolidation of
these provisions into one title would make it easier for taxpayers and Iocal offxc:als to
understand the administrative review process,
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The provisions of the new title would alsc modernize the terminology used fo
describe the grounds for administrative review, and as modified, would set forth
comprehensive definitions of the various grounds for administrative review. In view of
the enactment of chapters 1022 and 1057 of the Laws of 1981, which established three
separate definitions of inequality and established misclassification as an entirely new
ground for review and provided for transition assessments and limitations on increases
in assessed value, this aspect of the subject bill is particularly desirable.

Further, the new title would clarify an ambiguity concerning the right of a
taxpayer to file-a complaint with the board of assessment review at an adjourned
hearing date. Under present law, a taxpayer may file a complaint with the assessor
prior to the hearing of the board of assessment review or with the board of assessment
review at such hearing or at any adjourned hearing (RPTL, $1526(3)). However, Real
Property Tax Law section 512{2) provides only that the board of assessment review
"shall have authority to aceept a complaint on any adjourned dey.” The new title
would make these provisions consistent by preserving the authority of the board of
assessment review to accept a complaint on any adjourned hearing date, but limiting a
taxpayer's right to file a complaint at such time to instances where such a procedure is
"authorized" by the board of assessment revievr,

Judicial Review of Assessments (Bill sections 11-19)

Chapter 1057 of the Laws of 108] established one definition of inequality for
special assessing units and another for all other assessing units. Asa result, there are
now two sections in title one of Article 7 of the Real Property Tax Law — section 706
which is applicable to assessing units other than special assessing units and section 707
which is applicable to special assessing units ~~ governing the contents of petitions for
judicial review. The subjeet bill would repeal Real Property Tax Law section 707 and
would amend Real Property Tax Law section 706 to apply to all assessing units.

The grounds for judicial review would be set forth in Real Preperty Tax Law
section 706 and comprehensively defined in a new Real Property Tax Law section 701,
The definitions would separately define the term "unequal assessment” for special
assessing units and for all other assessing units. The definitions would also clarify
several other ambiguities created by chapter 1057 by defining misclassification, and by
providing for judicial review of transition assessments and of judicial review of the
application of assessment limitations, taking into account the differences between
special assessing units and all other assessing units, Additionally, the terminology used
to describe the grounds for judicial review would be modernized throughout title one
of Article 7 of the Real Property Tax Law. These features of the subject bill are
similar to the changes that would be made in relation to administrative review and
would facilitate taxpeayer and loeal official understanding of the judicial review
process.
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Small Claims Judicial Review of Assessments (Bill sections 20-23}

Title one~-a of Article 7 of the Real Property Tax Law would be amended by
modernizing the terminology used to describe the grounds for review and by adding a
new seetion 729 defining the grounds for small claims judicial review. These changes
are similar to the changes that would be made in connection with administrative and
judieial review and would also facilitate understanding by the public.

Judicial Review of State Board Determinations in Relation to County Equalization and
State Equalization Rates (Bill sections 25-27)

Real Property Tax Law seetion 760 would be repealed. The substance of this
provision would be recodified as new Real Property Tax Law sections 830 and 1218 .

With respect to proof of ratio in a judicial proceeding to review a special
franchise assessment, Real Property Tax Law section 744(1) currently provides that in
such a proceeding "... the court may take evidence as it may deem neeessary ... and
hear and determine &ll questions raised by the petition and the answer thereto." In
Consolidated Edison Company of New York v. State Board of Equalization and
Assessment, 73 A.D.2d 31, 425 N.Y,8.2d 651 1989) atf'd 553 N.X.2d 975, 441
N.Y.5.2d 669 (1981), the Court held that retio i5 an issue Which may be litigated in a
judieial proceeding to review a special franchise assessment alleged to be unequal, and
that ratio may be proved by any of the methods set forth in Real Property Tax Law,
section 720{3) (i.e., select parcel method, analysis of actual sales or introduection of
the state equalization rate), The subjeet bill (bill section 24) would supercede this
Court decision by making the State egualization rate conelusive and binding upon the
parties on the issue of whether a speciel franchise assessment is unequal.

If approved, the bill would become effective on January 1, 1983, except that the
provision relating to judicial review of special franchise assessments would take effect
immediately and apply to any proceeding commenced on or after January 1, 1973 and
not finally determined as of the effective date hereof and to all proceedings hereafter
comimenced.
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AN ACT to amend the real property law end the real
property tax law in relation to administrative and judicial
review of assessments, and judicinl review of state board
determinations in relation to county and state equalization
rates, and to repeasl subdivision one of section five hundred
twelve and sections five hundred twelve-a, seven hundred

. seven, seven hundred sixty, fifteen hundred twenty-four and
fifteen hundred twenty-six of such law

Purpose

This bill islintended to: (l). consolidate the provisions of the Real Property Tax
Law relating to administrative l"eview of assessments; (2) define the grounds for
administrative, judicial and small claims assessment review and eliminate certain
archaic terminology; (3) limit the proof in judicial proceedings to review speeiil
franchise assessments; and (4) relocate the provisions of the Real Property Tax Lus
providing for jugicial review of State Board determinstions in relation ic euvuni;
equalization and state equalization rates.

Summary of Provisions

This bill would consolidate imost existing statutory provisions reluting o
administeative review of assessments in & new title one-A in artiele five of the R
Property Tax Law. References to Real Property Tax Law §§522-528 are tu sections

that would be contained in pew title one-A. A distribution table is attached.
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as renumbered’ by ‘bill sectx '"fs, by deletmg the reference to Real Property tax Law

§1524 and replacmg it thh areference to title one—A, that the:- powers end duties of

boards of assessment revuew in: respect to thc hearmg _,and etermmat:on of complaints

in relation to assessments would be governed by t:tle nes A.' 'R' . 1 Property Tax Luw

§512 is mamtamed outsnde of utle one-A becaus

requlred to have boards of assessrnent revxew, but whlch also have assessiment
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-§522 Defnmtlcms

This section, read infféd':ﬂjunetlon “with 5324(2) of “this title; would delin: l.¢
grounds for administrative- revuw of assessments.

Section 322(4.{1. would deflne "excessive assessment" as & ground {or

. f

administrative review. Paragraph {a} would codxfy the tmitiona! around o

“overvaluation”. Paraaraph (b), when read in con unctxon with 5522(8) defininz

"“taxable assessed valuatxon;:: ;would make clear tha-ti Jer _1; of a. partxa; exemintion 1:

subject to administrative review (Sce, Sik&i-nvfiﬁaltyi-fc v. City ofNew York, 252

iofizof the Gity of Nes Y are



-i -

. v. City of New York, 217 A.D. 406, 216 N.Y.5. 248, aff‘d, 245 N.Y. 592, 157 N.E. 858).

Paragraphs (¢} and (d) are made necessary by chapter ‘1057 of the laws of 1981 and
would make subjeet to admlmstratwe review a fa:lure to comply with either the
‘transition assessment prov:smns of Real Property Tax. Law 51904 or the limitations on
increases in assessed value set forth in real: Property Tax Law S1805.

Section 522 (6) is dérived from Real Property Tax Lew SS-1802§3) and 1903(7),
added by chapter 1057 of thé ‘Laws of 1981, and would def?in'é “miscldésification" as a
ground for administrative revnew. The term "elass des:.‘;'r_n_a___uon" is defined in §322(3) by
reference to Real Property lax Law §51802 and 1903.

© Seetion 5_22(9) would.;ggf:i_ﬁia "unequal assessment” as a ground for administrative
review. Paragraph (a), apphcabie to all assessing units other than special assessing
units, would provide for tr;Bitfi'onal "whole roll" inequality. Paragraph (&) wouls
provide for "elass incquality" in special assessing units. These provisions extrapslsi-
the definitions of inequality c,or-itained in Real Property Tax Law §8706 anc 707,
Paragraph (c) is derived frqféi.ladguage added to Real Property Tax Law 551'2'(1; by
chapter 1022 of the Laws of!981 and provides for Wh"rd'l'é‘t.'oll and class inerjuaiity in
the case of eertain residential real property, regardiess-‘:‘bf the type of assessing unit :n
which such property is locatad.

Section 522(10) wouldfﬁ%deﬁned "unlawful assessment” as a ground for revica.
Puragraphs a-e are inten'dgd to codify what are traéii‘ionally known s Cillegal
assessments”, and with the’ exception of paragraph (e), were derived fro . Reul

Property Tax Law §550(7).

'§523 Board:of Assessment Review

Section 523(1) would recodify Re‘ﬁb—‘ﬁr_bperty Tax I;&'x_yiSIﬁz-i(i:!u). refating 12 e

compesition of boards of assessmcent review with an appropriats chans
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statutory reference appearing in S§1524(1Xa). The last two sentences of this

subdivision would recodify Real Property Tax Law §1524(4), releting to compensation

for members of boards of amssessment review, with an appropriate change in the
statut.ory reference appearing in §1524, L
Section 523(2) would recodify Real Property Tax Law $1524(1)(b), ::elating to
disclosure of potential conflicts of interest by members of hoards of assessment
review, with an appropriate change in the statutory reference appearing in §1524,

Section 523(3) would recodifly Real Property Tax Law $§1524(2)e), which

authorizes the Nassau County Board of Assessment Review to appoint a secretary.

§524 Complaints with Respect to Assessments

Section 524 is intended to set forth in one- place the requirements which a
taxpayer must satisfy to have administrative review of an assessment.

Section 524(1} would reeo&ify the first sentence of Real Property Tax Law
§1526(3) relating to the time and place of filing complaints in relation to assessments,

Section 524(2) and (3), read in conjunction ;uith the definitions in section 572,
would recodify the substance of Real Property Tax Law §512(1) relating to the
contents of a complaint and the persons entitled to file a complaint. Additionally, the
grounds for review would be expanded to take into account the provisions of Keal
Property Tax Law, articles 18 and 19 added by chapter 1657 of the Laws of 1451.

Section 524(4) recodifies the substunce of Real Property Law §339-3(2), relatin;
to the authority uf a bourd of managers, acting as agent of one or more unit ¢ aqers, o

file # complaint with the bourd of assessment review.
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§525 Hearing and Determination of Complaints

Section 525 is intended to set forth the powers and duties of the board of
assessment review in relation to hearing and determining complaints with respect to
assessments.

Section 525(1) recodifies Real Property Tax Law §1524(2Xa), reiati.ng -to the
authority of the board of assessment review to fix the time and place of its meeting to
hear complaints with respect to assessments. |

Section 525(2) substantially recodifies Real Property Tax Law §1524(2)(bj} and the
last sentence of Real Property Tax Law §1524(3) relating to the powers and duties of
the board of assessment review during the meeting to hear complaints with resf:ect to
assessments.

Section 525(3) would consolidate the first four sentences of Real Property Tax
Law §1524(2)(c) and the fourth sentence of Real Property Tax Law §512(1), the lutter
as added by chapter 1022 of the Laws of 1981, relating to the powers and duties of the
board of assessment review when determining complaints in relation to assessments.

Section 525(4.} would recodify the remainder of Real Property Tux Law
§1524(2Xe), relating to individual notice of the board of assessment rev.ow's
determination and would make a technical correction to the seventh sentence of Reui

Property Tax Law §1524(2){(c) as added by chapter 1022 of the Laws of 1981,

§ 526 Assessors' Responsibilities

Seation 526 would consolidate all of the assessors’ responsibilities in relstion to
the administrative review of assessments, from the time of completion of tie
tentative assessment roll to the correction of the roll in accordance with the chanig.s

ordered to be made by the board of assessment review.

S PP S UR T SRR~ BN St

R Ll e L

=
L
4
4
w3
3
=

:

B R B R e s, s L i e b 2 A

OF
3



- -

§526(1) would récodify Iiea_l Property Tax Law §51526(1), _relating to notice of
completion of the tentative assessment roil.

§526(2) would recodify Reasl Property Tax Law S§1526(2), relating to public
inspection of the tentative assessment roll,

§526(3) would recodify the last sentence of Real Property Tax Law §526(3),
requiring the assessor to transmit complaints received by him to the board of
assessment review, with an appropriate change to the siatutory reference appearing
therein.

5525(4) would recodify the f{irst sentence of Real Property Tax Law S1524(3},
reguiring the assessor to attend all hearings of the board of assessment review. '

§526(3) would reccdify Real Property Tax Law §1524(2Xd), requiring the assessor
to enter on the assessment roll the changes made by the board of assessment review,

with &n appropriate change in the statutory reference appearing therein,

§527 Failure to Meet for Purpose of Hearing Complaints

Section 527 would recodify Real Property Tax Law §512-2,

§528 Application of Title

Section 528 would be derived from Real Property Tax Law $S1538, 1360 und
1562(1). When read in conjunction with new $§522(3), it is intended to meke the

applicability of title one-A the same as Real Property Tax Law, Article 15-A.

Bill section ten would amend Real Property Tax Law §352(3) by deleting inc
reference to Reul Property Tux Law §1524 and inserting & reference to Heal Prop:riy

Tax Law 88525 and 526.
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Bill section eleven would amend title one of articie seven of the Real Property
Tax Law by adding a §701 containing definitions. These definitions are intended to
define the grounds for judicial review and would be similar to the definitions in Real

’

Property Tax Law §522.
Bill section twelve would amend Real Property Tax Law §704 by adfﬂng & new

subdivision five which would recodify the provisions of Real Property Law §339-y(2),
relating to the authority of a board of managers, acting as agents for one of more unit
owners, to seek judicial review of condominium assessments.

Bill section thirteen would amend Real Property Tax Law §706 by deleting
§765(1) and adding a new §706(1), to be read in conjunction with Real Froperty Tax
Law §701, Speeifying the grounds for review. The change to the last sentence of Real
Property Tax Law §706(2) is intended to eliminate the reference to "illegality, error or
inequality" without altering the substance of the sentence.

Bill section fourteen would repeal Real Property Tax Law §707 becuuse this
section would be superfluous when Real Property Tax Law $706 is read in conjunction
with the definitions in §701.

Bill sections fifteen-nineteen would amend Real Property Tax Law §5710, 72u(1),
726(1), 726(2) and 726(3), to delete references to "illegal” and “erroneous” asssessments
in favor of "unlawful" and "excessive" assessments, and' to provide for misclassification
of real property.

Bill section twenty would add Rea! Property Tax Law §7289, a definitional
section, to title one-A of article seven of the Real Property Tax Law. The definitions
contained in this section would be similer to those that would be contained in Ren!
Property Tax Law §522, however, the definition of "excessive assessment” would not

refer to transition assessments in “approved assessing units", nor to limitations on

inereases in assessed valuc in "special assessing units”, Additionally, the dafinition =7
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“unequal assessment" wpuld be derived from Real Property Tax Law 8730, These
provisions are intended to maintain the scope of review currently authorized by article
seven, title one-A. |

Bill section twenty-one would amend Heal Property Tax Law §7368(1), relating to
the grounds for judieial small claims assessment review, so that it would be read in
conjunction with Real Property Tax Law §729., Real Property Tax Law §73042),
relating to individual notice of the hearing off iéer's determinaticns, would be amended
to delete the reference to Real Property Tax Law §1524, i'eplacing it with a reference
to Real Property Taux Law 8§525(4). Real Property Tax Law §730(4), relating to the
contents of the judicial small claims assessment review petition would be umended to
add a reference to "axable assessed value™.

Bill sections twenty-~-two and twenty-three would amend Rea!l Property Tax Law
§5729 and 734 to delete references to "erroneous” assessments in favor of "exceasive”
assessments, |

Bill section twenty-four would amend Real Property Tax Law §744(1) to provide
that in a judicial proceeding to review a special franchise assessment the staie
equalization rate or special equalization rate used in determining the final special
franchise assessment shall be binding and conclusive on the parties.

Bill sections twenty-five through 1weilty—seven would repeal Reul Proport, 'i..\;
Law §760, relating to judicial review of State Board determinations in relativi. o
county equalization and state equslization rates, and recodify the substunce of 575
new Real Property Tax Law 55830 and 1218.

Bill section twenty-eight would repeal Heal Property Tax Law §81534 anc 15:%,

Bill seetion twenty-nine would provide for an effective date,

L

a
e
)
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Existing Law
" Real Property Law §339-y provides for administrative and judicial review of

condominium assessments,

Real Property Tax Law $506(1) and (2) and Real Property Tax Law §1526(1) and
(2) provide for notice of completion of the tentative assessment roll .and publie
examination of the tentative assessment roll.

Real Property Tax Law 5§§512 and 1524 provide for administrative review of
complaints in relation to assessments before boards of assessment review as defined in
Real Property Tax Law $102(4). The scope of the review authorized by these
provisions is expressly limited to the determination of whether an assessment is
"illegal”, “erroneous” or "unequal". The grounds for review are not defined in these
provisions except in the case where a complaint speecifies that an assessmert s
unequal and the property is improved by a one, two or three family residence.
Additionally, Real Property 'l‘a.x Law §81802(3) and 1903(7) provide th:t the
classificution of real property pursuant to these sections is also <ubject 0
administrative review.

Real Property Tax Law §5312-g provides for administrative review of asse: nonts
in the event that the board of assessment review fails to meet for this pu~po:e.

Real Property Tax Law $514 requires assessors to make an oath and ver:liestion
before filing their {inally completed assessme:ﬁ rolls.

Real Property Tax Law §552 sets forth the procedure to be uscd for the
correction of clerical errors and untawful entries on tentative asscssment rolis, |

Title one of articie seven of the Real Property Tax Law (85700 et seg) authorize:
a taxpayer to institute a proceeding in supreme court to review an assessment, The
scope of the review nuthorized by these provisions is whether nn assess —ont if

“illegal”, "erroncous by reason of overvaluation or miselssification™ oy "unen T
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that the assessment has been made "at a higher proportionate valuation then the
assessment of other real property” fassessing units other than "special assessing units";
see, Real Property Tax Law §706) or "at a higher proportionate valuatiun than the
assessment of other real property in the same class® ("special assessing tgnits"; see,
Real Property Tax Law §707). The terms "illegality", "erroneous by reason of
overvaiuation" and "misclassification" are not statutorily defined.

Title one-A of article seven of the Real Property Tax Law authori:-;es owners of
certain residential real property to seck small claims judicial review of the assess:nent
of such property. The scope of review is expressly limited to the determination of
whether an assessment is "erroneous by reason of overvaluation” or "unequal” in thut
the assessment is "at a higher proportion of value than other residential property...or
at a higher proportion of value than all property”. The phrase "erroneous by re:uson af
overvaluation” is not defined by statute.

Real Property Tux Law §741 governs action by the court in juqicial proceedings
to review special franchise assessments and subdivision one thereof provides that "the
court inay take evidence as it may deem necessary...and determine all questions rai .o
by the petition and the answer thereto".

Real Property Tax law §760 provides for judicial review, pursuant to articlc Vs
of the Civil Practice Laws and Rules, of State Board determinations reluling to euanty

equalization and state equalization rates,

Statement in Support

The Real Property Tax Law was enacted in 1958 (L.1958, ¢.958) an recoci,en
most of the real properiy tax provisions then found in the Tax Law, the Villite L. «.
the Edueation Law and other -miscellanenus statotes, The  purpose of  tons

noted n the fovernor's approval menorandum, was to ligniten s

recadifieation, as




-12-

burden of assessors and provide public officials and taxpayers with a more usef ul tool
in' coping with the complicated real property tax system of the State, "Through
rearrangement of subject matter, simplification of language and the elimination of

obsolete provisions...". This bill is a continuation of that effort.

Administrative review of assessments by locally constituted 'boards of
assessment review is currently governed by various provisions of articles five,
fifteen-A, eighteen and nineteen of the Real Property Tax Law. This bill would
rearrange and consolidate these statutory provisions into a new title one-A located in
article five of the Real Property Tax Law. The focus of this effort is to eleasly
delineate the various responsibilities of. taxpayers, boards of assessment review and
assessors. This will serve to facilitate understanding of the administrative revicw
process by both taxpayers and publie officials.

More importantly, this bill would alsc define the grounds for administrative, u:
well as judical review of assessinents. This aspect of thé bill is imperaﬁve if confusicn
is to be avoided in the wake of two significant 1981 amendments to the Real Property
Tax Law.

Prior to 1981, the scope of administrative and judicial review of assessnents « s
limited to a determination of whether an assessment was “illegal", "erronecus H
reason of overvaluation", or "unequal in that the assessment has been made at « riztor
proportionate valuation than the assessment of other real proberty on the sama roil.
Further refinement of these grounds for review was left to ca“2 law.

Chapter 1022 of the Laws of 193!l amended the Real Property Tax Law 1.
provide for “smnuall eclaims" asséssment review. Thié TeAsSUre Amuended (1.
administrative r;eview proﬁisions to define an "uneq;ml" assessment, in the en.: ..
certain residential real property, in terms of either whole roll or class imequaiits.

tiis measure added a new title one-A 1o artiele seven authorizine Ll b

Additionally,




sinall claim's' ‘éss’esém'iah P
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State Board of Edualization and Assessment, 73 A.D.2d 31, 425 N.Y.S.2d 551, aff'd 53

N.Y.2d 975, 441 N.Y.5.2d 9, thereby clarifying the Legislative intent as to the
relationships between articles & and 7 of the Real Property Tax Law and between
titles one and two within art.icle 7 of the Real Property Tax Law. This has become
more necessary in view of the amendments made by chapter 1057 of the Laws of 193],

Finally, this bill would remove the statutory provisions concern.ng judicial
review of State Board deterininations in relation to county equalizations and state
equalization rates from article seven of the Real Property Tax Law, and recodify
these provisions in articles eight and twelve where they more properly belong.

Budget linplications:

None on the State or Local level.




Distribution Table

(ALl references are to the Real Property Tax Law)

Existing Law
§506(2)

- last sentence
§512 (1)

- first sentence
- second sentence,
first clause.
- remainder of
se¢ond sentence
~ third sentence
- fourth sentence
- pemainder of subdivision

§512(2)
§512(a)
8707

§760
§1524(1Xa)
§1524(1Xb)
§1524(2Xa)
§1524(2Xb)
§1524(2)c)

- first four sentences
- remainder of paragraph

§1524(2Xd
§1524(2Xe)

§1524(3)

- first scntence
- second sentence

§1524(4)

§1526(1)
§1526(2)

§1526(3)
- first sentence
- second sentence

82-6

§512(1)

Deleted

§524(1)
§524(2), (3)

" §522(6Xc)

§525(3)
§524(2)

§512(3)
§527
§§701, 706
§§830, 1218
§523(1)
§523(2)

§525(1)
§525(2)

§525(3)
§525(4)

$526(5}
§523(3)

§526(4)
§525(2)

§523(1)

§526(1)
§526(2)

§524(1X2)
§526(3)
§526(3)
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THe City oF NEw YORK
OFFICE OF THE MAYOR
fMdew YorK, N.Y. 10007

July 13, 1982

A$13057 ~ By Rules(Request of M. of A.
Hochbrueckner)

AN ACT to amend the real property law and the
real property tax law, in relation to
administrative and judicial review
of assessments, and judicial review of
state board determinations, in relation -
to county and state equalization rates
and special franchises and to repeal .
subdivision one of section five hundred -
twelve and sections five hundred twelve -
a, seven hundred seven, seven hundred
sixty, fifteen hundred twenty-four and
fifteen hundred twenty-six of the real
property tax law relating thereto

APPROVAIL RECOMMENDED

Honorable Hugh L. Carey
Covernor of the State of New York
aAlbany, New York

Dear Governor Carey:
The above bill is before you for executive action.

A%13057 would amend the Real Property Law and the Real Property
Tax Law to make technical and substantive changes in the area of real
property assessment.

Section 24 of the bill amends the Real Property Tax Law to require
that the State equalization rate or special equalization rate shall be
used in the review of special franchise assessments and that these rates
shall be binding and conclusive on the parties.

For purposes of real property taxes, property is assessed-by local
assessors, except for public utility pipes and lines in public streets.
These pipes and lines are assessed by the State Board of Equalization
and Assessment, pursuant to Section 606 of the Real Property Tax law,
which requires the Board to "eqgualize" the full value of such property
by applying the latest egualization rate found by the Board.
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Honorable Hugh L. Carey A#13057
July 13, 1982
Page two

Chapter 1057 of the Laws of 198) amended Section 720 of the RPTL ,
which before the 1981 chapter provided for three methods of proving rate.
in tax review proceedings for all types of property including utility
in-street property (also known as special franchise property). The
three methods were selected parcels, sales and state rate, The 1981
chapter deleted the state rate method ‘for New York City and Nassau
County. This was correct for all othér kinds of property, but for
special franchise property it meant. that both the State Board of Equal-
ization and Assessment and the City weére precluded by Section 720 of the

RPTL from showing that the Board had done what was required by Section
606. :

Actually, Section 720 conflicted with Section 606 before the 1981
chapter, with respect to all taxing jurisdictions in the State but this
conflict was not made apparent until the Court of Appeals ruled in
Con Ed v Bd. of Assess (73AD2d31[Third Dept. 1980], affd. on majority
opin., 53 NY2ed 975 [1981]). This decision in effect authorized a
petitioner to completely bypass the long standing legislative mandate of
section 606 and to utilize a rate entirely at odds with that required by
statute,

Enactment of this bill would resolve the conflict between section
720 and section 606 of the RPTL and would clarify the procedure with
respect to trial of this very specialized kind of proceeding. The effect
wquld be to maintain the practice whiéh-has been in effect for approx—
1mately the past eighty years with respect to such property and proceed-
ings. :

Accordingly, I urge your approval of this bill.
Very truly yours,

'EDWARD I. KOCH, Mayor

By Ma,.?,,,} Jw. ®

Legislative Representative
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July 16, 1982

Hon. John G. McGoldrick
Counsel to the Governor
Executive Chambers )
State Capitol

Albany, New York 12224

Dear Jack:

The Governor now has before him Assembly 13057, which
but for one section is reliably represented by its drafts-
men to be a recodification of real property assessment
review procedures in this State in light of the passage of
twenty-four years since the enactment of the Real Property
Tax Law and the recent, significant enactments of chapters :
1022 and 1057 of the Laws of 1981 providing for "small claims"
assessment review and various classifications of real property
of real property in special and approved assessing units,
respectively, As you are aware, the State Board of Equaliz-
ation and Assessment is the author of Assembly 13057 and has,
I am quite sure, commented fully on those provisions of the
bill comstituting a recodification of assessment review
procedures without substantive change. Accordingly, and
because those provisions are not of primary concern to me,

I will not comment on them.

The one arguably different section of the bill is section
24. As special counsel to thirteen cities, towns and villages
in Westchester County, I have been asked to urge upon you the
critical significance of that section for local governments
of all types throughout the State.

Bill section 24 would amend section 744 of the Real
Property Tax Law to provide that in any judicial proceeding
to review a special franchise assessment, evidence on the
issue of inequality would be limited to the State equaliza-
tion rate used by the State Board in determining the
assessment and that rate would be binding and conclusive on
the parties.



Bill section 24 will obviate the following anomalies
that will otherwise occur in Article 7 proceedings to review
special franchise assessments: Special franchise taxpayers
will be able to launch a collateral attack on the State
equalization rate in any review proceeding; current sales
will become the foil of preference and, in a rising market,
will almost always produce a ratio between assessed values
and full values more favorable to the taxpayer; in New York
City, and Nassau County, as a consequence of chapter 1057
of the Laws of 1981, the State equalization rate, which
pursuvant to RPTL §606 must be used by the State Board in
determining special franchise assessments won't be admissible
in any judicial review of such assessments; and in other
jurisdictions the State equalization rate that is admissible
won't be the same one used by the State Board. (As remarked
by Judge Lowery in a recent Special Term decision in the
current Consolidated Edison litigation, the State Board
determines the amount of any given special franchise assess-
ment before the assessment roll on which it is to be placed
has been closed by the local assessor and, perforce, before
the equalization rate based on that roll has been determined
by the State Board. It would be the sheerest coincidence if
the rate used by the State Board in determining a special
franchise rate were precisely the same as the rate determined
for the roll on which such assessment is placed.)

Putting all of that together, every intelligent special
franchise owner will seek Article 7 review on the grounds
of inequality every year; with rising property values, he
cannot lose., The consequent exposure for local government,
including school districts, has been estimated in the billions.
The potential disruptions of the courts and the administration
of general government and the confusion and uncertainty that
will arise if equalization rates are left in question, as
they will be, for years after they are established are
inestimable. :

At first blush, what I have said may boggle the mind.
Let me assure you that it becomes no less boggling upon
closer serutiny. To assist you in that scrutiny, I offer
the following background.

As you are doubtless aware, the Consolidated Edison
Company, starting with assessments for the year 1974, is
challenging its special franchise assessments in New York
City and Westchester County in a series of proceedings now



numbering over 300. One hundred sixty-eight of those pro-
ceedings, covering the first four years involved, have been
consolidated for trial, :

Similar proceedings have been commenced by other special
franchise owners throughout the State, including Brooklyn
Union Gas, the New York Telephone Company and Rochester Gas
and Electric, and we anticipate that virtually every special
franchise owner in the State that has not already commenced
such a challenge will do so as the significance of the Con
Edison ‘litigation becomes more widely recognized, if only to
stake out a claim pending a final disposition of the
Consolidated Edison litigation.

In its initial complaints before the State Board of
Equalization and Assessment, Consolidated Edison did not
explicitly raise the issue of inequality. The claim of
inequality was explicitly made by Consolidated Edison,
however, in its petitions for judicial review of the State
Board's determinations, pursuant to Article 7 of the Real
Property Tax Law. As the case has evolved, Consolidated
Edison's claim of inequality has become more sophisticated
and refined and it has become apparent to the State Board,
the intervening local governments, among whom are numbered
my firm's clients, and, I dare say, Consolidated Edison
itself, that it is undertaking a full-scale collateral
attack on the State equalization rate along the lines
essayed in 860 Executive Towers* by Nassau County and in
Standard Brands®F by the taxpayer.

Consolidated Edison argued, of course, that 860 Executive
Towers is not controlling because it involved a-governmental.
entity that had a right to judicial review of the relevant
State equalization rate pursuant to section 760 of the Real
Property Tax Law and was collaterally estopped to deny the
validity of that rate in a certiorari proceeding brought by
a taxpayer after the rate had been finally determined.
Consolidated Edison argued instead that Standard Brands made
clear that the. State equalization rate is fair game for tax-
payers.

*860 Exécutive Towers v. Board of Assessors, 53 A.D.2d 463,
arf'd sub nom. Matter of Pierre Pellaton Apts. v. Board of
Assessors, 43 N.Y.2d 769.

**Standard Brands v, Walsh, 92 Misc.2d 903, aff’'d 60 A.D.2d
605.




In a case of special franchise assessments, however,
application of the State equalization rate or some other
measure of the ratio between assessed values to full values
is not a means of testing for inequality of assessment after
the fact, that is, after an assessment has been determined
by the local assessor. Rather, the governing statute, RPTL
§606, directs the State Board in determining a special fran-
chise assessment to multiply the full value thereof established
by the State Board by ''the latest State equalization rate."
Under that and other pertinent statutory provisions, we argued,
there is no statutory warrant to review the State equalization
" rate and, further, there is no constitutional necessity for
such a review. In any event, as we argued, such rates should
be reviewable, if at all, in an Article 78 proceeding brought
in the context and at the time of the administrative proceed-
ing in which the rates are established by the State Board.

As to Standard Brands, that case is readily distinguish-
able as it Involved the application of an equalization rate,
after the fact of assessment rather than as an integral part
of the assessment process, to test the equality of assessment
of a parcel which was itself a significant portion of the
sample used in establishing the rate. No such circularity is
involved in special franchise assessments as special franchise
properties are not considered in establishing equalization-
rates,

The State Board and the intervening local governments
moved for partial summary judgment on the issue of inequality
and these arguments and more were made before the courts. Our
motion was granted at Special Term by Judge Koreman (98 Misc,2d
491). His decision was reversed by the Appellate Division in
a four to one decision (73 A.D.2d 31); presiding Justice
Mahoney wrote an opinion for the majority and Justice Greenblott,
dissenting, relied on Judge Koreman's opinion. The Court of
Appeals affirmed the Appellate Division, four to three, without
opinion; the majority relied on Justice Mahoney's opinion in
the Appellate Division and the minority relied on Judge
Koreman's opinion at special term (53 N.Y.2d 975). As a
protagonist for one side in this litigation, I suppose that
my evaluation of the opinions in the various courts cannot be
regarded as wholly objective. Nonetheless, apart from the
outcome, I suggest that Judge Koreman's opinion reflects a
fair understanding of the issues involved; Justice Mahoney's
opinion is singularly opaque and I can only infer that neither
he nor his concurring bretheren fully grasped the issues; and
there is little that you can say about the Court of Appeals
other than that no member of that Court had sufficient interest
to write an opinion,
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We are now faced with extensive discovery and the pros-
pect of a trial commencing on November 30, 1982, the result
of which under a worst case analysis could be devastating
not only for the municipalities involved in the Consolidated
Edison litigation but, as a result of the precedent that
might be established, for every taxing unit in the State. .

And what is the exposure in this case? Consclidated
Edison is attempting to establish a ratio between assessed
values and full values, and thus to establish its claim of
inequality, by the use of all current sales. I cannot tell
you with any mathematical or legal certainty what-ratio of
assessed values to full values that might produce, nor can 1
tell you with any exactitude the dollar exposure. I can
tell you, however, that one extrapolation of sales in New
York City resulted in an estimate of an equalization ratio
based on ali sales of less than one half the equalization
rate used by the State Board. Stretching that sample to,
if not beyond, its breaking point, some observers have
estimated that the aggregate exposure in New York City and
Westchester County for refunds of real property taxes
previously paid in respect of special franchise properties
is well in excess of $2 billion, and that is before taking
into account any overvaluation of the full value of special
franchise properties or the application of a reduced equaliz-
ation ratio to privately owned property of all kinds other
than special franchise property.

It should be pointed out that any refund of previously
paid taxes would be pure windfall to Consolidated Edison and
other utilities; they have already paid these taxes and
recovered .them from their rate payers. The fiscal impact on
the taxing units involved could be catastrophic. In the
short run, insolvencies would likely ensue; in the long rum,
local, State and perhaps federal taxpayers would have to
make up the resultant budgetary short-falls. And there is
no assurance that any of the taxpayers' loss and the utilities’
windfall would be passed back to the rate payers.

And all of this because of a judicial decision vindicating
a right never before asserted by a utility in this State and
now only stumbled upon by a utility concededly blessed with
able, thorough and resourceful counsel,

Section 24 of Assembly 13057 would obviate the manifest
and manifold problems engendered by the judicially adopted
theory that a special franchise taxpayer may, under the guise
of seeking review of its special franchise assessment, wage a



collateral attack on the applicable State equalization rate,
which is separately determined for multiple purposes and has
independent significance and validity. Section 24 would do
this by providing explicitly what should have been clear
before: 1In directing the State Board to apply "the latest
State equalization rate” to the full value of special fran-
chise properties in determining the assessed value thereof

for real property taxation purposes, the Legislature intended
to direct the use of a particular methodology and not simply
to direct the State Board to equalize the assessments of
special franchises with those of other properties. In the
language of the bill, the latest State equalization rate
would be the only valid measure of equality or inequality

and would be binding and conclusive on all parties in an
Article 7 proceeding to review a special franchise assessment.
In such a proceeding, neither the taxing unit mor the taxpayer
would be able to impeach the equalization rate or to establish
an alternate ratio on the basis of selected parcels or current
sales. -

By doing that, the Legislature has obviated: (a) a
multiplicity of lengthy and complex trials of the validity
of the State equalization rate; (b) continuocus uncertainty
about the validity of the State equalization rates throughout
the State for a variety of purposes ranging from the establish-
ment of ceilings for the real property taxation of railroad
property to the payment of State aid for primary'and secondary
education; (¢) the confusion that would reign in the event
that one or more such collateral attacks on State equalization
rates were successful; and (d) the risk of bankruptcy that
would hang over local govermments and school districts through-
out the State. :

At the outset of this letter, I said that section 24
is arguably different from the rest of Assembly 13057,
arguably because it appears to overrule the decision of the
Court of Appeals in Consolidated Edison Company of New York,
Tnc. v. The State Board of Equalization and Assessment,
et al., 53 N.Y.2d 975. Arguably, however, section 24 does
not overrule the Court of Appeals but simply reverses error
in that Court. Viewed in that light, section 24 is more
akin to a clarification and recodification than to a substan-
tive change and is thus entirely consistent with the remainder -
of Assembly 13057. '




There remain two questions that opponents of the bill
might raise: First, whether bill section 24 can constitu-
tionally be made retroactive to cover all open and pending
cases; and second, whether a special franchise taxpayer has
a constitutional right to judicial review of the State
equalization rate in an Article 7 proceeding.

Because there is an explicit effective date provision
that makes bill section 24 retroactive and because no trials
have been held in any of the open and pending cases save one
(Brooklyn Union Gas, in which bill section 24 is of no rele-
vance), bill section 24 presents a slightly different
situation from any previously considered by the Court of
Appeals, including the situations in Slewett and Farber,*
Colt Industries®* and J.A. Green.*** "In Slewett and Farber,
the issue of rate had already been tried and an equalization
ratio had been judicially established. The Court of Appeals
determined, therefore, that retroactive application of the
prohibition on the use of the State equalization rate to
prove inequality contained in chapter 1057 of the Laws of
1981 would not be proper. It should be noted by way of
further distinction that Chapter 1057 was by its terms to
take effect immediately and thus there was an issue of
statutory construction involved in the question of whether
to give retroactive effect to the statute. 1In Colt Industries,
the issue of inequality had not yet been tried and the Court
held, in essence, that no issue of retroactivity was raised
because the matter would simply be tried under the law in
effect at the time of trial. The fact situation in J.A.
Green is much more confusing giving rise, frankly, to an
almost incomprzhensible opinion about which the only thing
that can perhaps be said for certain is that the Court
deliberately and explicitly eschewed dealing with any consti-
tutional issues of substantive due process,

*Matter of Slewett and Farber v. Board of Assessors, 54
N.Y.2d 547, '

#*Matter of Colt Industries, Inc. v. Finance Administrator,
54 N.Y.2Z2d 533.

*%*Matter of J.A. Green Constr. Corp.‘v. Finance Administrator,
___N.Y.2d (June 17, 1982).
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In respect of bill section 24, courts will have no diffi-
culty in establishing legislative intent; the retroactive
effect to be given to the bill is explicit. Moreover, the
matters that the retroactive provision of the bill will
govern are all open and pending and there is no issue of
res judicata. On matters of this type, whether they be
deemed procedural, evidentiary or remedial involving igsues
of public poliecy, the courts have had little difficulty in
giving effect to. explicit expressions of legislative intent
to make statutory provisions retroactive, and we think that
the courts will have little difficulty here, We believe
further, however, that the courts need not reach the ques-
tion of retroactivity or, having reached it, decide it
favorably, to apply the provisions of section 24 to the
pending litigation. Putting aside for the moment any ques-
tions of substantive due process, section 24 should have
prospective effect even if the retroactive provision of the
effective date clause is invalidated, and, we submit, that
prospective application would include application to all
matters open and pending but not yet tried. That is
precisely the holding of Colt Industries. Thus, the retro-
active provision of the effective date clause can be viewed
not as making a substantive difference but as obviating any
question about the Legislature's -intent that the provisions
. of section 24 should govern open and pending cases.

With respect to any question of substantive due process,
that is, whether a special franchise taxpayer can be denied
the right to challenge the State equalization rate in the
context of an Article 7 proceeding, we submit that there is
no constitutional right to be able to challenge the State
equalization rate in any proceeding. We submit, moreover,
that, if there is such a right, it makes more sense in the
interests of both judicial economy and the orderly adminis-
tration of government, involving not only the real property
tax system but also numerous other publiec programs, to
require that a special franchise taxpayer feeling itself
aggrieved by the State Board's determination of an equaliz-
ation rate to air that grievance in a timely Article 78
proceeding and not in an Article 7 proceeding under the Real
Property Tax Law, which, as here, may be heard years after
the fact. Arguments in support of these propositions are
set forth fully in our brief before the Court of Appeals in
the Consolidated Edison matter and in the joint reply sub-
mitteéd on behalf of all the intervenors in that matter and I
enclose copies of those two briefs for convenient reference.
It should be noted that constitutional issues were not




discussed in the Appellate Division's opinion, that court
having decided the issue as a matter of statutory construc-
tion. Since the majority of the Court of Appeals relied on
the opinion of the Appellate Division, we can assume that
the majority in each of those courts never reached the
constltutional questions. In contrast, Judge Koreman veached
the constitutional issue and decided that there is no consti-
tutional right of review of the equalization rate in the
context of an Article 7 proceeding. By adopting Judge
Koreman's opinion, the minority in both the Appellate
Division and the Court of Appeals must have reached the same
conclusion. Disregarding for the moment the gquestion of
retroactivity discussed above, we can, therefore, assume
that: one Special Term judge, one justice of the Appellate
Division and three judges of the Court of Appeals, the only
judges who have addressed the issue of substantive due
process in Consolidated Edison would uphold the constitu-
tionality of bill section 24. The majority opinions give no
hint of what the remaining judges would say on the issue of
substantive due process. You may feel that I reflect the
optimism of the litigator who has heard only his side of the
case. I am confident, however, that a majority of the Court
of Appeals would find bill section 24 constitutional as a
matter of substantive due process, just as I believe a
majority will uphold its applicability to the pending cases,
including Consolidated Edison.

In any event, there is only one way in which we will ever
find out how the Court of Appeals would vote and that is if
the Governor signs the bill and makes the issues presented by
it justiciable.

On behalf of the thirteen cities, towns and villages in
Westchester County for which this firm is special counsel
and, I am confident, on behalf of virtually every other city,
town, village, school district and special taxing unit in the
State, I urge the Governor's approval of Assembly 13057.

Sincerely,
r'a " .

Michael Whiteman
Enclosures
cc: Robert Beebe, Esg.

John P. MacArthur, Esq.
Lawrence Dittelman, Esq.
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5 lis Excellency llugh L. Carey -
Executive Chamber
: State Capitol

Altany, Few York 12224

Memorandum iﬁ relation to :
Assembly 13057 -;;'
By Committee on Rules

" Sir:

This bill adds a new Title 1-A to Article 5 of the Real Property Tax Law
consolidating the existing provisions with respect to administrative review of i
. assessment of Teal property. In additionm, the bill mekes numerous technical and g
h - clarifying changes in conformance with the amendments enacted by Chapters 1022 g
and 1057 of the Laws of 1981. i

The bill also amends Real Property Tax Law, §744 (1) to provide that in a
judicial proceeding to review special franchise assessments on the ground of
; inequality, the evidence shall be limited to the state equalization rate uged in
;. determining the special franchise assessment. Such equalizetion rate will be
conclusive and binding on all parties.

The technical and clarifying amendments of this bill include:

1. A modification in the verification oath to the final asseésment roll,
which would recite that it conforms to the tentative roll, instead of the present
statement that it contains full value assessments (Real Property Tax Law, §514).
This change is necessary by reason of the amendments to Real Property Tax Law by
Chapter 1057 of the Laws of 198l. However, it is suggested that a future amend-
ment to section 514 delete the reference to section 512 and Insert the references
to new section 525.

2. A provision that. the board of assessment review may meet on as many days
as it deems necessary after the third Tuesday in June for the purpose of hearing
complaints on assessments (Real Property Tax Law, §512 {1).

Ty (P

- 1983 - the 50th Anniversary bf the founding of the Association of Towns
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Page Two ' July 14th, 1982

Memorandum in relation to
Assembly 13057

3. Definitions for purposes of administrative review of assessments {(new
§522), definitions for Titles 1 and 1-A of Article 7 (§8701 and 729, respectively).
These definitions are deemed necessary because of the.changes effected by Chapters
1022 and 1057.

The amendment to Real Property Tax Law, §744 (1), making the state equaliza-
tion rate sole evidence, binding and conclusive on all parties is intended to
overcome the decision in Consolidated Edison Co., of New York v. State Board of
Equalization and Assessment, 73 A,D.2d 31, aff'd 53 N.Y.2d 975. Tn this case it
was held that in seeking review of special franchise assessments on the ground of
inequality, the petitioner could utilize the evidence authorized in Real Property
Tax Law, §720 (3). Such amendment is especially necessary because of the changes
made by Chapter 1057 and its impact on judicial review of special franchise
assessments. By limiting the evidence to the state equalization rate, evidence
of the standard of assessment available in judicial proceedings to other property
owners, would not be part of the judicial review of the special franchise
assessments. Consequently, this provision would result in savings of litigation
expense 1o local governments affected by judicial review proceedings of special
franchise assessments.

It is noted that a transposition of a provision from Real Property Tax lLaw,
§512 to the nmew paragraph (c) of subdivision 9 of section 522 by this bill,
refers to "full" value (page 5, lines 3 and 5). The word "Full" should probably
have been deleted because of the new standard of assessment provided in section
305 as added by Chapter 1057. However, this is not fatal to the new paragraph
(c), and it could be corrected in future legislation. In any event, it is likely
that the courts may hold the standard of wvalue as set forth in section 305 to be
synonymous with full value.

The overall objective of this bill to consolidate administrative review pro-
visions in one title is commendable,

The Association of Towns recommends the approval of this bill. .
Respectfully submitted:

feratlonn Jo. A st

WILLIAM K. SANFORD :
Executive Secretary
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July 12, 1982

The Honorable Hugh L. Carey
GCovernor of New York State
Executive Chamber

State Capitol

Albany NY 12224

ATTENTION: Hon. John G. McGoldrick
Gentlemen:
RE: A, 13057, s. 10470
Inasmuch as certain sections of this bill, notably
Section 24 and 26, deprive citizens -of this state from the
right to challenge the real property tax equalization rate,

we believe that this law takes away a constituticnal right
and, therefore, ask that you veto the proposal,.

Sincersly yours,

Y AW/

Charles A. Wood
Administrative Assistant
bepartment of Public Affairs




Niacara MoHAWK POWER CORPORATION

30 ERIE BOULEVARD WEST

SYRACUSE, N. Y. 13202 JUL 131982

RICHARD F. TORREY
SENIOR VICE.PRESIDENT

july 13, 1982

The Honorable John G. McGoldrick
Executive Chamber

State Capitol

Albany, New York 12224

Re: A,13057 - AN ACT to amend the real property law and
the real property tax law, in relation to administrative
and judicial review of assessments, and judicial
review of state board determinations

Dear Mr, McGoldrick:

Niagara Mohawk Power Corporation wishes to express its strong opposition
to this proposed legislation which is now before Governor Carey for his consider-
ation. This legislation makes several changes in the Real Property Law and the
Real Property Tax Law regarding judicial and administrative review of assessments.

Niagara Mohawk strongly opposes the proposed amendment to Subdivision 1
of Section 744 of the Real Property Tax Law which restricts evidence on the
inequality of special franchise assessments to the state equalization rate or to a
special equalization rate used in determining any special franchise assessment
under review, This legislation makes such equalization rate or special equalization
rate binding and conclusive on the parties involved in any judicial or administrative
review of such special franchise assessments. This legislation presumes that the

to submit proof that the State Board determinations may he Incorrect.

It should be noted that this same exclusion of proof does not apply to challenges
of real property assessment, As a result, utilities are being denied equal protection
in not being able to offer proof challenging the rates fixed by the State Board of
Equalization in special franchige litigation.

A 2057
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Utilities in New York State presenily pay many millions of dollars in real
property and special franchise taxes. The utilities should be able to challenge
at any time real property or special franchise assessments that are ineguitable
and should be able to offer any proof of inequality, and not be restricted by a
determination of the State Board of Equalization.

Since this proposed legislation seversly impairs the rights of a utility to
challenge unfair or inequitable special franchise assessments, Niagara Mohawk
Power Corporation respectfully requests that Governor Carey veto this legislation.

Sincerely,
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NATURAL. GAS CORPORATION
27 E; DENISON PARKWAY . CORNING, N. Y. 14830 « PHONE &07-936-3755

J. EDWARD BARRY
CHAIRMAN QF THE S0ARD,
CHIEF EXECUTIVE QFFICER

July 12, 1982

The Honorable Hugh Carey
The Governcr of New York
Executive Chambers

State Capital

Albany, New York 12224

Dear Sir:

I am writing to you to express my Company's concern regarding the recently enacted
legislation Al3057, Section 24, that has passed the Senate and Assembly and will
be on your deSk this week for signature.

The existing Real Property Tax Law, as interpreted by recent judicial decisions,
provides that a utility aggrieved by a special franchise tax assessment may con-
test- the property valuation and equalization rate, as determined by the State
Board of Equalization and Assessment (SBEA), upon which assessment is based, by
proving overvaluation and inequality, respectively. Proof of inequality -- that
the special franchise property is assessed at a disproportionate percentage of
full value -~ requires evidence that the SBEA derived equalization rate is in~
appropriate as applied to the property value at issue.

Section 24 of the new law would, in effect, preclude proof of inequality in
special franchise tax proceedings by making. the SBEA rate binding and conclusive
on the utility as regards the issue of inequality.

This provision of the law would take effect immediately and would have application
to any proceedings commenced after January 1, 1973 not finally determined on the
effective date of the legisliation. We believe this law is unconstitutional and
prejudicial. Unconstitutional in that it takes away the means to object to an
over assessment -~ unconstitutional in that it is retroactive to 1973 and negates
all progress made in existing litipation against any inequities.:

We feel it is prejudicial in that everyone has the right to oppose or grieve tax
assessments on private property but this law limits this right for utilitijes to
protest a tax assessment for property on public lands. .
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) CORNING
NF_uTUNAL GAS CORPFPORATION
The Honorable Hugh Carey -2 - 3
The Governor of New York 7 4
Increased property taxes on utilities are becoming "an oppressive burden and we %

strongly urge you to vote against this law when it reaches your desk. A vote
against will be a vote to vetain one of the freedoms we Americans cherish - =
the right to legally and orderly protest a tax assessment. 4

Very truly yours,

£ £
é u e i )
£ AT L.-t/v. LI :“."H\l

J. Edward Barry

JEB/pg
cc: T. G. Vath
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energy association
of n.y.state s e,

HOWARD SHAPIRO
Darector and General Counsel

July 16, rag;_“

Honorable John G. McGoldrick )
Counsel to the Governor 'JUL20 '
Executive Chamber 1982
State Capitol

Albany, New York 12224 -

Dear Mr, McGoldrick:

Re; A. 13057 {(Rules)

The Energy Assoclation of New York State appreciates the
opportunity to offer its comments on the above referenced bill,
On behalf of our members, the seven combination electric and gas
companies in New York, we oppose A, 13057 and strongly urge that
the Governor veto this legislation.

While the focus of the bill is, ostensibly, on the
recodification and consoclidation of existing provisions of law
relating to the administrative and judicial review of assess-
ments, Sections 24 and 29 of the bill, dealing specifically with
special franchise assessments upon State utilities, would effect
a substantive change to existing law by severely restricting a
utility company's ability to contest special franchise
assessments which are too high.

Presently, like any other party, a utility company may seek
judicial review of an assessment if it determines that its
assegsmént is unegual to that of other realty in the same locale.
This legislation, however, would single out arnd effectively bar
only utilities from employing the two most meaningful methods
provided for under §720(3) of the Real Property Tax Law for
proving ineguality -- the "All Sales" and the “"Sample Parcel"
methods. A utility company's only avenue for proving
"inequality" would be to prove they are assessed at a rate other
than the equalization rate established by the New York State
Board of Equalization and Assessment (SBEA), a rate acknowledged
to be based on data which is several years old and which is,
therefore, a very poor indicator of the true rate of assessment
in effect as of the "status date" of the year in gquestion.

Not only would utilities be unconstitutionally singled out,
in violation of the equal protection clause, as the only class

LIHIRAL HUPSOREOAL & F1EQTRIE CORPORATION 1 CONSQLIDATED EDISON COMPANY OF NEW YORK, INC
PR AR T T T COMAPALTY ¢ 1A YORE STATE HETCEING & GAS CORPORATION 7 NIAGARA MOIAWK POWEH CORMMATLN
CHUARGE AN BOCELARND UTILTHLS, INC.  RDCRESTER GAS AND ELECTRIC CORPORATION



Hon. John G. McGoldrick -2 Julyrlﬁ, 1982

to be shorn of the rights afforded by §720(3} of the Real
Property Tax Law, but Section 29 of the bill eliminates such
opportunities retroactively with respect to certiorari
proceedings commenced on or after. Janvary 31, 1973, and not
finally determined as of the date the bill is signed intc law.
The elimination of existing claims without due process raises
additional constitutional concerns,

The sponsors' memorandum obgerves that the bill*s effect
{i.e., the elimination of a utility's right to challenge the
equalization rate established by the SBEA to prove its special
franchise assessment is unegqual) would be to "limit liabilities
of localities and subseguent tax refunds." The sponsors, thus,
acknowledge that the bill will leave utilities no opportunity to
effectively challenge inequitably high special franchise
assessments.,

, The net result of these limitations, of course, would be
the unjustified and improper shifting of the local tax burden
from local property owners to utility ratepayers.

FYor the above cited reasons the Energy Association
respectfully urges the Governor to veto A, 13057,

Sincerely,

Hs/pjs




ORANGE ANDROCKLAND UTILITIES, INC.

A- 130 57

one biue hill ploza, peart river, new york 410965

JAMES E. SMITH
Chaireman of the Board and
Chrel Executive Officer

914-1:27-2500

July 15, 1982

The Honorable Hugh L. Carey
Governor of New York
Executive Chamber

State Capitol

Altbany, New York 12224

Re: Assembly 13057 (Hochbrueckner)
Senate 10470 (Rules)

Dear Governor Carey:

For years, the New York Public Service Commission has encouraged
the State's private utilities to challenge aggressively the imposition
of taxes which they regard as unfair. Utility customers have been the
beneficiaries of recovered over-assessments through this present process,
which is just and fair. Unfortunately, the bills referenced above wouild,
by making binding and conclusive the equalization rate imposed by the
State Board of Equalization, deprive the special franchise petitioner of
any means of proving a disproportionate assessment of unequal treatment.
In essence, the bills would effectively deny special franchise property
owners due process and equal protection under the law, which raises the
ser1ous question of their constitutionality.

In the final ana]ysis however, it seems to me that the bills err
most grieviously in the lack of concern they demonsitrate for the plight
of a public already sorely burdened by rising energy costs. If the bills
were to become law, any over-assessments paid by private utility companies
would have to be recovered in future rate cases, obviousTy placing a load
on the backs of customers.

I hope you will veto this proposed 1eg1s1at1on Governor Carey. A
veto would be consistent with your demonstrated concern for the welfare
of the State's citizens.

Thank you for your interest.

neerely,
.1 g

JFS:sb mes F. Sith
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The Business Council of New York State

15 - 1982

Honorable John G. McGoldrick

Counsel to the Governor ) T
Executive Chamber SO AGRECH
State Capital :

Albany, New York 12224

Dear Mr. McGoldrick:
RE: ASSEMBLY 13057

The Business Council of New York State, Inc, is opposed to A.13057
which would amend the real property law and real property tax law, in
relation to administrative and judicial review of assessments, and
judicial review of state board determinations.

Currently, special franchise assessment decisions may be reviewed
before the court based on evidence and all questions raised by the
petition. The proposed amendment to Subdivision 1 of Section 744 of
the Real Property Tax Law would restrict evidence on the inequality of
special franchise assessments to the state equalization rate oxr to a
special equalization rate used in determining any special franchise
assessment under review. This legislation makes such equalization
rate or special equalization rate binding and conclusive on the
parties involved in any judicial or administrative review of special
franchise assessments.

This proposal prevents a decision of the State Board of Equalization
on rates from being challenged. It assumes that the fixed rates are
correct.

Utilities in New York State pay millions of dollars in real property
and special franchise taxes, They should be able to challenge real
_property and special franchise assessments that are inequitable and
should be able to prove this on the basis of inequality, and not be
restricted by a determination of the State Board of Equalizatiomn.

For the above reasons, The Business Council urges the veto of this

proposal.
Sinc 1y,
Vs Pha.
Raymond T. Schuler
o President

The Business Council of New York State, Inc.. 152 Washington Ave., Albany, N.Y. 12210 Telephone: 518-465-7511



CENTRAL HUDSON GAS & ELECTRIC CORPORATION
POUGHKEEPSIE, N.Y. 12602

July 13, 1982
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The Honorable Bugh L. Carey
Governor of the State of New York
State Capitol

Albany, New York 12224

Dear Governor Carey:

Re; A 13057

We respectfully request that this measure not be
signed into law.

This bill, by amending Section 744 of the Real
Property Tax Law, severely limits the type of evidence that
is admissible in court to prove inequality of special franchise
assessments.

Special franchise property owners should not be
differentiated from other property owners and denied egqual
rights in contesting State Board of Egualization and Assess-
ment determinations which they believe to be inequitable.

Very truly yours
b= (\;C/“\

ice President
Governmental Affairs
JFFurlong/pc



NEW YORK STATE E1LECTRIC & GAs CORPORATION

Binghamton,New York 13002
SENIOR VICE PRESIDENT . July 16, 1982

Honorable John G. McGoldrick
Executive Chamber

State Capitel

Albany, New York 12224

RE: Assembly Bill 13057

Dear Mr. McGoldrick:

New York State Electric & Gas Corporation opposes Assembly Bill -
13057 which would amend the real property law and real property tax law

with respect to administrative and judicial review of assessments and

determinations of the State Board of Equalization and Assessment, county

and state-equalilzation rates, and special franchises,

The primary intent of the proposed legislation is to set forth
the procedure for the administrative and judicial review of assessments in
accordance with the changes introduced intc the Real Property Tax Law by
the Real Proverty Tax Classification Act of 1981,

8§24 of the Bill amends RPTL §744 to provide that in g proceeding
to reviéw a specilal franchise assessment the evidence allowable on procf of
inequality shall be limited to the state equalization rate or special equal-
ization rate used to determine the final special franchise assessment and
that such rate be binding and conclusive on the parties upon any such issue,
This provision will restrict review of special franchise assessments to the
issues of over-valuation and illegality and effectively denies the special
franchise property owner the right to challenge speclal franchise assegsments
on the grounds of inequality. WNo similar restriction applies to owmers of
other real property. Such a provigion is fundamentally unfair, arbitrary
and unreasonable and constitutes undue discrimination against speclal fran-
chise property owners, therby denying such owners due process and equal
protection of the law as guaranteed by the Federal and New York State con-
stitutions.

B29 of the Bill provides that the provisions of the Bill are to
take effect January 1, 1983 except that 824 of the Bill will take effect
immediately and apply to any proceeding commenced on or after January 1,
1973 and not finally determined as of the effective date. This provision
makes 8§24 of the Bill, limiting proof of inmequality in special franchise
assessment review proceedings, applicable to proceedings commenced between
1973 ‘and January 1, 1983. This retroactivity, which is only applicable to
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special franchise property owners, deprives such owners without reasonable
cause, of rights to which they were entitled and in reliance on and in
furtherance of which such owners have expended considerable time and funds.
This provision bears no rational relation to a legitimate state objective
and serves no other purpose than to defeat a right vested in special fran-
chise property owners to challenge the assessments of their property from
1973 to 1983 on grounds of inequality. Such a provision denies such owners
due process and equal protection of the law as guaranteed by the Federal
and New York State constitutions.

NYSEG and other special franchise property owners have commenced
proceedings sinece 1973 which have not been finally determined challenging
their assessments on the grounds, among others, of inequality. Enactment
of such a provision would impose an unjustified and substantial hardship
on such owners who, unlike other real proerty owners, will be precluded
from exercising a right which they possessed when the proceedings were
commenced. '

For the reasons stated, NYSEG opposes this legislation and urges
that the Governor veto Assembly Bill 13057,

Very truly yours,

TETE e

E., Eugene Forrest

EEF/dmg
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LAW OFFICES OF
JOHN P, MACARTHUR
284 STATE STREET
ALBANY, NEW YORK 12210

JOHN P. MACARTHUR . . AREA CODE %18
KATHLEEN A. MQONEY . i ABS5 =474

July 21, 1932

don. John G, McGoldrick
Counsel to the Governor
The Capitol

albany, New York

Dear Mr. McGoldrick:

T occurs to me that I may unwittingly have caused
some confusion with my letter to you dated July 19, which I
indicated was submitted on behalf of the City of New York,
in view of the fact that you already had received a memo-
randum on behalf of the City through the usual channels.
Both documents are consistent with each other, of course,
urging acceptance of the bill; the purpose of the letter
was simply to cover a little more thoroughly one or two
elements, and it was submitted over my signature rather than
in the usual manner only because of the time constraints.
I am special counsel to the Corporation Counsel with respect
to a number of special franchise proceedings instituted
against the City by Consolidated Edison Company and the
Brooklyn Union Gas Company, and the letter was intended to
set forth the views of that office.

JPM: PLFP



JOHN P. MACARTHUR
KATHLEEN A, MOONEY
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LAW OFFICES OF
JOHN P. MACARTHUR
284 STATE STREET
ALBANY, NEW YORK (2210

485 -4784

July 19, 1982

Hon. John G. McGoldrick
Counsel to the Governor
The Capitol

Albany, New York

Re: A,13057-A

Dear Mr. McGoldrick:

The following comments are respectfully submitted
on behalf of the City of New York in connection with the
Real Property Tax Law amendment bill which I understand you
are presently reviewing. The only portions of that bill
discussed here are Section 24, which amends Section 744 of
the Real Property 'Tax Law (RPTL), in connection with the
assessment of special franchise properties, and the effec-
tive date provisions of the bill with respect to that
section.

I know that you axe familiar with the history of
the assessment of conventional real property in this State,
and I will therefore not repeat it here except to emphasize
that from a time shortly after special franchises were first
made taxable, the law pertaining to that process and the
review thereof has been different from the law pertaining
to more conventional properties, As early as 1912, special
franchises were not only required to be assessed by a state
agency, a predecessor to the State Board of Equalization
and Assessment {(SBEA), but the assessments were required
to be equalized, through a process enacted that year in
what was a predecessor provision to the present RPTL §606.
All other property was (and generally continues to be)
assessable by the local assessors. All other property
was required to be assessed at full value (or, now, a
uniform percentage thereof), not egualized. '

Through the years, special franchise assessment
procedures continued to be distinguished from conventional
assessment procedures, and today all of Article 6 and all
of Title 2 of Article 7 of the RPTL applies only to such

S
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Hion. John G, McGoldrick . July 19, 1982

properties, although it is also true that in the review
of such assessments, additional provisions of Title i of
Article 7 are invoked "so far as practicable" (RPTL §740).

In last year's major amendment to the RPTL, and
indeed in the course of the last decade or so of such
amendments, the principal issues there considered were of
such tremendous effect and importance that almost inevi-
tably the Legislature temporarily lost sight of the unique
situation of special franchise assessments, and what
therefore resulted was a philosophical and statutory con-
flict so far as only these properties are concerned. One
of last year's amendments involved RPTL Section 720(3)
which, in its various recent embodiments, applied to all
assessment reviews, since there was no parallel section
in those articles of the RPTL which apply only to special
franchises; RPTL Section 606 applied and applies -only to
special franchise properties; and a latent conflict
between the two sections became a full-blown problem upon
the enactment last December of §.7000-a,.

RPTL Section 606 requires SBEA to equalize its
special franchise assessments of all post-1953 property by
applying to their full values "the latest state equalization
rate" or special rate, the calculation of which is pre-
scribed in RPTL Sections 1200, et seq. For example, an
assessment placed upon the roll this year (in New York
City this occurs in January) would have been calculated
and administratively reviewed prior to the Fall of 1981,
and the equalization rate mandated by RPTL Section 606 to
be applied would have been the then current rate, applied
to the then current value. But in subseqguent judicial
review of that assessment pursuant to the provisions of RPIL
Section 720(3), this rate would not even be admissible. In
New York City (and Nassau County), the only permissible
evidence of rate under RPTL Section 720(3) is evidence
derived from selected parcels or current sales. In other
jurisdictions these are augmented by the equalization rate,
but only the rate derived from "the roll containing the
assessment" (in the example considered heretofore, the 1982
rate), not the rate mandated by RPTL Section 606 (the 1981
rate). The result, in brief, is that the very rate mandated
by statute (§606) is made inadmissible by statute (§720(3)),
and the two or three rates made admissible by statute (§720(3))
are forbidden by statute (§606) to be utilized in the
assessment process of special franchises, and in fact
cannot be used because they cannot even be known at the
time the assessment is made. '
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This situation might have been resolved by a
judicial interpretation to the effect that the particular
provisions of RPTL Section 604 should be read as super-—
seding the general provisions of RPTL Section 720(3) so
far as special franchises are concerned, but in the one
and only proceeding on this question the Courts went
precisely the other way; for your readier reference I
enclose a copy of Judge Lowery's Decision of January 25,
1982, following the Court of Appeals Decision of last May,
a copy of which is also enclosed.

Accordingly, the provisions of Section 24 of the
new bill were enacted, doubtless to harmonize these dis-
parate requirements. It seems worthy of note that although
the Legislature could have accomplished the same result
by amending RPTL Section 720(3) yet again, it chose instead
to amend a portion of the law which relates only to special
franchise properties, thus emphasizing its appreciation of
the particular problem created in the interaction of Article
7 of the RPTIL with Section 606, which also relates only to
special franchises.

With respect to the effective date, the recent
decisions of the Court of Appeals in the Colt (and Equitable) ,
Slewett and J.A. Green proceedings (cited more fully at the
end of this letter) should be mentioned, all of which
concerned proof of rate in certiorari proceedings to review
assessments for claimed inegqguality, though in the contex:
of conventional rather than special franchise properties.
The consolidated Slewett proceeding was begun in 1965; the
rate portion thereof was heard in 1978; and an interlocutory
judgment as to rate (not a final judgment, because the guestion
of value was still pending} was handed down on June 14, 1978.
The Appellate Division Order was entered in April of 1981,
and the Court of Appeals Decision was dated January 7, 1982.
J.A. Green was begun around 1971, the trial commenced in
rflay of 1980 and the Court of Appeals Decision is dated
June 17, 1982, 1In Colt, which began around 1973, the Court
of Appeals Decision in which was handed down the same day
ag its decision in Slewett, there had been neither a hearing
nor a judgment as to rate, and in all three cases (and
Equitable) the guestion was what evidentiary rule was to be
applied, the rule having been changed between the time the .
proceedings were commenced and the time of the Court of
Appeals Decisions, Indeed, it changed even between the
date these matters were aryued before that Court and the
date they were decided,
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It is perhaps not irrelevant to note that in

all of these proceedings the petitioners were seeking to
utilize the state rates, for all of the reasons adumbrated
in Guth: more accuracy, less burden, less expense and so
on than was involved in the other possible ways to prove

rate.

Before the Court of Appeals, they urged that the

various sections of the law there considered were uncon—
stitutional if they were to be read as depriving
petitioners of the xright to use the state rate.

In any event, the relevant chronology with respect

te the evidentiary rules is as follows:

a)

b)

c)

a)

e)

)

gl

h)

i)

i)

Prior to 1961, state rate not admissible;

L.1961, c.942, state rate made admissible,
but not as an exclusive means of proving
rate; Matter of O'Brien v. Assessor of the
Town of Mamaroneck, 20 N.Y.2d 587

'L.1969, c.302, §1, state rate made admissible

as exclusive means of proving rate;

Guth Realty v. Gingold, 34 W.Y.2d 440 (1974},
same as (c} above, and critical of other
methods of proving rate;

L.1977, cc.888, 890, allowed use of state
rate by property type;

L.1978, c.476, codified (e) above as RPTIL
§307 and deleted reference to property type,
but effective only until December 31, 1980;

L.1979, c.126, eliminated use of state rate
in proceedings commenced after January 1, 1974,
and not completed by May 22, 1979;

L.1979, ©.127, made an exception to paragraph
(g) above for small claims and changed 1974
provision thereof to 1977, but also effective
only until December 31, 1980;

L.1980, ¢.880, extended (f) above to May 15,
1981; '

L. 1981, c.3, extended (h) above to May 15,
1981;
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k) L. 1981, ¢.259, extended (i) and (i) above
to Qctober 30, 1981; :

1) L, 19381, c©.1057 (8.7000-A), effective "imme-
diately", made state rate not admissible in
New York City and Nassau County, admissible
elsewhere with or without selected parcels
and/or current sales (§606 rate not admis-
sible by Lowery Decision thereafter),

In Slewett and J.A. Green, Special Term had

- applied the state rate (holding that the statutes which

forbade such application were unconstitutional). Noting
that those statutes had themselves expired by their own
terms, the Court of Appeals applied the common law and
found that use of the state rate as the exclusive means of
bProving rate was perfectly proper. 1In Colt, where rate
had not yet been tried, it held that the rules applicable
to such trial when it in fact took place would be those
in effect at the time, regardless of when the proceeding
might have been commenced or what other guestions might
have been decided thereunder. It also referred to the
provisions of RPTL Section 720(3) as "procedural", and
sustained their constitutionality against equal protection
and due process attacks, observing that the Legislature
must be shown to have had no "rational basis" and to have
acted “unreasonably" for the statute to be struck down on
the former ground. On the latter, although it noted that
other means of proving rate were "admittedly more cumber-
some amnd expensive”, the Court would not "by judicial fiat"
alter the Legislature's view of admissibility of evidenca.

The conclusion to be drawn from all of this would
appear to be that the Court of Appeals approves of use of
the state rate; does not think highly of other methods of
proving rate; and will sanction the application of state
rate on common law grounds or on statutory grounds where-
ever it can. 1 am advised that there are no pending
special franchise proceedings which antedate 1973, in
which case the effective date of Section 24 would be
gimply declarative of the present law. Besides, as a
procedural rather than a substantive amendment, retro-

activity is perfectly proper. The only contrary sug-

gestions, by Judge Jason in J.A. Green and by Special Term
in Slewetit, were made in the context of sustaining use of
the state rate; Special Term's Decision in Slewett did
not denounce retroactivity with respect to procedural

cremEh e Lt e
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statutes but only with respect to substantive ones; and
the Court of Appeals in J.A. Green explicitly applied
current law to a proceeding begun, tried and decided long
before, under other rules.

I fear I have -trespassed overleng on your patience,
but the need is great. As the law presently stands, parti-
cularly as interpreted by Judge Lowery, every single
special franchise assessment is incorrect as a matter of
law, except in jurisdictions whose equalization rate never
varies from year to year by the tiniest fraction of a
percent; there are, of course, no such jurisdictions.

vy

HN P. MacARTHUR

JPM:PLP
Enclosures

Slewett v. Bd. of Assessors, 54 N.Y.2d4 547 (argued 11/18/81,
decided 1/7/82)

Colt Inds. v, Finance Admin., 54 .N.Y.2d 533 (argued 11/18/81,
decided 1/7/82)

J.A. Green Construct. Corp. v. Finance Admin.., N.Y.2d
N.Y.L.J. 7/6/82.
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July 13, 1982

The.Honorable.Hugh L. Carey
Governor of New York State
The Executive Chamber
Capitol

“Albany, New York 12224

i d MR U it e

Re: Assembly Bill 130573
enate Bill 10470 _"

Dear Governor Carey,
The Real Property Tax Law provides for judicial review of assessments

and an aggrieved party may, by petition, allege injury on the grounds of ~
illegality, overvaluation and inequality.

Section 24 of the above proposed law seeks to amend sub~division one
of section seven hundred forty-four so as to make the state equalization
rates or special equalization rate binding and conclusive on the parties, . i
thereby depriving the property owner-petitioner from introducing evidence @
to challenge the correctness of the rate in support of claimed inequality. :
Moreover, the proposed amendment, which would take effect immediately, is
made applicable to review proceedings commenced after January 1,.1973 and 2
not finally determined on the date the amendment would become effective. ' 3
Still another defect in the proposed legislation is found in its provision f
that the conclusive and binding effect of the state rate only applies to
special franchise assessments and not to any others.

s i s,

Since the proposed legislation which makes the state rate binding
and conclusive deprives a special franchise owner of its substantial right
to redress by some effective procedure, the bill fails to preserve the
guarantee provided by the Fourteenth Amendment of the Federal Constitution.

Sl

Unless this proposed legislation is vetoed, The Brocklyn Union Gas
Company will be required to pay far more than its fair share and equal
portion of the aggregate taxes levied upon real property in its franchise
area; enactment will result in confiscatiom of its property, deny it equal
protection of the laws, deprive the Company of its property without due
process of law, and constitute a taking of its property for publie use
without providing just compensation therefor; all in viclation of the
Constitutions of the United States and the State of New York. 4

i Skt et
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Furthermore, energy taxes are the fastest growing tax collections for
New York State and local government, especlally New York City. Local and
state utility taxes paid by the nine major New York State gas and electric
companies in 1980 amounted to $1.7 billion, a "windfall" increase of 156%
since 1971. This means the average New York State customer, in 1980, paid
more than 18 cents out of every $1.00 from his energy bill for utilicy
taxes. The national average for gas customers was less than 6 cents.

Abnormal hidden utility taxes are the worst type of taxes for New York
State consumers since they deprive our taxpayers of the benefit to maximize
their tax deductions on their Federal income tax return., In addition, as
RIS Tates go up, customers pay not only the higher energy costs, but they
also pay the inecrease in sales and gross receipts taxes even if they
conserve and use less gas. )

If we are concerned with the findings of the 1980 census count, a
fiscal plan to phase in utility tax reductions over the coming years is one
of the essential items necessary to minimize escalating energy costs, and
hopefully stabilize any further flight of population and businesses to
neighboring states and the sun belt.

I hope you will give this matter your careful consideration since
energy is every hit as essential as food and medicine.

Sincerely,
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July 19, 1982

Honorable John G. McGoldrick .
Counsel to the Governor

The Executive Chamber

©vhe Capitol

Albany, NY 12224

Re: A.13057
Legislative Memorandum S. 84

Dear Mr. McGoldrick:

NYSAC strongly supports the above referenced
legislation which would amend the real property tax
law in relation to administrative and judicial review
of assessments, and judicial review of State Board
determinations in relation +o county and state
equalization rates.

NYSAC is fully supportive of the major purpose
of this legislation to supercede the holding in
Consolidated Edison Company. of New York v. State
Board oi Equaliation and Assessment, /3 A.D. 24,

375 N.Y.S. 2d 651, 53 N.Y.S5. 24 975, 441

N.Y.S. 2d 9, thereby ciarifying the legislative

intent of the real property tax law that in a judicial
proceeding to review a special franchaise assessment, the
state egualization rate or special egqualization rate
used in determining the final special franchaise
assessment shall be binding and conclusive on the
parties in a certiorari proceedind.

This bill would confirm the authority of the
State Board of Egqualization and Assessment to set
the egualization rate and have a favorable fiscal impact
on counties by limiting local certiorari liabilities

and subseguent taX refunds.
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Please note that this legislation places no re-
strictions on the ability of the parties to challenge
the actual assessment itself, as it is determined by
the local assessing official.

NYSAC urges favorable action by the Governor on
this legislation at the earliest possible date.

Yours very truly,

)
o -~
/ I /?-'W;LZ:M/

Edwin L. Crawf
Executivg Director

3
3

ELC/maxr

)
i

siow rork State Associatiorn of Counties
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Lensohgaled Edison Gompany of New York, Inc. JUL 1 2 ,982
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© - . July 9, 1982

Hon. John G. McGoldrick
Counsel to the Governor
Executive Chamber

State Capitol Building
Albany, N.Y, 12224

Re: A. 13057/8 10740 — An act to amend the real
prﬁErty law, and the real property tax law,
in relation to administrative and jud1c1a1
review of assessments, and judlc1a1 review of
state board determinations, in relation to
county and state equalization rates and special
franchises and to repeal subdivision one of
section five hundred twelve and sections five
hundred twelve-a, seven hundred seven, seven
hundred sixty, f;ftoen hundred twenty-four
and fifteen hundred twenty-six of the real
property tax law relating thereto.

Dear Mr. McGoldrick:

Con Edison appreciates the opportunzty to offer its

comments on the subject bill, which amends Section 744 of the
Real Property Tax Law to provide that, in special franchise
assessment proceedings, the State Board of Equalization and
Assessment (SBEA) equallzatlon rate shall be binding and con-
clusive as regards the issue of ineguality of assessment.
Con Edison opposes this legislation as it would, in effect,
preclude proof of inequality by preventing the parties from
offering evidence of what the approprlate equalization rate
should be.

The Real Property Tax Law has been interpreted to
allow a party aggrieved by a special franchise asgessment to
contest the SBEA property valuation and SBEA equalization rate
upon which such assessment is based. To do’ so, the party

must prove over-valuation and 1nequa11ty. Proof of inequality,

(that the special franchise property is assessed at a dis-
proportionate percentage of full value), réquires evidence
that the SBEA-derived equallzatlon rate is inappropriate as
applied to the property value at issue. The proposed amend-
ment would deprlve the special franchise petitioner of this
means of proving inequality.

The history of the 1978 and 1979 amendments to the

=
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Real Property Tax Law and Section 7000-2A manifest a legis-
lative intent to restrict the use of SBEA equalization rates
in tax certiorari proceedings, since such rates were deemed
of questionable value as a measure of inequality. However,
certioxari petitioners had the option of proving ineguality
by means of 1) the select parcel method, or 2} the sales
ratio method. These methods provide for the formulation of
an assessment rate based on 1) the rate at which comparable
property is assessed, or 2) the actual sales of real property
within a given assessing unit.

By contrast, the Legislature now manifests an intent
to hold the SBEA rates derived for special franchise purposes
as conclusive, thus depriving the special franchise petiticner
of any means of proving inequality. By so preventing parties
aggrieved from proving inequality, the proposed amendment
would effectively deny special franchise property owners their
day in court, thus constituting a denial of due process.
Moreover, since the bill applies only to a select class, spe-
cial franchise taxpayers, it also amounts to a denial of equal
protection.

In addition, this law would be unconstitutional be-
cause of its retroactivity. The amendment provides that it
shall apply to any proceeding commenced on or after January 1,
1973 which has not been finally determined as of the effective
date. The leading case of Slewett v. Board of Assessors, 78
App. Div. 2d 403 (2d Dep't 1981), explains that, in the field
of taxation, whether a retroactive statute will be constitu-
tionally sustained is often a guestion of degree. 1In general,
a retroactive period which exceeds five years is considered
unreasonable and excessive, and therefore is unconstitutional.
The immediate legislation, which prevents Con Edison, among
others, from contesting alleged ineguality of assessments
levied up to nine years ago, far exceeds the allowable retro-
active period, and therefore, is unconstitutional.

Furthermore, during debate in the Legislature it
was asserted that if this bill were not enacted, ntility com-
panies challenging assessments for prior years would receive
refunds that would constitute windfalls if they prevailed
in their litigation. In fact, however, Public Service Law,
Section 113(2) (passed in 1977), specifically empowers the
Public Service Commission to require that any refunds from
any source be passed through to the utility's customers.
Since the enactment of this section, the Commission has con-
sistently required utilities to pass refunds through to their
customers. The validity of this statute was upheld recently.
Orange & Rockland Utilities, Tnc., ¥. Public Service Commission,




86 App. Div. 2@ 912 (3rd Dep't 1982).

Finally, it should be noted that vetoing this
legislation on the basis of Section 24 would not cause
irreparable damage to the other amendments contained in the
bill. The remainder of the pill deals with minor, technical
alterations, i.e., substitution and addition of words, new
definitions, renumbering, etc. These changes could easily
be accomplished at a later date.

For the foregoing reasons, we respectfully urge
that the bill be vetoed.

Respectfully submitted,
=AW s
Edward W. Livingston \

vice President S
/1ld i
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