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DISCLOSURE STATEMENT  
PURSUANT TO COURT OF APPEALS RULE 500.1(f) 

 Pursuant to Court of Appeals Rules 500.1(f) and 500.22(b)(5), Plaintiff-

Appellant, Federal National Mortgage Association (“Fannie Mae”), states that it 

has the following parents, affiliates, or subsidiaries: None. 
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PRELIMINARY STATEMENT    

Plaintiff-Appellant, Federal National Mortgage Association (“Fannie Mae”) 

respectfully submits this brief in support of its appeal from the decision & order of 

the Appellate Division, Second Department dated November 12, 2020.  

This is another mortgage foreclosure action dismissed under the New York 

statute of limitations.  One of the questions presented is what impact borrowers, 

Maxi Jeanty a/k/a Maxi Jeanty, Jr. (“Maxi Jeanty”) and Ingrid Adrien’s 

(collectively, “Borrowers”) execution of a Home Affordable Modification Trial 

Period Plan (“HAMP Agreement”) and the seven payments they made thereunder 

have on the foreclosure statute of limitations.  Since the Borrowers’ mortgage was 

not permanently modified under the Home Affordable Modification Program 

(“HAMP”), their seven payments were fully applied in accordance with the terms 

of their original and unmodified mortgage, which is what they agreed to in the 

HAMP Agreement. 

HAMP was integral to the recovery from the financial crisis of 2008.  

HAMP sought to curb avoidable foreclosures by compelling mortgage servicers 

and owners to modify defaulted mortgage loans under certain circumstances, 

including a review of the borrower’s income to determine if they qualified for a 
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mortgage modification.  Through HAMP, thousands of New York residential 

mortgage borrowers cured their mortgage defaults and had their monthly mortgage 

payments permanently reduced to an affordable level through modification, 

allowing them to keep their homes.  Before a permanent HAMP modification was 

granted, borrowers made a series of trial payments under the terms of the same 

HAMP Agreement that Borrowers did here, while the lender assessed Borrowers’ 

income qualifications.  Not all borrowers given a temporary HAMP Agreement 

were also given a permanent modification under the HAMP program, only 

qualified borrowers received a permanent modification. 

Under the HAMP Agreement, which is a form document, if a permanent 

HAMP modification was not ultimately offered to a borrower, the parties agreed, 

“any payment I make under the Plan shall be applied to the amounts I owe under 

the Loan Documents and shall not be refunded to me.”  When this occurred, as it 

did in this case, the mortgage holder would apply the payments received under the 

HAMP Agreement to pay the mortgage loan in accordance with its original and 

unmodified terms, and then proceed with enforcing the unmodified mortgage. 

Here, the Supreme Court incorrectly determined that Borrowers’ seven 

payments under the HAMP Agreement were of no consequence and did not renew 
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the statute of limitations.  The Second Department affirmed and incorrectly applied 

this Court’s precedent in Lew Morris Demolition Co. v. Bd. of Ed. of City of New 

York, 40 N.Y.2d 516, 520 (1976) (“Lew Morris”).  The decision on appeal reveals 

a direct conflict between the Second and Third Departments on this exact issue.  

Here, the Second Department relied on its decision in Nationstar Mtge., LLC v. 

Dorsin, 180 A.D.3d 1054 (2nd Dept. Feb. 26, 2020) (“Dorsin”), concerning 

payments under the very same agreement.  The Second Department found these 

payments were “conditional” and, therefore insufficient to renew the statute of 

limitations under Section 17-101 of the General Obligations Law (“GOL”), or the 

part payment doctrine under the common law and GOL 17-107.   

By contrast, the Third Department held in Wells Fargo Bank v. Grover, 165 

A.D.3d 1541, 1543 (3rd Dept. Oct. 25, 2018) (“Grover”) that when the permanent 

modification contemplated by the HAMP Agreement was not given, the HAMP 

Agreement trial payments renew the statute of limitations under GOL 17-101 and 

under the part payment doctrine of the common law and GOL 17-107.  The Grover 

court found “a borrower who entered into a HAMP agreement necessarily admitted 

the existence of the underlying debt, acknowledged that more payments were due, 

and made an implied promise to pay them in consideration of the modification of 



 

-4- 
  

the mortgage.”  Unable to distinguish Grover on the facts or law, the Second 

Department simply observed in Dorsin, “we disagree and decline to follow that 

holding.”  This Court should reverse the decision below and overrule Dorsin. 

The purpose of the HAMP program, including the HAMP Agreement, was 

to increase the number of mortgage modifications and give borrowers an 

opportunity to continue paying their mortgage debts on more affordable terms.  

This remedial goal is not served by penalizing lenders who negotiated and offered 

HAMP Agreements with the possibility of a permanent modification of payment 

terms by an unwavering application of the statute of limitations.  As it was here 

and as the Third Department held in Grover, through the HAMP Agreement, 

borrowers acknowledged their mortgage debt and made reduced payments to the 

lender for the opportunity to re-cast the mortgage debt, and under this arrangement 

the statute of limitations was renewed.  Although Borrowers here did not receive a 

permanent modification, many New York borrowers did. 

Alternatively, this Court should find that the election to accelerate was 

revoked via the voluntary discontinuance of the prior 2008 foreclosure action 

under this Court’s authority in Freedom Mortg. Corp. v. Engel, 37 N.Y.3d 

1, reargument denied, 37 N.Y.3d 926 (2021) (hereinafter, “Engel”). 
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QUESTIONS PRESENTED 

(1) Was the Second Department’s decision correct?  

(2) Was the HAMP Agreement sufficient to renew the statute of 

limitations under either GOL 17-101 or 17-105(1)? 

(3) Did the seven trial plan payments renew the statute of limitations 

under the common law and GOL 17-107? 

 (4) Was the election to accelerate contained in the 2008 foreclosure 

complaint revoked by the motion to voluntarily discontinue that action? 

JURISDICTION 

 The Court of Appeals has jurisdiction over this appeal pursuant to CPLR 

5602(a) because it originated in the Supreme Court, Kings County, and this appeal 

is from an order of the Appellate Division, Second Department that finally 

determined the proceeding and that is not appealable as of right.  The Appellate 

Division’s order affirmed the Supreme Court’s order, which denied Fannie Mae’s 

motion for summary judgment and granted “defendants’ cross motion for summary 

judgment dismissing the complaint insofar as asserted against them as time-barred”.  

(R. 315.)1   

 
1 (R. __) denotes reference to the Record on Appeal. 
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 The Supreme Court’s decision and order dismissing the complaint, affirmed 

by the Appellate Division’s decision and order, resolved all claims in this case 

because Fannie Mae’s complaint stated just one claim to foreclose the Mortgage.  

(R. 11.)  Respondents were the only defendants that appeared in the Supreme Court 

and defended against Fannie Mae’s claim.  (R. 84-85.)  The Supreme Court heard 

no claims, conducted no proceedings, and entered no order or judgment with 

respect to any of the other non-appearing defendants.  As a result of the Supreme 

Court’s decision and order that Fannie Mae’s complaint is barred by the statute of 

limitations, which was affirmed by the Second Department, Fannie Mae has no 

enforceable interest in the Property and no other claim that it could pursue in this 

case.  Accordingly, there is nothing left for the Supreme Court to do in this case, 

and the Appellate Division’s order of affirmance disposed of all issues within the 

meaning of CPLR 5611.    

STATEMENT OF FACTS 

A. The Note and Mortgage and 2008 Foreclosure Action 

On June 20, 2007, Borrowers, Maxi Jeanty and Ingrid Adrien borrowed the 

principal amount of $384,000.00 to purchase property at 42 Paerdegat 10th Street, 

Brooklyn, New York 11236, Block 8069, Lot 138 (“Property”).  To evidence their 

debt, Borrowers executed a promissory note (“Note”) and to secure their debt, 
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Borrowers mortgaged the Property (“Mortgage”) (collectively, the “Mortgage 

Loan”).  The Mortgage was recorded July 16, 2007, in the Office of the City 

register of the City of New York as City Register File No. 2007000362095.  (R. 

22-26; R. 33-61.)     

The Mortgage Loan went into default and on August 27, 2008, Fannie Mae’s 

predecessor commenced an action to foreclose the Mortgage under Index No.: 

24539/2008 (the “2008 Foreclosure Action”).  (R. 238-247; R. 258.)  Shortly after 

the 2008 Foreclosure Action was commenced, Borrowers entered into the HAMP 

Agreement, which is discussed in more detail below.  The HAMP Agreement did 

not lead to a permanent modification of the Mortgage or resolve the 2008 

Foreclosure Action.  (R. 177.)  Soon after, Borrower, Ingrid Adrien filed for 

bankruptcy on June 17, 2010, and was granted a discharge on October 4, 2010.  (R. 

83; R. 125; R. 296.)  The Property was subsequently transferred for nominal 

consideration from Borrowers to Defendants-Respondents, Maxi Jeanty and 

Sherley Jeanty a/k/a Sherley Adrien Jeanty (collectively, “Respondents”) by deed 

dated April 17, 2013.  (R. 27-32.)  On December 10, 2014, a motion to voluntarily 

discontinue the 2008 Foreclosure Action was filed.  (R. 258; R. 260.)  That motion 

was granted by order dated February 13, 2015.  (R. 127-128.) 
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B. The HAMP Agreement 

As mentioned above, during the pendency of the 2008 Foreclosure Action 

Borrowers entered into the HAMP Agreement, which became effective on May 1, 

2009.  (R. 177.)  The HAMP Agreement explained that: 

If I am in compliance with this Trial Period Plan (the “Plan”) and my 
representations in Section 1 continue to be true in all material respects, 
then the Lender will provide me with a Home Affordable 
Modification Agreement (“Modification Agreement”), as set forth in 
Section 3, that would amend and supplement (1) the Mortgage on the 
Property, and (2) the Note secured by the Mortgage.  
 

(R. 177.)  The purpose of the HAMP Agreement was to provide Borrowers more 

affordable monthly mortgage payments due to their financial hardship.  During the 

term of the HAMP Agreement, Borrowers provided “documents to permit 

verification of all my income…to determine whether I qualify for the offer” and 

the pending foreclosure action was suspended.  (R. 177-178.)  To that end, 

Borrowers represented, inter alia, that: 

A. I am unable to afford my mortgage payments for the reasons 
indicated in my Hardship Affidavit and as a result, (i) I am either in 
default or believe I will be in default under the Loan Documents in the 
near future, and (ii) I do not have sufficient income or access to 
sufficient liquid assets to make the monthly mortgage payments now 
or in the near future. 

(R. 177.)  While Borrowers’ qualifications were being reviewed, the HAMP 

Agreement required them to make at least three consecutive monthly payments of 
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$2,553.00 on May 1, 2009, June 1, 2009, and July 1, 2009.2  (R. 178.)  Addressing 

the application of these payments, Borrowers agreed as follows in Paragraph 2: 

D. The Lender will hold the payments received during the Trial 
Period in a non-interest bearing account until they total an amount that 
is enough to pay my oldest delinquent monthly payment on my loan in 
full.  I understand the Lender will not pay me interest on the amounts 
held in the account.  If there is any remaining money after such 
payment is applied, such remaining funds will be held by the Lender 
and not posted to my account until they total an amount that is enough 
to pay the next oldest delinquent monthly payment in full; 
 
E. When the Lender accepts and posts a payment during the Trial 
Period it will be without prejudice to, and will not be deemed a waiver 
of, the acceleration of the loan or foreclosure action and related 
activities and shall not constitute a cure of my default under the Loan 
Documents unless such payments are sufficient to completely cure my 
entire default under the Loan Documents;  
 
F. If prior to the Modification Effective Date, (i) the Lender does 
not provide me a fully executed copy of this Plan and the 
Modification Agreement; (ii) I have not made the Trial Period 
payments required under Section 2 of this Plan; (iii) the Lender 
determines that any of my representations in Section 1 were not true 
and correct as of the date I signed this Plan or are no longer true and 
correct at any time during the Trial Period; or (iv) I do not provide all 
information and documentation required by Lender, the Loan 
Documents will not be modified and this Plan will terminate.  In this 
event, the Lender will have all of the rights and remedies provided by 
the Loan Documents, and any payment I make under this Plan shall be 
applied to amounts I owe under the Loan Documents and shall not be 
refunded to me; and 

 
2 These payments were tied to the Mortgage debt and represented, “an estimate of 
the payment that will be required under the modified loan terms.”  (R. 178.)   
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(R. 178.)  Under Paragraph 4 of the HAMP Agreement, the Borrowers made 

additional promises and re-affirmed their Mortgage debt, consistent with their goal 

to modify the Mortgage terms.  Borrowers promised: 

B. To comply, except to the extent that they are modified by this 
Plan, with all covenants, agreements, and requirements of the Loan 
Documents, including my agreement to make all payments of taxes, 
insurance premiums, assessments, Escrow Items, impounds, and all 
other payments, the amount of which may change periodically over 
the term of my loan. 

* * *  
D. That all terms and provisions of the Loan Documents remain in 
full force and effect; nothing in this Plan shall be understood or 
construed to be a satisfaction or release in whole or in part of the 
obligations contained in the Loan Documents. 
 

(R. 179.)  Nothing in the HAMP Agreement disavowed the Mortgage or stated that 

Borrowers maintained or reserved any right to challenge the validity or 

enforceability of the Note or Mortgage.  On the contrary, under the HAMP 

Agreement, Borrowers acknowledged their debt and affirmed that “all terms and 

provisions of the Loan Documents remain in full force and effect.”  (R. 179.)   

 Moreover, Borrowers understood and agreed that, “Lender will not be 

obligated or bound to make any modification of the Loan Documents if I fail to 

meet any one of the requirements under this Plan.”  (R. 179.)    
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Under these terms, Borrowers made seven payments of $2,553.00 on 

account of their Mortgage debt, on April 30, 2009; May 30, 2009; July 2, 2009; 

August 1, 2009; September 19, 2009; October 27, 2009; and March 8, 2010.  (R. 

123; R. 180-193.)  For reasons that do not appear in the record, were not integral to 

the litigation and are not disputed by Borrowers, the trial plan under the HAMP 

Agreement did not result in a permanent Mortgage modification for Borrowers.  

Thus, Borrowers payments were applied to the Mortgage debt and Fannie Mae 

subsequently commenced the instant foreclosure action under the original Note and 

Mortgage terms.  (R. 11-21.)    

C. This Foreclosure Action, Appeal and Preservation of Arguments 
for Review 

Fannie Mae commenced this action on March 12, 2015, to foreclose the 

Mortgage.  (R. 11.)  Recognizing the seven trial payments made under the HAMP 

Agreement, which had been applied against the Mortgage debt, the Complaint in 

the instant action alleges the Mortgage is in default for failure to make the payment 

due November 1, 2008.  (R. 20.)  By contrast, when the 2008 Foreclosure Action 

was commenced the alleged date of default was March 1, 2008, several months 

earlier.  (R. 239.)  Respondents filed an Answer with Affirmative Defenses on 
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December 19, 2017, alleging, inter alia, the statute of limitations as an affirmative 

defense.  (R. 73-77.)   

Fannie Mae moved for summary judgment in April 2018 and Respondents 

cross-moved for summary judgment dismissing the action as barred by the statute 

of limitations.  (R. 78; R. 208.)  In support of its motion and in opposition to the 

cross-motion, Fannie Mae argued that, inter alia, enforcement of the Mortgage was 

not barred by the statute of limitations because Borrowers had executed the HAMP 

Agreement under which they made seven trial payments that were applied against 

the Mortgage loan balance as they had agreed.  (R. 98-102; R. 281-286.)  Fannie 

Mae argued that the statute of limitations was renewed (1) under either GOL 17-

101 or GOL 17-105(1) and (2) by part payment of the debt under the common law 

and GOL 17-107.  (R. 98-102; R. 281-286.)   

To prove these payments, in the Record before the Supreme Court Fannie 

Mae introduced as part of its summary judgment moving papers: (a) the HAMP 

Agreement (R. 177); (b) an escrow ledger and payment history for the Mortgage 

loan (R. 180); and (c) the Affidavit of Riki Lachia, sworn to April 4, 2018 (R. 121).  

Respondent-Borrower, Maxi Jeanty never disputed making these payments and 

never repudiated his covenants under the HAMP Agreement.  (R. 261-263.)  The 
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Supreme Court (Dear, J.S.C.) denied Fannie Mae’s motion for summary judgment 

and granted Respondents’ summary judgment motion, dismissing the Complaint 

finding the foreclosure suit time-barred notwithstanding these payments and the 

covenants under the HAMP Agreement.  (R. 6-7.) 

Supreme Court rejected Fannie Mae’s argument that the trial payments 

under the HAMP Agreement renewed the statute of limitations, but did note 

Borrowers’ acknowledgement of the Mortgage debt, observing:   

While the agreement presumes the continued existence of a debt, there 
was no unconditional promise to pay it – rather, the signors thereof 
agreed to make three trial payments.  If they did so – and if the lender 
decided that they qualified – a permanent modification would be 
offered.  Put differently, the borrowers were making payments in the 
hope of being offered a chance to pay on terms other than those 
previously agreed to1.  Their “promise” to pay, if any, was conditional 
and the condition was not fulfilled.  As such, the statute of limitations 
was not restarted.   

1The trial plan was, in essence, a forbearance agreement.  While 
payments were made, the plaintiff would suspend the 
foreclosure action with no guaranty that it would offer a 
permanent modification. 

(R. 7.)  No evidence was offered by Respondents to support the finding that 

Borrowers’ promise was “conditional” and, therefore Supreme Court relied 

exclusively on the four corners of the HAMP Agreement to reach its conclusion.  

This finding was incorrect because Paragraph 4 of the HAMP Agreement was 



 

-14- 
  

unambiguous, Borrowers did agree that their payments would be applied against 

the Mortgage debt even if ultimately the Mortgage was not modified.  (R. 178.)    

 On appeal to the Second Department, Fannie Mae charged that the Supreme 

Court committed error by not recognizing that the HAMP Agreement and 

accompanying seven payments renewed the statute of limitations.  Specifically, 

Fannie Mae argued that renewal occurred (1) under either GOL 17-101 or 17-

105(1) and (2) under the part payment doctrine at common law and GOL 17-107.  

(See Br. for Appellant-Plaintiff (10/2/2019), at pp. 10-15 and see Reply Br. for 

Plaintiff-Appellant (2/10/2020), at pp. 6-11.)  The Second Department affirmed the 

Supreme Court, in reliance upon its Dorsin decision and this Court’s precedent in 

Lew Morris.  The Second Department determined: 

Contrary to the plaintiff's contention, Maxi’s execution of the HAMP 
plan, and the trial payments made pursuant thereto, did not constitute 
an “unconditional and unqualified acknowledgment of [the] debt 
sufficient to reset the statute of limitations” (Nationstar Mtge., LLC v 
Dorsin, 180 AD3d at 1054, 1056-1057 [internal quotation marks 
omitted]). Rather, because “[a]ny intention to repay the debt was 
conditioned on the parties reaching a permanent modification 
agreement . . . it cannot be said that the writing contained ‘nothing 
inconsistent with an intention on the part of the debtor to pay' the 
debt” (id. at 1056, quoting Lew Morris Demolition Co. v Board of 
Educ. of City of N.Y., 40 NY2d at 521; see U.S. Bank, N.A. v Kess, 
159 AD3d 767, 768-769). Similarly, the trial payments made by Maxi 
pursuant to the HAMP plan “were made for the purpose of reaching 
an agreement to modify the terms of the parties' contract, and any 
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promise to pay the remainder of the debt that could be inferred in such 
circumstances would merely be a promise conditioned upon the 
parties reaching a mutually satisfactory modification agreement” 
(Nationstar Mtge., LLC v Dorsin, 180 AD3d at 1057 [citation 
omitted]). 

(R. 315).  See also Federal Nat’l Mtg. Assoc. v. Jeanty, 188 A.D.3d 827, 829-830 

(2d Dept. 2020).  Fannie Mae moved for reconsideration or for leave to appeal to 

this Court based upon the split of authorities between Grover and Dorsin and a 

misapplication of Lew Morris.  The Second Department denied the motion for 

reconsideration or for leave to appeal to the Court of Appeals.  (R. 312.)  

Thereafter, Fannie Mae moved this Court directly for leave to appeal from the 

Second Department’s decision, which motion was granted by order dated 

September 14, 2021.  (R. 311.)  

ARGUMENT   

I. THE STATUTE OF LIMITATIONS WAS RENEWED BY THE 
HAMP AGREEMENT 

The HAMP Agreement was sufficient to renew the statute of limitations 

under both GOL 17-101 and 17-105(1), because it contains an acknowledgment of 

the Mortgage debt, a promise to pay it, and evinces Borrowers’ intention to waive 

the period of time that had elapsed after the statute of limitations had started to run.  

Contrary to the decision by the courts below, these statutes do not require a new 
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promise to pay the Mortgage debt in order to renew the statute of limitations.  GOL 

17-101 provides: 

An acknowledgment or promise contained in a writing signed by the 
party to be charged thereby is the only competent evidence of a new 
or continuing contract whereby to take an action out of the operation 
of the provisions of limitations of time for commencing actions under 
the civil practice law and rules other than an action for the recovery of 
real property. This section does not alter the effect of a payment of 
principal or interest. 
 
Specifically addressing mortgages, GOL 17-105 provides several other ways 

to renew the statute of limitations, in addition to an acknowledgement or promise 

to pay under section 17-101.  That statute provides, in relevant part: 

A waiver of the expiration of the time limited for commencement of 
an action to foreclose a mortgage of real property or a mortgage of a 
lease of real property, or a waiver of the time that has expired, or a 
promise not to plead the expiration of the time limited, or not to plead 
the time that has expired, or a promise to pay the mortgage debt, if 
made after the accrual of a right of action to foreclose the mortgage 
and made, either with or without consideration, by the express terms 
of a writing signed by the party to be charged is effective, subject to 
any conditions expressed in the writing, to make the time limited for 
commencement of the action run from the date of the waiver or 
promise. If the waiver or promise specifies a shorter period of 
limitation than that otherwise applicable, the time limited shall be the 
period specified. 

 
GOL 17-105(1).   
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Former Section 251-a of the Real Property Law [now GOL 17-105]3 was 

recommended by the Law Revision Commission “to provide rules governing the 

requirements and effect of transactions, other than a part payment or a stipulation 

in an action or proceeding, by which the time limited for an action to foreclose a 

mortgage of real property may be extended or a barred action revived.”  1961 

Leg.Doc. 65(F).  In its 1961 Annual Report, the Law Revision Commission 

explained: 

The proposition that an "acknowledgment" revives a barred mortgage 
or tolls the statute of limitation applicable to an action to foreclose the 
mortgage leads to a result parallel to the rule under which an 
acknowledgment of a debt makes the time limited for action on the 
debt run from the date of the acknowledgment, whether the time had 
already expired or had merely started to run. The latter rule, however, 
has been generally explained on the ground that the acknowledgment 
implies a new promise to pay the debt, supported by the moral 
consideration of the previous obligation. Consistently with this view, 
it is held that the "acknowledgment" must be made in terms and in 
circumstances consistent with such a new promise. This rationale is 
clearly inapplicable to an acknowledgment of a mortgage lien: a 
mortgage is not a promise, but an executed transaction; the mortgage 
lien is an interest in land requiring for its creation a written instrument 
which is a conveyance within the real property recording statutes.   
 

 
3  GOL 17-105 was enacted as part of the 1963 reconsolidation of various 
provisions of the law, including RPL 251-a, under the General Obligations Law 
which is construed as a continuation and re-enactment of those provisions.  See 
GOL 1-201(1) & 19-101(7).  Other than being re-codified as GOL 17-105, the 
statute was not otherwise amended or changed.   
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Report Leg. Doc. (1961) No. 65., p. 110.  It is for this reason that in the context of 

a mortgage lien—a continuing obligation—GOL 17-105 provides additional means, 

aside from an acknowledgement or promise to pay, through which the mortgage 

foreclosure statute of limitations may be renewed or revived.  One of these means, 

which is applicable here, is waiver.     

 In its 1961 Report, the Law Revision Commission also explained certain 

factors which should be controlling to determine whether a transaction is sufficient 

to renew or revive the mortgage foreclosure statute of limitations: 

In determining whether a transaction should be given effect by statute 
either to toll the statute applicable to a mortgage foreclosure or to 
revive a mortgage where the time limited for foreclosure has run, two 
factors should be controlling: first, whether the transaction manifested 
an intention to waive the statute or not to plead it, and second whether 
the transaction expressing such intent is sufficiently evidenced. 
 
An express waiver of the bar of the statute, or of the time that has 
expired, and a promise not to plead the statute or not to plead the time 
that has expired, clearly meet the first requirement. An intention to 
waive the bar of the statute or the time that has expired is also 
reasonably to be inferred from an express promise to pay the 
mortgage debt, made after the accrual of a right of action to foreclose 
the mortgage… 
 

Report Leg. Doc. (1961) No. 65., p. 113.  

 Under the HAMP Agreement, Borrowers both expressly waived the statute 

of limitations and impliedly waived the period of time that had already run by their 
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express promise to pay the Mortgage debt.  Under the Mortgage, Borrowers 

originally agreed as follows: 

I will pay to Lender on time principal and interest due under the Note 
and any prepayment, late charges and other amount due under the 
Note. I will also pay all amounts for Escrow Items under Section 3 of 
this Security Interest…No offset or claim which I might have now or 
in the future against Lender will relieve me from making payments 
due under the Note and this Security Instrument or keeping all of my 
other promises and agreements secured by this Security Instrument.   
 

(R. 45.)  In their HAMP Agreement, Borrowers again agreed to comply with this 

promise to pay provision of the Mortgage, including all “covenants, agreements, 

and requirements of the Loan Documents...”  (R. 179.)  Borrowers further agreed: 

That all terms and provisions of the Loan Documents remain in full 
force and effect; nothing in this Plan shall be understood or construed 
to be a satisfaction or release in whole or in part of the obligations 
contained in the Loan Documents. 

 
(R. 179.) 

Consequently, under the terms of the HAMP Agreement, Borrowers 

expressly agreed to pay the Mortgage debt and also expressly waived the statute of 

limitations to foreclose the Mortgage when they agreed for a second time that no 

offset or claim which they “might have now or in the future against Lender will 

relieve [them] from making payments due under the Note and [] Security 

Instrument…”  (R. 45.)  See e.g. Petra CRE CDO 2007-1, Ltd. v. 160 Jamaica 
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Owners, LLC, 73 A.D.3d 883, 884 (2d Dept. 2010) (“In opposition, the appellants 

raised various affirmative defenses, including, inter alia, breach of contract and 

breach of the covenant of good faith and fair dealing, and asserted a counterclaim 

for damages. However, in the loan documents, the appellants validly waived all 

defenses, counterclaims, and setoffs. Accordingly, the Supreme Court properly 

granted those branches of the plaintiff's motion which were for summary judgment 

on the complaint insofar as asserted against the appellants, and dismissing their 

counterclaim (internal citations omitted).”). 

Moreover, and contrary to the Second Department’s unsupported finding, 

these covenants Borrowers made in the HAMP Agreement were not “conditioned 

on the parties reaching a permanent modification agreement.”  (R. 315.)  Under 

New York law, “[i]f a contract is complete, clear and unambiguous, it must 

be enforced according to its plain meaning.”  Littleton Const. Ltd. v. Huber Const., 

Inc., 27 N.Y.3d 1081, 1083 (2016).  “[T]he intent of the parties controls.”  

Beardslee v. Inflection Energy, LLC, 25 N.Y.3d 150, 157 (2015).  “[T]he intent of 

the parties must be found within the four corners of the contract, giving 

a practical interpretation to the language employed and reading the contract as a 

whole.”  Ellington v. EMI Music, Inc., 24 N.Y.3d 239, 244 (2014).  The HAMP 
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Agreement is clear and unambiguous and no extrinsic evidence was offered to 

refute its terms.   

Under its terms, the only thing that was conditional in the HAMP Agreement 

was the possibility that the Mortgage Loan would be modified after Borrowers 

submitted documents “to permit verification of my income…to determine whether 

I qualify.”  (R. 177.)  In contrast, Borrowers made an unconditional promise to pay 

the Mortgage debt by agreeing that, “any payment I make under this Plan shall be 

applied to amounts I owe under the Loan Documents”.  (R. 178.)  And Borrowers 

expressly acknowledged and agreed, “Lender will not be obligated or bound to 

make any modification of the loan documents”.  (R. 179.)  These were the 

covenants sufficient to renew or revive the statute of limitations pursuant to GOL 

17-101 and they were not conditional.    

The Second Department’s focus on whether the HAMP Agreement 

“contained nothing inconsistent with an intention on the part of the debtor to 

pay the debt (internal quotations and citations omitted)” was misguided.  (R. 315.)  

As the Law Revision Commission explained, the rationale that an acknowledgment 

must be tantamount to a new promise to pay “is clearly inapplicable to an 

acknowledgment of a mortgage lien”.  Report Leg. Doc. (1961) No. 65., p. 110.  

Rather, with respect to a mortgage, the focus is on whether the transaction 
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manifested an intention to waive the period of time that has run under statute of 

limitations and thereby renew it, and whether that transaction is sufficiently 

evidenced.  Id., p. 113.  Here, the HAMP Agreement was comprehensive and 

clearly evidenced Borrowers’ intention to waive the period of time that had run and 

renew the statute of limitations to foreclose the Mortgage through the express 

promise to pay the Mortgage debt, as the Law Revision Commission explained. 

See Report Leg. Doc. (1961) No. 65., p. 113 (“An intention to waive the bar of the 

statute or the time that has expired is also reasonably to be inferred from an express 

promise to pay the mortgage debt, made after the accrual of a right of action to 

foreclose the mortgage…”).   

As such, the terms of the HAMP Agreement were sufficient to renew the 

time limited to commence a foreclosure action pursuant to GOL 17-105(1).  

Measuring the six-year statute of limitations from its renewal under the HAMP 

Agreement on June 3, 2009 (R. 179), the action below was timely commenced on 

March 12, 2015 (R. 8) and the decision below should be reversed.   

II. THE STATUTE OF LIMITATIONS WAS RENEWED BY THE 
SEVEN TRIAL PLAN PAYMENTS 

Under GOL 17-107, also the statute of limitations began running anew on 

March 8, 2010, when Borrowers made their final trial plan payment under the 

HAMP Agreement.  That statute provides, in relevant part: 
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 A payment on account of a mortgage indebtedness, or instalment 
thereof or interest thereon, which is effective to revive an action to 
recover such indebtedness, installment or interest or to extend the time 
limited for such action, is also effective, between persons described in 
subdivision two of this section, to make the time limited for 
commencement of an action to foreclose the mortgage run from the 
date of payment, unless the payment is accompanied by written 
disclaimer of intention to affect the time limited for foreclosure of the 
mortgage. 
 

GOL 17-107(1).  Accordingly, pursuant to the express terms of GOL 17-107, a 

part payment is ineffective to renew or revive the statute of limitations only if it “is 

accompanied by written disclaimer of intention to affect the time limited for 

foreclosure of the mortgage.”  Id.  Evidencing that GOL 17-107 is an additional 

and not exclusive means to renew the mortgage foreclosure statute of limitations, 

GOL 17-105 expressly provides that it does not change the requirements of a part 

payment or the effect of a part payment on the statute of limitation.  See GOL 17-

105(5)(a). 

This statute (formerly RPL 251-b) was also part of the 1963 reconsolidation 

of laws under the General Obligations Law4 and in its 1961 Report, the Law 

Revision Commission explained the following: 

 
4 As with GOL 17-105, other than being re-codified, this statute was not otherwise 
amended or changed. 
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A part payment upon a debt, whether of principal or interest, has long 
been regarded as an effective acknowledgment that will take a case 
out of the statute of limitations. It is a judge-made exception preserved 
by Section 59 of the New York Civil Practice Act, which asserts that 
nothing therein shall "alter the effect of a payment of principal or 
interest." The effect of a part payment is, in almost all jurisdictions, 
recognized to be an acknowledgment of the existence of a larger debt 
from which a promise to pay the balance can be implied so as to 
remove the bar of the statute. This doctrine has additional application 
in the case of a mortgage debt where it is "universally recognized" 
that a payment of interest or of part of the principal extends not only 
the debt but the lien upon the land given to secure it, so that an action 
may be brought to enforce the mortgage within the statutory period as 
measured from the date of the last payment...A part payment of 
principal or interest made by the mortgagor or his agent keeps the 
mortgage alive, or, if made after bar, revives it, so that the time within 
which to foreclose is extended. The effect is to toll the statute of 
limitations not only against the mortgagor himself, but as against his 
grantee and those taking under him. And this is true in New York 
whether the payment is made before or after bar, and, usually, whether 
before or after the mortgagor has disposed of his interest in the 
property.   

 
Report Leg. Doc. (1961) No. 65., pp. 134-136.  The Law Revision Commission 

acknowledged that “[i]n business practices involving routine payments, a 

requirement of a written waiver of the statute of limitation would be burdensome 

and unrealistic.”  Id., p. 115.  Thus explained the Commission, a waiver of the 

statute of limitations may be reasonably implied by the part payment unless it is 

accompanied by a written disclaimer of intention to affect the time limited for 
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foreclosure of the mortgage.  Id., pp. 113 and 115.  Notably, the Commission 

observed that this is the law in “almost all jurisdictions”.  Id.   

This Court has had occasion to address an express disclaimer like the one 

contemplated by GOL 17-107.  In Lew Morris, the parties had a dispute concerning 

plaintiff’s performance under a construction contract that also included a separate 

protracted litigation arising from the death of another at the construction site.  

After the wrongful death claim was resolved, the contractor, Lew Morris 

Demolition Co. filed a notice of claim against the municipal defendant and the 

parties entered into a stipulation under which Lew Morris made a $13,650 payment.  

The parties’ stipulation provided: 

[S]aid amount is paid “not as a final payment or payment of any 
character under said contract, but as a partial settlement, pursuant to 
the above resolution of the Board of Education, of and on account of 
the aforesaid claim and without prejudice to the rights of either party 
with respect to the balance of the above numbered claim.” 

Lew Morris Demolition Co., 40 N.Y.2d at 519.   

 This Court determined that under the terms of the payment and stipulation in 

Lew Morris, the statute of limitations was not renewed because the payment was 

made with a disclaimer.  Although this Court in Lew Morris was analyzing section 

17-101 of the General Obligations Law since a mortgage was not at issue, the case 
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is instructive because it illustrates the requirements for a disclaimer to avoid the 

consequence of renewing the statute of limitations by a part payment. 

The Lew Morris Court explained that the parties’ stipulation expressly 

provided that the payment was not made “under said contract” and it also expressly 

reserved the parties’ disputed rights to the contract in their claim because it was 

executed “without prejudice”.  Id. at 521.  Thus, the Court found the Lew Morris 

claim was time-barred and not renewed by the part payment doctrine. 

 But the facts of this case are exactly opposite of Lew Morris because there is 

no disclaimer at all.  Instead, and in contrast to Lew Morris, in the HAMP 

Agreement, Borrowers expressly agreed, “any payment I make under this Plan 

shall be applied to amounts I owe under the Loan Documents and shall not be 

refunded to me”.  (R. 178.)  With this express understanding, Borrowers proceeded 

with making the seven payments of $2,553.00 on account of their Mortgage debt, 

on April 30, 2009; May 30, 2009; July 2, 2009; August 1, 2009; September 19, 

2009; October 27, 2009; and March 8, 2010.  (R. 123; R. 180-193.)  Notably, the 

HAMP Agreement required only the first 3 of those payments but notwithstanding 

that, Borrowers actually made 4 additional payments on account of and to reduce 

the Mortgage debt.  Then, as lender agreed to do, Borrowers’ seven payments were 
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accepted and applied against the Mortgage and not refunded.  (R. 123.)  These 

seven payments were not accompanied by a written disclaimer of intention to 

affect the time limited for foreclosure of the mortgage; not in the HAMP 

Agreement and not by some separate communication or notation.  

 These payments by Borrowers were also unquestionably made “on account 

of” their Mortgage debt because they were actually applied against it.  In Petito v. 

Piffath, 85 N.Y.2d 1 (1994), the Court examined the impact of a borrower’s 

payment to their lender under a settlement stipulation.  There, the mortgagee, 

Petito sought to foreclose a $200,000.00 mortgage that had been assigned to him 

after the settlement of a prior foreclosure action.  Petito’s predecessor, Roslyn 

Savings Bank had sought to foreclose the same mortgage years prior.  In that prior 

action, Roslyn agreed in a settlement stipulation with the borrower that it would 

accept a $197,455.57 payment and assign the mortgage to borrower’s designee.  Id. 

at 5.  When Petito brought his foreclosure action years later and borrower raised 

the statute of limitations, Petito claimed the $197,455.57 payment renewed the 

statute of limitations.  This Court determined the payment was for a whole new 

agreement, “in exchange for Roslyn’s promise to terminate the foreclosure action 

and assign the mortgage to Petito’s brother [his designee].”  Id. at 8. 
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 Unlike Petito, here the parties assumed no new obligations under the HAMP 

Agreement.  Instead, Borrowers acknowledged their existing obligations under the 

Mortgage Loan and engaged in a process that might have modified their 

installment payment arrangement to pay the same Mortgage debt.  Under the 

circumstances of this case where the Mortgage debt and Borrower’s covenants to 

pay it were not transformed and the payments Borrowers made were actually 

applied to reduce that same debt, the statute of limitations is renewed under GOL 

17-107.   

Accordingly, these payments were an implied waiver by Borrowers of the 

statute of limitations to foreclose the Mortgage which were effective to extend the 

time limited to commence a foreclosure action under GOL 17-107.  The action 

below was commenced on March 12, 2015, and is, therefore timely since it was 

brought within 6 years of when the statute of limitations began running anew on 

March 8, 2010.  The Second Department’s analysis should have stopped here.  

Instead, the Second Department improperly focused on the purpose of the 

payments and whether those payments evinced an intent to pay the remainder of 

the Mortgage debt.  There was no evidence in the Record to support any other 

intent but the clear and unambiguous terms of the HAMP Agreement under which 

these payments were made against the Mortgage debt and without condition.  The 
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Second Department, in essence, conflated the requirements of GOL 17-105 and 17-

101 with GOL 17-107 in violation of the express legislative directives to the 

contrary contained in Sections 17-105 and 17-101, to wit, that those sections do not 

alter the effect of a part payment.  Simply put, the intent behind the payment is not 

relevant to the section 17-107 inquiry unless there is a written disclaimer.  And 

there was none. 

III. THE ELECTION TO ACCELERATE CONTAINED IN THE 2008 
FORECLOSURE COMPLAINT WAS REVOKED BY THE MOTION 
TO DISCONTINUE THAT ACTION 

Finally, even if the statute of limitations was not renewed by the General 

Obligations Law, the Mortgage is still enforceable under the rule solidified by this 

Court’s recent decision in Freedom Mortg. Corp. v. Engel, 37 N.Y.3d 

1, reargument denied, 37 N.Y.3d 926 (2021).  Engel had not been issued at the 

time the decisions on appeal here were rendered.  Instead, Supreme Court’s 

decision relied on the Second Department’s decision in Engel, which this Court 

later reversed.  (R. 6.)  The rule in Engel can be applied by this Court now because 

at the time of the decision on appeal the contrary rule of the Appellate Division 

departments had not yet been overruled and, thus prevailed: 

It is settled law…that a court applies the law as it exists at the time of 
appeal, not as it existed at the time of the original determination and 
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new questions of law may be raised for the first time on appeal if they 
could not have been presented to the trial court.   
 

Post v. 120 E. End Ave. Corp., 62 N.Y.2d 19, 28-29 (1984); see also People v. 

Favor, 82 N.Y.2d 254, 261 (1993); James v. Liberty Lines, 97 A.D.2d 749, 749 (2d 

Dept. 1983) (“Absent a sharp break in the web of the law, all cases on direct appeal 

must be decided in accordance with any principles newly enunciated by the Court 

of Appeals.”).  

Here, the 2008 Foreclosure Action was voluntarily discontinued so that 

application of the Engel rule compels that the election to accelerate was nullified 

by revocation.  This issue was raised before the Supreme Court.  (R. 95-96.)  The 

Supreme Court’s decision was rendered a few months after the Second 

Department’s decision in Engel.  It would have been futile to ask the Second 

Department to reverse itself, but upon application of this Court’s rule in Engel, the 

statute of limitations did not expire. 

In Engel, this Court clarified the law in foreclosure cases concerning the 

impact of a voluntary discontinuance on the acceleration of a mortgage loan and 

announced a bright line rule that: 

[W]hen a bank effectuated an acceleration via the commencement of a 
foreclosure action, a voluntary discontinuance of that action—i.e., the 
withdrawal of the complaint—constitutes a revocation of that 
acceleration. In such a circumstance, the noteholder’s withdrawal of 
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its only demand for immediate payment of the full outstanding debt, 
made by the ‘unequivocal overt act’ of filing a foreclosure complaint, 
‘destroy[s] the effect’ of the election. 
 

Engel, 37 N.Y.3d at 31-32 quoting Albertina Realty Co. v. Rosbro Realty Corp., 

258 N.Y. 472, 476 (1932). 

 Here, the 2008 Foreclosure Action was commenced on August 27, 2008 (R. 

238-247; R. 258.)  The statute of limitations was tolled for 109 days from June 17, 

2010 to October 4, 2010 during Borrower, Ingrid Adrien’s bankruptcy proceeding.  

(R. 83; R. 125; R. 296.)  Taking into account that bankruptcy toll, the statute of 

limitations was to expire on December 14, 2014.  Four days prior to expiry of the 

statute of limitations, however the motion to voluntarily discontinue the 2008 

Foreclosure Action was made.  (R. 258; R. 260.)  As such, the election to 

accelerate was timely revoked and the acceleration nullified by that voluntary 

discontinuance.   

Moreover, because Respondents included evidence of the voluntary 

discontinuance with their cross-motion papers before the Supreme Court (R. 258; 

R. 260), they failed to meet their prima facie burden of establishing that this action 

is time-barred.  See U.S. Bank Nat'l Ass'n v. Francis, 197 A.D.3d 525, 527-528 (2d 

Dept. 2021) (“[T]he defendant's motion papers also included a particular 

affirmation that Deutsche Bank had submitted in support of its request for 
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