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Summary of the Motions

This is an action to foreclose a mortgage encumbering real property located in Monroe,
Orange County, New York (the subject property).

On May 26, 2005, defendant Engel executed a Note to Fairmont Funding, Ltd. (Fairmont)

in the sum of 5225,000. On the same date, Engel executed a Mortgage to Mortgage Electronic

Registration System (MERS), acting as nominee for Fairmont, securing the Note.

At some point after Engel’s execution of the original Note, the Note was lost and its

whereabouts were unable to be determined. (Lost Note Affidavit, Exhibit A to Seq. #2)

Thereafter, on July 22, 2005, Engel executed an Extension and Modification Agreement

(EMA), including provisions(Paragraph IIA) which combined into one set of rightsand obligations

all prior notes; and which modified the original mortgage balance to S224,806 (Paragraph I). The.

Mortgage and EMA are appended to the Sequence #2 moving papers as Exhibit B. A Note also

dated July 22, 2005, -was executed by Engel, the Note stating that it “amends and restates in their

entirety, and is given in substitution for the Notes described in exhibit A of the [EMA]”. The Juiy

22, 2005 Note was endorsed in blank by Fairmont. (Exhibit A to Seq.#2)

MERS assigned the Mortgage to Fairmont by assignment dated September 11,2009. On the

same date, the Mortgage was assigned by Fairmont to plaintiff. (Exhibits C and D to Seq. #2)

Plaintiff,by its representative, Simmons,aversthatBngel breached his obligations under the

EMA by failing to pay the installment due on March1,2008 and each payment thereafter. (Exhibit

H to Seq. H2)

On or about July 16, 2008, plaintiff commenced a foreclosure action against Engel under

(Exhibit Cto Seq. #1 moving papers) Four years later, in May 2012,Index Number
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Engel filed an Order io Show Cause to vacate the Judgment of Foreclosure previously entered in that

action and to dismiss the action. He alleged that he had not been properly served, as he did not

reside in the subject property. (Exhibit M to Seq. #2) The Supreme Court (Slobod, J.), by

Decision and Order dated August 7, 2012.directed that it must determine whether there had been

proper service (Exhibit L to Seq. U2) and set the matter down for a traverse nearing.

On January 30, 2013, the parties, by Stipulation, agreed to vacate the September 13, 2013

judgment of Foreclosure and Sale, to withdraw the pending Order to Show Cause to dismiss, and

to discontinue the foreclosure action without prejudice. (Exhibit L to Seq. #2)

On May 16, 2013, plaintiff sent a Notice of Default to Engel at the address of the subject

property, by regular and certified mail. The Notice indicated the amount in default, the amount

required to cure, and the date by which payment must betendered. The Notice further indicated that

a failure to cure would result in acceleration. (Exhibit K to Seq.#2)

OnAugust7,2013,plaintiff’s attorneyssent Engelfurther Notices of Default,in accordance

with theFairDebt Collection Practices Act, by first-class mail,at the address of thesubject property,

and also at his addresses in Rockland County, New York and Scranton,Pennsylvania. (Exhibit N

to Seq. F2)

On October S, 2014, plaintiff sent a 90-day pre-foreclosure Notice to Engel at the subject

property address, by regular and certified mail. The Notice included the requisite listof foreclosure

counseling agencies required by Real Property Actions and Proceedings Law §1304. (Exhibit K to

Sea. #2)

On February 19, 2015, plaintiff filed a Summons, Verified Complaint and Notice of

Pendency in the within action. (Exhibits E and F to Seq.#2) Engel was served with the pleadings
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by service upon his daughter,at his Rockland County address, on February 27,2Q15. The requisite

mailingwas performed on May 3,2015. Ail other defendants were dulyserved,including John Doe

defendants residing in The subject property, as appears from the Affidavits of Service appended to

Motion Seq.#2 as Exhibit G.

On or about March 19, 2015, Engel served an unsigned and unverified Answer. (Exhibit

H to Seq. #2) His Answer consisted of general denials, denials based upon lack of information, and

fifteen affirmative defenses.

Defendant’s Motion to Dismiss

By Notice of Motion filed on or about July 31, 2015, Engel seeks an order dismissing the

Complaint In support of his motion, his attorney affirms that Engel’s Answer includes an

Affirmative Defenseof expiration of thesix-year Statute of limitations. (Rosengarten Affirmation
at lj3) It is Engel’s position fiat the commencement of ihe July 16, 2008 action under Index

Number 7515/2008 (Exhibit C to Seq. #1) accelerated the payment of the mortgage, and thus

commenced the running of the statute, which expired on July 15, 2014. (Rosengarten Affirmation

at K7) Since the instant action was not filed until February 2, 2015, Engel asserts that it is time-
barred. (Rosengarten Affirmation at 0)

Plaintiffs Summary Judgment Motion

By Notice of Cross-Motion filed on or about August 4. 2015, plaintiff seeks summary

i udgmeni against Engel andthe appointment of a referee. In support, plaintiff appendstwo affidavits

of Shannon Simmons, Assistant Secretary of its Loan Servicer. Simmons avers that she has

personal knowledge of advances made under the Note and Mortgage, the original loan amount,

payment records, credits allowed (if any), delinquency status of and current loan balance. (Exhibit
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1 to Seq. #2 at *jp) She avers that the original note was lost and its whereabouts could not be

determined; however, the Note and Mortgage were modified by the EMA dated July 22, 2015 .

(Exhibit I to Seq. #2 at ffi! 13-14) She further avers that the [EMA] Note was delivered to plaintiff

by Fairmont. (Exhibit I to Seq. #2 at ^15)

Simmons5 Affidavit further avers that Engel defaulted on the loan from and after March i,

2008, and that Notice of Default were sent to him on May 16, 2013. A 90-day pre-foreclosure

Notice was sent on October 8,2014. The outstanding balance on the loan as of February 12,2015

was S218,053.56. (Exhibit I to Seq.#2 atffij 18-21)

By the affirmation of its attorney, plaintiff states that it has been in possession of the EMA.

Note and Mortgage since prior to the commencement of the action and remains in possession of

those documents. (Nayar Affirmation)

Plaintiff asserts that, having produced the mortgage documents and an affidavit evidencing

a default, it has demonstrated its entitlement to summary judgment. The undisputed documentary

evidence shows Engel’s default, and no triable issues of fact exist.

The admissions and general denials contained in Engel’s answer do not establish triable

issuesoffact (PlaintiffsMemorandumof Lawatpp.4-5) Nor,plaintiffasserts,do the affirmative

defenses raised by Engel create such issues.

For those reasons,plaintiff asserts that summary judgment should be granted, together with

the other relief sought

in opposition to Engel’s motion, plaintiff asserts that the six-year statute of limitations is

inapplicable to the instant loan, asacceleration took place only upon the filing of the 2015 summons

and Complaint. (Memorandum at page 16) Engel5sargument that the loan was accelerated in July
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2008 is unavailing, for either of two reasons: first, the stipulated discontinuance of the 2008 action

in 2012 acted as a revocation of the earlier acceleration. Secondly, as Engel himself contended at

the time, he was never properly served with the Summons and Complaint in the original action;

hence, plaintiffcould nothave properly acceleratedthe loan at that time. (Memorandum at page14)

Since Engel suffered no prejudice as a result of the discontinuation of the 2008 action, and did not

change Ins position (by resuming payments in the intervening time), the discontinuance was an

affirmative revocation. (Memorandum at page 15)

Moreover,plaintiff’sactions in 2013 and 2014in sending new Notices of Default indicating

the intention to accelerate if Engel failed to cure the default underscored the parties’ understanding

that acceleration had yet to occur, and Engel still had an opportunity to cure. (Memorandum at pp.

15-16)

EngePs Reply/Opposition to Summary Judgment

In further support of his motion to dismiss,Engel concedes that, in 2008, plaintiff had both

me authority to accelerate the mortgage and did so. (Rosengarten Affirmation at H6) He contests

plaintiffs argument that Engel was never properly served, by asserting that the Court never

determined that question, inasmuch as the parties stipulated to discontinue the action prior to a

traverse hearing. (Rosengarten Affirmation at H7) The parties’ Stipulation stated that the

discontinuance was an attempt to “amicably resolve the dispute and the issues raised [in Engel's

Order to Show Cause] without further delay, expense or uncertainty.” (Rosengarten Affirmation

at HI1) To now assert that Engel was improperly served would be to permit plaintiff to adopt a

position contrary to that which it took in the prior proceeding,becauseits interest havenow changed.

(RosengartenAffirmationat HI2) Therefore, plaintiffcannotassert that they discontinuedtheaction

6
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because Engel was not properly served, and cannot, by extension, assert that the Loan was not

accelerated at that time.

Engel further argues that the Stipulation did not effectively revoke the acceleration. R ather,

that such a revocation could have been made in a simple letter. The Stipulation was not an

'affirmative act of plaintiff evidencing revocation” and defendant was never put on notice that the

acceleration was revoked. (Rosengarten Affirmation at *|(H 18, 23-27)

In opposition to the summary judgment motion, Engel asserts that the lost note affidavit of

Simmons was ineffective, as it failed to detail the circumstances of the- loss. (Affirmation m

Opposition atffil10-12) Moreover,he points to contradictions in the Simmons Affidavits, including

a provision that asserts that the Original Note with all endorsements and allonges was sent to

plaintiffs attorneys prior to commencement, and remains in its agents possession. (Affirmation in

Opposition at 1j15) Engel asserts that this contradicts the Lost Note Affidavit, and implies that

Simmons signed a‘boilerplateaffidavit without reference to thefacts.” (Affirmation in Opposition

at 1118)

He argues that plaintiff has failed to establish that the note was assigned to plaintiff prior to

the commencement of tire action. Plaintiff .thus, lacks standing. (Affirmation in Opposition at HD
22, 31-34) Plaintiffs failure to have specified the date of physical delivery of the Note is fatal to

its claim that it had standing to foreclose the loan. (Affirmation in Opposition at KK 37-43, 4S)

Moreover, plaintiff has failed to allege in its Complaint dial the requisite Notice of Default

was mailed to Engel. (Affirmation in Opposition at1(58) Notwithstanding the Simmons Affidavit,

Engel asserts that it is evident that she did not review the records, and did not know to what address

lire notice had been mailed. (Affirmation in Opposition at 1(67)
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Finally, Engel alleges that the Notice does not satisfy the requirements of the mortgage, in

that it “misleads” the borrower into thinking he must bring a lawsuit, as opposed to asserting

defenses in the foreclosureaction. (Affirmation inOpposition at 72-75) For all of those reasons,

Engel asserts that summary judgment is inappropriate and dismissal is warranted

Plaintiffs Reply

Plaintiff reiterates its argument that its standing is established by its possession of the EMA

Note and Mortgage prior to the commencement of the action. Thestatus of the Original Note is noi

relevant as the EMA Note is tire subiect of the foreclosure

Further, plaintiff denies that the Notice of Default was in any way deficient. Plaintiff must

only prove that the Notice was sent, not that it was received.

Plaintiff restates its argument that the 2008 acceleration was revoked and that the within

action is timely.

No other defendant has appeared in the action, or filed any papers in opposition.
The Court has fully considered the submissions before it.

Discussion

1. Summary Judgment Standards:

in movingfor summary'judgment onanaction toforeclose amortgage,aplaintiff establishes

its case through the production of the mortgage, the unpaid note and evidence of default. Wells

Fargo Bank, N.A. v. Webstar,61 AD3d856 (2ndDep’t 2009),U.S.BankTrustNat. Ass'n Tr.v.Butli.
16 AD3d 408 (2nd Dep’t 2005); Red Tulip LLC v. Neiva,44 AD3d 204 (1st Dep’12007) Where the

issue of standing is raised by a defendant, as here, the plaintiff must prove its standing to be entitled

to relief. MLCFC 2007-9 Mixed Astoria, LLCv. 36-0235'" Ave. Development, LLC, 116 AD3d 743
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(2nd Dep’t 2014) In a mortgage foreclosure action* piamti.fi has standing where it is the holder or

assignee of both the subject mortgage and the underlying note. Id.: Aurora Loan Services, LLC t>.

Taylor, 114 AD3d 627 (2nrt Dep’t 2014)

In moving for summary judgment on an action to foreclose a mortgage, a plaintiff

establishes its casethrough theproduction of themortgage, theunpaid noteand evidence of default.

Wells Fargo Bank, N.A. v. Webster,61 AD3d 856 (2nd Dep’t 2009), US. Bank Trust Nat. Ass'n Tr.

v. Butti,16 AD3d 408 (2nd Dep’t 2005); Red Tulip LLC v. Neiva,44 AD3d 204 (Is1 Dep’t 2007) In

the instant matter,plaintiff'has duly established itsprima facie right to judgment, by submission of

the mortgage and note papers, and by the uncontroverted sworn affidavits of its representative,

attesting to plaintiffs possession of the relevant loan documents, the default and the requisite

notices. Wells Fargo, supra, 61 AD3d 856

The Court agreeswithEngel that theSimmonsAffidavits raisesomeconfusion aboutwhich

Note plaintiff possessed at the time of the commencement ofthe 2015 action. However, and more

significantly, plaintiff correctly asserts that the status of the lost note is irrelevant to the within

action. Engel has not, and apparently cannot, dispute that plaintiff possesses the EMA Note and

Mortgage. Plaintiffs attorney’s affirmation states, upon personal knowledge, that his office is in

possession of that Note and was in possession of it prior to the commencement of the action. 1ne

Note was endorsed in blank by Fairmont, and thus, plaintiff’s physical possession of the Note meets

the requirement for standing. TheEMA, assigned by Fairmont to plaintiff, formallytransferred the

Mortgage, but as Engel concedes, such an Assignment is not necessary, as the Mortgage passes as

an incident to the Note. Bank of New York v. Silverberg, 86 AD3d 274 (2na Dep’t 2011)

Upon the submission of affidavits by an individual with persona) knowledge of the facts.
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which createsapritna facieshowing,the burdenshifts to defendant to present evidence inadmissible

form to establish the arguable existence ofa triable issue of fact. Hellyer v. Law Capitol, Inc.„124

AD2d 782 (2na Dep’t 1986) -Such a burden is not met by bare allegations, which do not create a

genuine issue of fact. Shaw v. Time-Life Records,38 NY 2d 201 (1975);Capelin Assoc. v.Globe

Mfg. Corp., 26 NY 2d 2o5. The general denials asserted by Engel’s Answer thus fail to create

triable issues of fact sufficient to defeat summary judgment. Any claim for monies due and owing

to defendants will be determined by the referee appointed by this Court.

2. Affirmative Defenses

However, Engel has also asserted fifteen affirmative defenses which must be examined.

Many ofthe affirmative defenses asserted in the Answer1 areunsubstantiated conclusory assertions.

Such statements are insufficient to defeat summary judgment, and must accordingly be dismissed.

See,e.g., Home Sav.Bankv.Schorr Bros. Development Corp.,213 AD2d 512 (2ndDep’t 1995);170

W. Village Assocs.V. G&ERealty,56 AD3d 372 (Is Dep’t 2008) (affirmative defenses insufficient

which plead only conclusions of law without supporting facts) In particular, conclusory' and

unsubstantiated complaints of fraud and collusion are insufficient LBV Properties v. Greenporl

Development Corp.,188 AD2d 588 (2nd Dep’t 1992)

On that basis, the following affirmative defenses arehereby stricken; third (failure to assign

the mortgage to plaintiff);sixth (gap in assignments);seventh (fraud); ninth and tenth (mortgage was

not assigned by one with authority to do so).

The first affirmative defense asserts that plaintiff did not properly serve Engel with ihe

The Court has noted plaintiffs assertion that the Answer was unsigned and unverified,

however, there is no evidence that plaintiff rejected the Answer on those grounds, and the Court will
rot ao so at tills time.

- f
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pleadings. The defease is dismissed in the face of the documentary evidence of proper sendee.

incontroverted by Engei.2 The submission of affidavits of service creates a presumption of proper

service, which maynot be rebutted byamere denial of receiptof the pleadings. Carrenardv.Mass

11 AD3d 501 (2nd Dep’t 2004) The affidavits of service demonstrate service upon him and the

requisite mailings which followed. As such, the affidavits of service are prima facie evidence of

proper service, and require defendant to come forward with asworn denial, asserting detailed facts

to rebut suchashowing. Household Finance Really Corp.ofNew Yorkv. Brown,13 AD3d340(2n"

Dep;t 2004) No such submission was made. The first affirmative defense is therefore stricken.

Several affirmative defenses challenge plaintiff s standing to bring suit. Where the issue of

standing is raised by a defendant, as here, the piaintiffmust prove rts standing to beentitled to relief.

MLCFC 2007 9 Mixed Astoria, LLCv. 36-0235rl‘ Aw. Development, LLC,116 AD3d745 (2"“ DepT

2014) In a mortgage foreclosure action, plaintiff has standing where it is both the holder of the

subject mortgage and the underlying note. Id. Asstated hereinabove,intheface ofthe documentary

evidence of that plaintiff, as assignee of Fairmont, had physical possession of the EMA Note and

Mortgage prior to the commencement of this action, and continues to so hold those documents, die

following affirmative defenses are stricken:second; third (mortgage was not assigned to plaintiff );

and eighth (assignment not recorded)

Where a cause of action is based upon documentary evidence, the authenticity of which is

not disputed, a denial does not raise an issue of fact. Gould v. McBride ,36 AD2d 706 (l 51 Dep’t

1971), ajfd, 29 NY 2d 768 (1971) Thefourth affirmative defense, failure to serve notice pursuant

‘The Court potes that even if such a defense had existed, it was waived by reason of Enaei's
fiulucu iu move foi judgment within 60 davs after service of the answer. Civil Practice Lew ann
Rules §321He

i -
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to Real Property Actions &- Proceedings Law §1304 is dismissed, both in the face of the

documentary evidence thatsuch servicewas madeandin light of theprovisions of thatstatute,which

apply to “home loans.’1 inasmuch as Engel’s Affidavit avers that he is not and was not a resident

of the subject property, the statute is inapplicable. Because no notice was required under section

1304,no filing was required undersection 1306. Thefifth affirmativedefense is likewise dismissed.

The documentary' evidence further establishes that plaintiffs counsel sent notices to Engel

which, on theirface,evidenced compliance with the provisionsof the Fair Debt Collection Practices

Act,15 U.S.C.§1692. Moreover, Exhibit I to Seq. #2 evidences the mailing of default and 90-day

pre-foreclosure notices in 2013 and 2014. Engel’s argument that there is no proof of his receipt of

the notices (e.g.,a signed return receipt) is unavailing,as thestatute requires mailingand not receipt.

The eleventh and twelfth affirmative defenses are thus stricken.

The thirteenth affirmative defense assertsafailure to set fortha cause of action. Thedefense

is dismissed in the face of the affidavits which fully assert the criteria for a cause of action for

foreclosure, i.e., possession of the loan documents, default and the balance due. While it is

Dlaintiff s burden to demonstrate that a defense is without merit, Butler v. Catinella, 58 AD3d 145

(2nd Dep’t 2008), the defense is subject to dismissal unless raised in a motion by the party asserting

the same. Id In light of the documentary and testimonial evidence, which has not been rebutted by

defendant, the defense is dismissed.

The fourteenth affirmative defense alleges a failure to comply with section 20!2-b of the

Civil Practice Law & Rules. Inasmuch as the Court has been unable to locate such a provision and

in the absence of any factual allegation to support a defense, the fourteenth affirmative defense is

likewise dismissed.
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Finally, the fifteenth defense alleges that the matter is barred by the applicable statute of

limitations. The Court finds unpersuasive Engel’sposition thataccelerationtook placein 2008, and

the matter was thus time-barred after2014. While it is clear that the loan was originally accelerated

in 2008, with the commencement of the first foreclosure proceeding, it is equally clear that the

language of the January 2013 Stipulation evidenced an affirmative act on the part of the plaintiff to

vacate the prior acceleration.

A lender may revokeits election toaccelerateamortgage, providedthat the borrower has not

changed its position in reliance thereon. Federal Nat‘l Mortgage Ass'n v. Mebane,208 AD2d 892

(2nd Dep’t 1994) While the dismissal of the foreclosure action bya court does not constitute such

an affirmative act,EMC Mortgage Corp.v. Patella,279 AD2d 604 (2nd Dep’t 2001), in this matter,

plaintiffs 2013 stipulation to withdraw without such a finding, and within the six-year statutory

period, constitutes that affirmative act.

The mortgagee's discretionary revocation of the acceleration will only be restrained if a

mortgagor can show substantial prejudice resulting therefrom. Golden v. Ramapo Improvement

Corp.,78 AD2d 648 (2nd Dep’t 1980) In the instant matter. Engel has made no showing of any

prejudice TO himself which resulted from the revocation. Indeed, the only result of that revocation

and the concomitant nearly three-year delay inproceedings wasto providehim with many additional

months of ownership and rental income.

Having found that the 2013 Stipulation acted as a voluntary revocation of the acceleration,

die loan was not accelerated until die 2015 commencement of the within action, and, as such, is

timely. The Court need not determine whether Engel was properly served in the 2008 action, as

it was voluntarily withdrawn by both parlies. The fifteenth and last affirmative defense is thus

13
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stricken.

All affirmative defenses having been dismissed, the answer of defendant Engel is stricken,

and summary judgment is granted to plaintiff. All appearing defendants, including Engelshall each

be served with a copy of the Notice of Sale and copies of any notices or proceedings to obtain

surplus moneys.

Plaintiff s motiontodiscontinuethe actionagainst the“John Doe”defendantsand to replace

“John Doe #1” with defendant Yitzchok Deutsch and “John Doe#2” with defendant Rifka Deutsch

is granted. The caption shall hereafter read as follows:

•X
FREEDOM MORTGAGE CORPORATION,

Plaintiff,

-against-
HERSCHEL ENGEL, BOARD OF MANAGERS
OF THE FOREST WAY CONDOMINIUM,
CITIBANK, N.A., YITZCHOK DEUTSCH,
RIFKA DEUTSCH,

Defendants.
X

Plaintiffs application for appointment ofareferee is granted. This matter is hereby referred

to Bruce D.Townsend. Esq., with an office at phone

as Referee to ascertain and compute the amount due the plaintiff in this action for die

principal and interest on the bond and mortgage sued upon and set forth in the complaint and for

payments made by the plaintiff for taxes, assessments, water charges, insurance premiums and any

other expenses that the plaintiff has paid or may pay in connection with the protection of itssecurity

hereunder against the mortgaged premises, and fees for other services and charges affecting the

premises herein described, during the pendency of this action and until the closing of iitle with

• i
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purchaser at foreclosure sale, and that any sums so paid by the plaintiff shall be added to the sum

otherwise due to the plaintiff, pursuant to the plaintiff s claim herein, and shall be deemed secured

by said bond and mortgage as therein provided and adjudged to beavalid lien on the premises herein

described, with interest thereon from the date of each such payment, and to examine and report

whether the mortgaged premises should be sold in one or more parcels; and it is further

ORDERED that, if required, the Referee take testimony pursuant to RPAPL §1321; and it

is further

ORDERED thatthe Referee appointed herein is subject to the requirements of Rule 36.2(c)

of the Chief Judge, and if the Referee is disqualified from receiving such an appointment pursuant

to the provisions of that Rule, the Referee shall notify tire Appointing Judge forthwith; and it is

further

ORDERED, that by accepting this appointment, the Referee certifies that she is in

compliance with Part 36 of the Rules of the Chief Judge (22 NYCRRPart 36), including, but not

limited to,section 36.2(c) (“Disqualification from appointment”) and section 36.2(d) (“Limitations

on appointments based upon compensation”); and it is further

ORDERED that the Referee’s fee shall be (1) $250 on report and (2)$500 on 3ale; and it is

further

ORDERED that plaintiff shall apply fora judgment of foreclosure and sale within 90 days

of the service of a copy of this Order with Notice of its Entry, and if such application is not made,

tire action will be deemed abandoned, and marked off the calendar without further notice, and ir is

further

ORDERED, thatdefendant Engel beprovided acopy of this Court’sDecisionand Order and
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the Referee’s Notice of Sale in Foreclosure.

The foregoing constitutes the decision and order of the court.

Dated:November 12, 2015
Goshen, New York

HON. SANDRA B. SCIORTINO, J.S.C.

TO: Colin & Roth
1Q0 E.Old Country Road
Mineola, NY 11501

Solomon Rosengarten, Esq.
1704 Avenue M
Brooklyn, NY 11230
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