FTCED. APPELLATE DIVISION - 1ST DEPT 027 0472022 0435 PM 2021- 03036

NYSCEF DOC. NO. 18 RECEI VED NYSCEF: 02/ 04/2022

SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC. .
and PRESCRIPTION SONGS, LLC,
Plaintiffs-Appellants, Notice of Motion
~ against - Index No 653118/14
KESHA ROSE SEBERT p/k/a Kesha,
Defendant-Respondent, Appellate Case No 2021-03036
—and —
PEBE SEBERT, VECTOR MANAGEMENT, LLC and JACK ROVNER,
Defendants.

KESHA ROSE SEBERT p/k/a Kesha,
Counterclaim Plaintiff-Respondent,
— against —

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC.
and PRESCRIPTION SONGS, LLC,

Counterclaim Defendants-Appellants,
—and —
DOES 1-25, inclusive,
Counterclaim Defendants.

NOTICE OF MOTION OF SAMUEL D.ISALY
FOR LEAVE TO FILE BRIEF AS AMICUS CURIAE

NOTICE that upon the annexed affirmation of Alan S. Lewis, dated
February 4, 2022, and all exhibits attached thereto, including a copy of the
proposed brief of amicus curiae, Samuel D. Isaly, by his attorneys Carter Ledyard
& Milburn LLP, will move this Court, at the Supreme Court, Appellate Division,
First Department, 27 Madison Avenue, New York, NY 10010, on February 14,

2022 at 10:00 a.m. or as soon thereafter as counsel may be heard, for an order
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permitting the proposed amicus to serve and file a brief as amicus curiae. This

motion is filed pursuant to CPLR §2214 and 22 NYCRR §600.4, relates to the
appeal filed by Appellants, and should be heard by the same merits panel assigned

to hear Appellants’ appeal.
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION: FIRST DEPARTMENT

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC.
and PRESCRIPTION SONGS, LLC,

Plaintiffs-Appellants, Affirmation of Alan S. Lewis

~ against - Index No 653118/14
KESHA ROSE SEBERT p/k/a Kesha,
Defendant-Respondent, Appellate Case No 2021-03036
—and —
PEBE SEBERT, VECTOR MANAGEMENT, LLC and JACK ROVNER,
Defendants.

KESHA ROSE SEBERT p/k/a Kesha,
Counterclaim Plaintiff-Respondent,
— against —

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC.
and PRESCRIPTION SONGS, LLC,

Counterclaim Defendants-Appellants,
—and —
DOES 1-25, inclusive,
Counterclaim Defendants.

AFFIRMATION OF ALAN S. LEWIS IN SUPPORT OF MOTION ON
BEHALF OF SAMUEL D. ISALY FOR LEAVE TO FILE BRIEF AS
AMICUS CURIAE

Alan S. Lewis, an attorney admitted to practice before the courts of New
York State, hereby affirms, under penalty of perjury pursuant to CPLR § 2106, as
follows:

1. I am a partner at the law firm of Carter Ledyard & Milburn LLP,
counsel for Samuel D. Isaly. I submit this affirmation in support of Mr. Isaly’s

motion for leave of this Court to file a brief as amicus curiae.
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2. The notice of appeal invoking this Court’s jurisdiction is attached as
Exhibit A.

3. The order appealed from is attached as Exhibit B.

4.  Appellant has consented to Mr. Islay’s motion. I contacted counsel for
Respondent by email on January 26, 2022 to request consent but have received no
response.

5. A copy of the proposed amicus brief is attached as Exhibit C.

6. Mr. Isaly’s interest in this appeal arises from his status as a plaintiff in
a pending defamation cases in Supreme Court, New York County. See Isaly v.
Garde, Index No. 160699/2018 (N.Y. Cnty. Sup. Ct.). Like Appellants, Mr. Isaly
commenced his lawsuit prior to the enactment of the 2020 Anti-SLAPP Act and
like Appellants, Mr. Isaly is engaged in a dispute over its retroactive application.

7. Mr. Isaly’s own lawsuit derives from damage to his previously
sterling reputation as a highly successful investor in the securities of healthcare
companies. He founded OrbiMed Advisors, LLC and was its Managing Partner
for decades. His outstanding professional and personal reputation was severely
damaged by the publication of a false and defamatory article that made allegations
of workplace misconduct.

8. The issue on this appeal is whether the 2020 Anti-SLAPP Act applies

to defamation cases pending at the time of its enactment. The defendants in the
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case brought by Mr. Isaly have raised the same issue. This Court’s ruling in this
case on this issue will no doubt be cited as precedent in Mr. Isaly’s case, giving
him an obvious interest in its proper resolution.

9.  Asmore fully set forth in Mr. Isaly’s proposed brief, the application
of the 2020 revisions to the Anti-SLAPP Act would subject even private figure
plaintiffs to a significantly higher burden of proof, i.e., the “actual malice”
standard that was previously borne only by public officials and public figures. Mr.
Isaly’s proposed brief makes clear that such retroactive application is contrary to
New York law.

10.  Mr. Isaly’s proposed brief includes arguments and authorities not
otherwise presented to this Court that underscore why the 2020 revisions cannot be
applied retroactively: that is, they did not further the intention of the original
legislation and were thus not “remedial.” Respectfully, Mr. Isaly’s proposed
submission would greatly assist this Court in its consideration of the questions on
this appeal.

11.  This Court previously granted a request by Mr. Isaly to file an amicus
brief supporting Mr. Gottwald in a prior appeal between the parties which, like this
appeal, ultimately concerned whether Mr. Gottwald’s claims were subject to the
“actual malice” standard. This Court ultimately ruled in favor of Mr. Gottwald in

that appeal. See Gottwald v. Sebert, 193 A.D.3d 573 (1st Dep’t 2021). Mr. Isaly
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was also granted leave to file an amicus brief in the appeal from this Court’s
decision now pending before the Court of Appeals. Granting Mr. Isaly leave is
consistent with these decisions on Mr. Isaly’s previous amicus applications as well

as decisions from other courts granting leave to defamation victims to file amicus

briefs on significant questions of defamation law. See, e.g., Gubarev v. BuzzFeed,
Inc., Case 18-15295 (U.S. Ct. of App., 11th Cir., Apr. 4, 2019 and July 8, 2019)
(two orders granting leave to file amicus brief and leave to file supplemental

amicus brief).

12.  Consideration of the proposed amicus brief will not impose a
significant review burden on the Court, given that the proposed brief is only
approximately 12 pages, and under 3000 words.

WHEREFORE, I respectfully request that the Court grant Mr. Isaly’s motion

for leave to file a brief in this appeal as amicus curiae.

Dated: New York, New York
February 4, 2022 Qo2 Av Y,

Alan S. Lewis
CARTER LEDYARD & MILBURN LLP
2 Wall Street
New York, NY 10005
(917) 533-2524
lewis@clm.com

Attorneys for Proposed Amicus Curiae
Samuel D. Isaly

11038155.1



EXHIBIT A

666666666









EXHIBIT B

666666666

















































































































































































EXHIBIT C

666666666



To be Argued by:
ALAN S. LEWIS
(Time Requested: 15 Minutes)

New York Supreme Court

Apypellate Bivision—First Department

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC.
and PRESCRIPTION SONGS, LLC,

Plaintiffs-Appellants,
—against —
KESHA ROSE SEBERT p/k/a Kesha,
Defendant-Respondent,
—and —
PEBE SEBERT, VECTOR MANAGEMENT, LLC and JACK ROVNER,
Defendants.

KESHA ROSE SEBERT p/k/a Kesha,
Counterclaim Plaintiff-Respondent,
— against —

LUKASZ GOTTWALD p/k/a Dr. Luke, KASZ MONEY, INC.
and PRESCRIPTION SONGS, LLC,

Counterclaim Defendants-Appellants,
—and —

DOES 1-25, inclusive,
Counterclaim Defendants.

BRIEF FOR AMICUS CURIAE SAMUEL D. ISLAY IN
SUPPORT OF APPELLANTS AND REVERSAL

CARTER LEDYARD & MILBURN LLP
Attorneys for Amicus Curiae

Two Wall Street

New York, New York 10005

Of Counsel.: (212) 732-3200
ALAN S. LEWIS lewis@clm.com
JOHN J. WALSH walsh@clm.com

New York County Clerk’s Index No. 653118/14

Appellate
Case No.:
2021-03036



TABLE OF CONTENTS

TABLE OF AUTHORITIES ..o ii
PRELIMINARY STATEMENT ...ooiiiiiiiiieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 1
QUESTION PRESENTED .......ooiiiiiieiie et 3
F A T S et ———————— 3
AR GUMENT . 8
I. THE REVISIONS TO THE ANTI-SLAPP ACT CANNOT BE APPLIED
TO LAWSUITS PENDING BEFORE ITS EFFECTIVE DATE.........coo........ 8
A. There Is No Basis to Override the “Deeply Rooted Presumption Against
REITOACHIVIEY ™ ..eiiiiiieiieecieectee ettt et e e e e s eenneeenes 8
B. The Revisions to the Anti-SLAPP Act Were Not Remedial and Cannot
Be Given Retroactive EFTECt c.oovunnnneeeeeeeeeeeeeeeeeee e 9
CONCLUSION e, 13
1

11028968.13



TABLE OF AUTHORITIES

Page(s)

Cases
600 W. 115th Str. Corp. v. Von Gutfeld,

SO N.Y.2d 130 (1992) ..ttt 4,5,12
Aguaiza v. Vantage Props., LLC,

69 A.D.3d 422 (ISt Dept 2010) ..cueirieeiieiieiieeieeeeeeeee et 9
Asman v. Ambach,

04 N.Y.2d 989 (1985) ittt ettt et 10
Cady v. County of Broome,

87 AD.2A 004 ...ttt ne e 10
Coffman v. Coffman,

60 A.D.2d 181(20d DeP’t 1977 ) ueieeeieeeeeeeeee ettt 9
Gleason v. Gleason,

20 N.Y.2d 28 (1970) ettt et 8
Gottwald v. Sebert,

193 A.D.3d 573 (1st Dep’t 2021) cueeeeiiieiiiiieeieeieeeeeete e 1
Hynson v. Am. Motors Sales Corp.,

164 A.D.2d 41 (2d Dep’t 1990)...ccuiiiiiiiiiieiieeeeeeeeeeee e 10
Matter of Jaquan L,

179 A.D.3d 457 (1st Dep’t 2020) ....eeeueeeniieiieiieeie ettt sttt 10
Majewski v. Broadalbin-Perth Cent. Sch. Dist,

O1 NLY.2d 577 (1998) ettt 8,9,12
Nelson v HSBC Bank USA,

87 A.D.3d 995 (2d DeP t 201 1) eccueieiieiieeieeieeiteteee et 10
Matter of Regina Metro. Co., LLC v. New York State Div. of Hous. &

Community Renewal,

35 NY.3d 332 (2020) ettt 8

1

11028968.13



Saratoga Water Servs. v. Zagata,

247 A.D.2d 788 (BA Dep’t 1998)..ccueiieiieiieiecieeeeeeee e 10
State by Lefkowitz v. Parker,

38 A.D.2d 542 (ISt DEPt 1971) eeeueieiieieeeeeeeeeee et 8,9
Statutes
N.Y. Civil Rights LaW § 76-a ....cccviiiiiieiiieieecieeceeeee et 7
Other Authorities

Adam P. Cohen & Derek Borchardt, Significant Amendments to Anti-
SLAPP Statutes Could Have Sweeping Ramifications, NYLJ, Nov.
19, 2020ttt sttt et ae e e 6

Diana Jean Schemo, Silencing the Opposition Gets Harder, N.Y .
TIMES, JULY 2, 1992 ... ettt et e e 3,4

Letter from New York City Bar Association Communications and
Media Law Committee and Civil Rights Committee to Governor
Andrew Cuomo in Support of Amendments to Civil Rights Law’s

Anti-SLAPP Statute (Oct. 15, 2020) ..oeeeveiiieeiieeeeee et 7
Opinion Protect Against Lawsuits Squelching Free Speech, THE POST
STANDARD, May 27, 2014..... .ottt 4
Sponsor Mem. of Sen. Hoylman, L. 2020, Ch. 250 (July 22, 2020)................... 6,11
111

11028968.13



PRELIMINARY STATEMENT

Legislation enacted in 2020 vastly expanded anti-SLAPP protection in New
York. The legislation, which rewrote Civil Rights Law §§ 70-a and 76-a (the “2020
Anti-SLAPP Act”), redefined a “SLAPP”, making that category of lawsuits much
broader than it had been and expanded the arsenal of tools available to defendants
in such cases. The new legislation substantially alters the playing field in nearly all
defamation cases. Before the 2020 legislation, the “fault” burden assigned to those
defamation plaintiffs adjudged “private-figures” was simple negligence. But as a
result of the 2020 Anti-SLAPP Act, these private figure plaintiffs are subject to the
significantly higher burden of proof previously borne only by public officials and
public figures — “actual malice” — so long as their defamation lawsuit fits within
the broad scope of the legislation.

The Plaintiff, Lukasz Gottwald, brought this lawsuit in 2014, six years
before the 2020 Anti-SLAPP Act was enacted. Like any potential plaintiff
assessing whether to bring a lawsuit, Gottwald did so based on the laws existing at
the time. Back then, Gottwald’s case was not even arguably covered by an Anti-
SLAPP statute. As a private figure, his fault burden was to prove that the

defamatory statements were published negligently.! But six years into the case,

! See Gottwald v. Sebert, 193 A.D.3d 573 (1st Dep’t 2021) (finding Gottwald was a private
figure). Kesha’s appeal of this determination is pending in the Court of Appeals. See Gottwald v.
Sebert, New York Court of Appeals Index No. APL-2021-00131.

1
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New York enacted legislation making any defamation plaintiff subject to its broad
scope subject to an actual malice burden of proof. In short, a sea change. Soon
thereafter, in this case, the Supreme Court permitted Defendant to amend her
Answer to assert that the Anti-SLAPP defenses, newly created by the 2020 Anti-
SLAPP Act, could be asserted in this 2014 lawsuit.

Can that be right? That is, does the 2020 Anti-SLAPP Act vastly and
retroactively transform the rules for litigation commenced six years before its
enactment, including the sudden imposition of a significantly enhanced proof
burden? That is the issue in this appeal, and as explained below, the clear answer is
no.

To understand why that must be the answer, the 2020 Anti-SLAPP Act must
be compared to the predecessor anti-SLAPP statute that existed in New York when
Gottwald brought this lawsuit. As demonstrated below, the new legislation is not
“remedial.” The 2020 Anti-SLAPP Act does not clarify or correct technical defects
in the old anti-SLAPP Act - a law that had by 2020 been on the books for almost
three decades. With the 2020 Anti-SLAPP Act, the Legislature entirely rewrote
anti-SLAPP legislation in New York, making it unrecognizable when compared to
the previously existing anti-SLAPP Act. The older legislation was very narrow in
scope; it applied only to suits brought against citizens who participated in public
proceedings. In that way, the old legislation applied only to an exceedingly narrow

2

11028968.13



subset of lawsuits that might be deemed “SLAPPS”, and otherwise left undisturbed
the citizenry’s traditional right to seek redress for alleged injuries in the courts,
under longstanding procedures and proof burdens.

The 2020 Anti-SLAPP Act dispenses with this careful balance. It enacts new
and heavy burdens for defamation plaintiffs in a way that transforms the landscape
of most defamation lawsuits, except those based on “purely private matters.”
Because the new legislation is transformational, not “remedial,” it cannot be given
retroactive effect.

QUESTION PRESENTED
1. Are the new standards imposed by the 2020 Anti-SLAPP Act on libel
plaintiffs applicable to lawsuits brought well before the enactment of the

2020 Anti-SLAPP Act?

No. The language of the 2020 Anti-SLAPP Act and New York law prohibit
such retroactive application.

FACTS

The Legislature Passes an Anti-SLAPP Act in Response to Strategic
Lawsuits Brought by Developers

In the 1980°s and 1990’s, citizens engaging in public petitioning found
themselves the subjects of punitive lawsuits whose purpose was primarily to deter
the citizens from acts of public and political advocacy. See Diana Jean Schemo,
Silencing the Opposition Gets Harder, N.Y. TIMES, July 2, 1992, at B6. By the
early 1990’s, town and village boards had become “frequent targets” of strategic

3
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lawsuits by developers to “deter participation in such matters as landfill location,
the disposal of hazardous waste, and the development of land.” See Addendum A,
p. 19 (Mem. in Support by N.Y.S. Conference of Mayors and Municipal
Officials);? see also Schemo, Silencing the Opposition Gets Harder (providing
survey of lawsuits brought in New York State to stifle opposition to public
projects).

In response, “New York State enacted a law specifically aimed at
broadening the protection of citizens facing litigation arising from their public
petition and participation.” 600 W. 115" Str. Corp. v. Von Gutfeld, 80 N.Y.2d 130,
137 n.1 (1992); see also Opinion, Protect Against Lawsuits Squelching Free
Speech, THE POST STANDARD (Syracuse, N.Y.), May 27, 2014, at A10 (“New
York's anti-SLAPP law was passed in 1992 in response to lawsuits from real estate
developers attempting to squelch opposition to their projects”). The legislation
covered only claims (1) “brought by a public applicant or permittee” that (i1)
“materially related to any efforts of the defendant to report on, comment on, rule
on, challenge or oppose such application or permission.” L. 1992, Ch. 767, § 2(a).

At the time, the Legislature expressed concerns about an anti-SLAPP law’s

potential to infringe citizens’ right to seek redress in the courts. See, e.g.,

2 For the Court’s convenience, a copy of the bill jacket for the original Anti-SLAPP Act (1992
N.Y. ALS 767, 1992 N.Y. LAWS 767, 1992 N.Y. A.N. 4299) is attached hereto as Addendum
A.

4
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Addendum A, p. 13 (Letter from Ass. Bianchi to Gov. Mario Cuomo). The
Legislature recognized that developers were not alone in engaging in “abusive
litigation tactics” by commencing strategic lawsuits (id. at 7 (Mem. filed with Ass.
Bill 4299)) but took pains to draft the act so as to reflect a “careful balance
between free speech rights and the right to bring a lawsuit for redress of injuries.”
Id. at 13 (Letter from Ass. Bianchi to Gov. Mario Cuomo). Indeed, the law was
praised because while it “protect[ed] the First Amendment rights of the people to
speak out, and guarantee[d] for government the benefits of their participation, the
bill [did] not trespass on the legitimate rights of the people to seek redress in the
courts.” Id. at 7 (Mem. filed with Ass. Bill 4299).

Judicial Enforcement of the Anti-SLAPP Act Was Consistent for
Decades with the Text of the Anti-SLAPP Act and the Legislative Intent

The Anti-SLAPP Act became effective on January 1, 1993. Even before it
took effect, the New York Court of Appeals recognized it was “specifically aimed”
only at protecting citizens’ rights to “speak out at public meetings against proposed
land use development and other activities requiring approval of public boards.”
600 W. 115" Str. Corp., 80 N.Y.2d at 137 n.1. Thereafter, trial and appellate courts
consistently enforced the plain text of the act, limiting its reach mainly to suits
brought by developers relating to public projects. See, e.g., Brief for
Plaintiffs/Counterclaim Defendants-Appellants dated September 7, 2021

[NYSCEF Doc. No. 4] (“App. Br.”) at 25, n.12 (citing authorities describing
5

11028968.13



“focus” of 1992 Act as preventing “retaliatory litigation commenced or maintained
for the purpose of intimidating persons who have voiced opinions in public
meetings. . .”).

The Legislature Dramatically Expands Scope of Anti-SLAPP Act

Twenty years passed, without there being any perceived difference between
how the courts were applying the relatively narrow 1992 legislation and how it had
been intended to function. It was not until 2012 until a bill was introduced that
sought to dramatically expand the reach of the Anti-SLAPP Act well beyond the
original scope and intent of the 1992 legislation. See Sponsor Mem. of Sen.
Hoylman, L. 2020, Ch. 250 (July 22, 2020) (“[t]he purpose of this bill is to extend
the protections of New York’s current law ...”). The new legislation, finally
passed in 2020, dispensed with the “careful balance” intrinsic to the original
legislation — now altered to provide broad protections for “citizens' exercise of the
rights of free speech and petition about matters of public interest.” The effect of the
new law was dramatic: New York’s anti-SLAPP law went from one of the
country’s narrowest to perhaps the broadest. Adam P. Cohen & Derek Borchardt,
Significant Amendments to Anti-SLAPP Statutes Could Have Sweeping
Ramifications, NYLJ, Nov. 19, 2020. No longer did the statute carefully balance
minimizing the extent of infringement on citizens’ right to petition the courts
against the value of providing limited protection from lawsuits based on citizens’

6
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participation in government; instead, it created a new and expansive category of
lawsuits, e.g., matters that were not “purely private”, and created new and broad
protections for everyone facing such suits, including large companies and giant
news organizations. See, e.g., Letter from New York City Bar Association
Communications and Media Law Committee and Civil Rights Committee to
Governor Andrew Cuomo in Support of Amendments to Civil Rights Law’s Anti-
SLAPP Statute, Oct. 15, 2020.3
Specifically, the proposed legislation broadened the definition of “action
involving public petition and participation” to cover:
1. any communication in a place open to the public or a public forum in
connection with an issue of public interest; or
2. any other lawful conduct in furtherance of the exercise of the constitutional
right of free speech in connection with an issue of public interest, or in
furtherance of the exercise of the constitutional right of petition.

Civil Rights Law § 76-a. Public interest was intended to be “construed broadly,

and [ ] mean any subject other than a purely private matter.” /d.

3 Available at https://www.nycbar.org/member-and-career-services/committees/reports-
listing/reports/detail/new-york-anti-slapp-statute-amendments-press-freedom (last accessed Feb.
1,2022).

7
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ARGUMENT
I. THE REVISIONS TO THE ANTI-SLAPP ACT CANNOT BE
APPLIED TO LAWSUITS PENDING BEFORE ITS EFFECTIVE
DATE

A. There Is No Basis to Override the “Deeply Rooted Presumption
Against Retroactivity”

“It is a fundamental canon of statutory construction that retroactive
operation [of a statute] is not favored by courts.” Majewski v. Broadalbin-Perth
Cent. Sch. Dist, 91 N.Y.2d 577, 584 (1998). There 1s a “deeply rooted presumption
against retroactivity” and retroactive application is viewed “with great suspicion.”
Matter of Regina Metro. Co., LLC v. New York State Div. of Hous. & Community
Renewal, 35 N.Y.3d 332, 370 (2020).

Retroactive application is only permitted in the face of “a clear expression”
of such intent by the Legislature. Gleason v. Gleason, 26 N.Y.2d 28, 36 (1970);
accord In re Regina Metro, 35 N.Y.3d at 370-71 (Legislature must clearly intend
“extraordinary result” of retroactive application). In the absence of such clear
expression, a court may not “substitute itself for the Legislature” or “enlarge the
wording of a statute even in favor of what may be deemed an equitable
construction.” State by Lefkowitz v. Parker, 38 A.D.2d 542, 542 (1st Dep’t 1971).

Here, there is no expression — much less a “clear expression” — that the 2020
revisions should be applied retroactively to pending cases. Had the Legislature

intended for retroactive application of the law, it certainly knew how to do so. See,
8
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e.g., Coffman v. Coffman, 60 A.D.2d 181, 186-87 (2nd Dep’t 1977) (providing that
the new legislation applies retroactively to “decrees, judgments or agreements . . .
obtained prior to January 21, 1970”). While the 2020 revisions did “take effect
immediately,” this language speaks to the statute’s effectiveness on a go-forward
basis and “does not have any retroactive operation or effect.” Aguaiza v. Vantage
Props., LLC, 69 A.D.3d 422, 423 (1st Dep’t 2010).*

In light of the absence of a “clear expression” of legislative intent for
retroactive application, there is no basis to retroactively apply the 2020 revisions to
pending litigation. See Parker, 38 A.D.2d at 542 (court may not “enlarge the
wording of a statute even in favor of what may be deemed an equitable
construction.”). As such, the lower court’s ruling, based on its perception of a
“sense of urgency” was wrong and should be reversed.

B. The Revisions to the Anti-SLAPP Act Were Not Remedial and
Cannot Be Given Retroactive Effect

In certain limited circumstances, New York courts have held that a
“remedial” statute may be applied retroactively. Legislation is remedial where it
seeks to correct “what the law was always meant to say and do.” Majewski, 91

N.Y.2d at 585 (emphasis added). To determine whether legislation is remedial, the

* Even beyond the fact that the revisions were passed almost thirty years after the original statute,
the fact that the revisions were not even proposed until 2012 and only passed in 2020 belies any
argument that the Legislature as a body perceived any actual urgency in enacting the changes.

9
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relevant inquiry is whether the subject revisions “carry out the reform intended” by
the original legislation. Matter of Jaquan L, 179 A.D.3d 457, 459 (1st Dep’t 2020);
see also Asman v. Ambach, 64 N.Y.2d 989, 991 (1985) (remedial the legislation is
“designed to correct imperfections in prior law”). Courts have found legislation to
be remedial where it sought (i) to correct a judicial interpretation at odds with the
intent of the original legislation,’ (ii) effectuate remedies provided in the original
statute,® or (iii) remove a “procedural obstacle” preventing fulfillment of the
original statute.’

But the 2020 legislation was not “remedial” in any such sense, and therefore
cannot be applied retroactively. The 2020 legislation does not “carry out the
intended reform” of the original statute, as it is vastly different in scope than the
original statute enacted almost 30 years earlier. In 1992, the Legislature enacted a
narrowly tailored bill that achieved a “careful balance” between the right to

participate in government, on the one hand, with the right to seek redress for

> See, e.g., Cady v. County of Broome, 87 A.D.2d 964, 964-65, n. 2 (amendment was remedial
where sponsor memorandum made clear that its purpose was to “cure the inequity” created by
judicial interpretation of original legislation); Nelson v HSBC Bank USA, 87 A.D.3d 995, 996 (2d
Dep’t 2011) (amendment was remedial where City Council made clear that it was passed
because courts had construed original legislation “too narrowly”).

6 See, e.g., Hynson v. Am. Motors Sales Corp., 164 A.D.2d 41, 46 (2d Dep’t 1990) (amendment
creating mandatory arbitration was remedial because it was necessary to effectuate intent of
original consumer-protection legislation).

7 See, e.g., Saratoga Water Servs. v. Zagata, 247 A.D.2d 788, 789 (3d Dep’t 1998) (amendment
to remove unforeseen “procedural obstacle” to a municipality’s ability to fulfill its statutory
duties was remedial).

10
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injuries, on the other. See Addendum A, p. 13 (Letter from Ass Bianchi to Gov.
Mario Cuomo). It achieved these twin goals and careful by limiting the scope of
the Anti-SLAPP Act only to suits brought against citizens who participated in
public proceedings. See id. at 6-7 (Mem. filed with Ass. Bill 4299) (expressing
concerns with other “abusive litigation tactics” but limiting bill to developer suits
to address the “compelling need to protect public participation”).

By contrast, in 2020, the Legislature dispensed with any concerns over
infringing a citizens’ right to seek redress in the courts and broadly “extended” the
Act well beyond what the Legislature had enacted years earlier. See Sponsor Mem.
of Sen. Hoylman, L. 2020, Ch. 250 (July 22, 2020). The legislation was not
prompted by a judicial decision or a need to amend the statute to ensure the
original beneficiaries obtained the intended benefits. Instead, the revisions
expanded the Act’s reach very substantially, imposing new and higher burdens of
proof on a broad new category of plaintiffs. /d. These revisions did not carry out,
but instead completely upended, the intent of the original legislation.

The notion that the 2020 Anti-SLAPP Act corrected a “defect” in the
original statute and is thus “remedial” is not faithful to the original statute or the
cases that have applied it. See, e.g., Brief for Defendant/Counterclaim Plaintiff-
Respondent dated October 20, 2021 [NYSCEF Doc. No. 8] at 15. As a threshold
matter, the Court of Appeals has already stated that retroactive application is
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unwarranted merely because a statute attempts to “supply some defect or abridge
some superfluidity in the former law.” Majewski, 91 N.Y.2d at 584. Indeed, this
overly broad formulation would render virtually any legislation that touches upon
an existing statute “remedial,” and would result in the formerly narrow exception
effectively usurping the “‘deeply rooted’ presumption against retroactivity.” In re
Regina Metro, 35 N.Y.3d at 370.

Moreover, the 2020 revisions did not fix a “defect” in the original statute,
which for over almost three decades worked exactly how the Legislature intended,
which it left untouched for all those years. It defies credulity to suggest that it took
almost thirty years to correct a “defect” that was apparent before the original
legislation even took effect. See 600 W. 115" Str. Corp., 80 N.Y.2d at 137 n.1; see
also App. Br. at 25, n.12. The more plausible explanation, and the one that is
apparent when comparing the two statutes, is that the 2020 Legislature was not
“correcting” any defect preventing the original beneficiaries from enjoying the
benefits of the Act. Instead, animated by entirely new priorities and new concerns,
the Legislature radically transformed what had been one of the country’s most
narrowly tailored anti-SLAPP laws to one of most expansive.

In short, the revisions were not “remedial” and cannot be applied
retroactively. Respectfully, Supreme Court’s contrary determination should be
reversed.
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CONCLUSION

For the reasons stated above, Amicus Curiae Samuel Isaly respectfully

requests this Court reverse the lower court’s decision.

Dated: New York, New York

February 4, 2022

11028968.13

CARTER LEDYARD & MILBURN LLP

Alan S. Lewis

John J. Walsh

2 Wall Street

New York, New York 10005
Telephone: (212) 732-3200
Facsimile: (212) 732-3232
Email:  lewis@clm.com

Attorneys far Amicus Curiae Samuel D. Isaly
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The Assembly Bill
Dy Assem
Entitled: "

AN ACT to
rules, in relation to actions

tion

was read the third time
The President put the question whether the Senate would agree tothe final passage of said bili. the same

ASSEMBLY

"BIANCH] cicndano 1797

SENATE JOURNAL
JULY - 1992

me. 0T

Assembly No ‘IZ_!?

Sen Rept.No.______

the ciwvil rights law and the civil practice Law anrd

invalving public petition and participa-

DEBATE WAS HAD THEREUN

having been printed and upon the desks of the members in its final form at least three calendar legislative
days. and it was decided in the affirmative, a majonty of all the Senators elected voting in favor thereof and

three-fifths being present. as follows

AYE Dist. NAY AYE Dist. NAY

17 Mr. Babbush FX™ISED 46 Mr. McHugh
43 Mr. Bruno 23 Mr. Mega
25 Mr. Connor 30 Mrs Mendez
40 Mr. Cook 22 Ms Montgomery
61 Mr. Daly 42 Mr. Nolan i ——
44 Mr. Farley 27 Mr Ohrenstein
31 Mr Galber 14 Mr. Onorato

13 Mr. Gold 36 Mrs Oppenheimer
32 Mr. Gonzalez 11 Mr. Padavan
37 Mrs. Goodhue 29 Mr. Paterson
26 Mr. Goodman 54 Mr. Perry

18 Mr. Halperin 56 Mr. Present

6 Mr. Hannon 55 Mr. Quattrociocchi
48 Ms. Hoffmann 41 Mr. Saland FYOUSED
38 Mr. Holland 47 Mr. Sears

4 Mr, Johnson 5C Mr. Seward
53 Mr. Kehoe 60 Mr. Shefter
33 Mr. Korman 9 Mr. Skelos
52 Mr. Kuhl EXCUSED 20 Miss Smith

2 Mr. Lack 19 Mr. Solomon
39 Mr. Larkin 35 Mr. Spano

1 Mr. LaValle 57 Mr. Stachowski
28 Mr. Leichter 45 Mr. Statford

8 Mr. Levy 12 Mr. Stavisky
51 Mr. Libous 3 Mr. Trunzo
49 Mr. Lombardi | en— 7 Mr. Tully
15 Mr. Maltese 34 Mr. Velella
24 Mr. Marchi 59 Mr. Volker

5 Mr. Marino 10 Mr. Walidon

21 Mr. Markowitz 16 Mr. Weinstein

58 Mr. Masiello

AYES

NAYS ;

Ordered, that the Secretary return said bill to the Assembly with a message that the Senate has concurred in
the passage of the same.
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STaTE oF NEw Yomk
EXECUuTIVE CHAMBER :
ALBANY 12224 I )

MEMORANDUM filed with Assembly Bill Number 4299, entitled:

"AN ACT to amend the civil rights law and the

HAPTER 747 civil practice law and rules, in
_ relation to actions involving public
' o 4[5? petition and participation"

APPROVYED

Those who framed our American Constitution took care
that we could speak freely, and that our right to petition
government for redress of grievances would not be infringed.

They knew, as we know, that a government attentive to the
people’s voice is the heart of self-government through elected
representatives, and that self-government -- with faith in the
emancipation of thought and commitment to the rights of all -- is
the only alternative to a tyranny abnegating that central
commitment, or anarchy based on doubt of humankind.

When those aggrieved speak out to government, it is
wrong for the legal process to be misappropriated to silence
them. That is the premise of this bill, which establishes
standards for recovery of damages and dismissal in lawsuits
intended toc discourage public petition and participation.

The bill is New York’s response to the “SLAPP" =suidi,
that is, the strategic lawsuit against political participation, a
lawsuit without substantial basis but asserting enormous damage
claims, brought to intimidate those who would oppose a
governmental act such as a permit.

In order to stifle opposition, plaintiffs in SLAPP
suits say that the people opposing them have defamed them, have
maliciously prosecuted them or have interfered with their
businesses. Although the suits are without substantial basis,
large damages are sought, and an individual unfamiliar with legal
proceedings is forced to hire a defense as the price of speaking
out in a public forum or urging on government ar earnest belief.
The aim of SLAPP suits is simple and brutzl: the individual is to
regret ever having entered the public arena to tell government
what she thinks about something directly affecting her.

The bill responds to SLAPP suits in three ways. First,
it provides that in an action involving public petition and
participation, the plaintiff may recover damages only if, in
addition to all other necessary elements of a cause of action,
the plaintiff also establishes by clear and convincing evidence
that any communication that has given rise to the action was made
with knowledge of its falsity, or with reckless disregard of
whether it was false, where the truth or falsity of the
communication is material to the cause of action at issue.

Second, the bill also authorizes a defendant in a SLAPP
suit to advance a separate action; or a claim, cress-claim or
counterclaim, to recover costs and attorneys’ fees where the
plaintiff’s action was pursued without substantial basis in law
and fact and could not be supported by a substantial argqument for
the extension, modification or reversal of existing law. Other
compensatory damages may be recovered by a defendant upon an
additional demonstration that the action was pursued to harass,
intimidate, punish or maliciously inhibit free speech,
association or the right to petition government. Punitive
damages may be recovered upon a further demonstration that
harassment, intimidation, punishment or inhibition of rights was
the sole purpose of the plaintiff’s action.
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Third, the bill also provides for resolving SLAPP suits
quickly by granting a preference in hearing motions to dismiss or
for summary judgment. in actions involving public petition and
participation.. A substantial basis in law and fact must be
established for the lawsuit to continue.

I have some concerns with the bill. Abusive litigation
tactics are a problem not just in this context, but in others as
well. Cne may guestion whether it is an adequate response to
them to address only one facet of their impact, and tc do so by
announcing a new standard which, although purportedly more
stringent, is no more exact than the one it appears to be
replacing. Teo, the bill creates a new preference without
settling its priority against other preferences outstanding. In
responding to the compelling need to protect public partici-
pation, our response must consider a rational ordering of the
other priorities we impose on our judicial system as much as the
felt response to the issue of the moment.

These problems will become acute if the bill is misused
as an opportunity for irresponsible public advocacy, or an
additional weapon by those who place self-interest, in the guise
of public participation, above the public good.

But it is the measure of our commitment toc free debate
in this State that we value speech and public participation
knowing that the power may be misused, aware that the advocacy of
some may be injurious or false, refusing to judge in individual
cases whether debate itself would be good or bad. We protect
public participation regardless of the content of the views
expressed. Punitive and needless lawsuits without substantial
basis in fact or law should be generally discouraged. But they
should be discouraged all the more if, as there is reason to
believe, they deter public debate which we as a nation
consistently protect without a value judgment about whether what
is said 1s good, bad, ill-motivated, pretextual or welcome.

In protecting the First Amendment rights of t.ie people
to speak out, and guaranteeing for government the benefits of
their participation, the bill does not trespass on the legitimate
rights of the people to seek redress in the courts. By its
terms, the bill does not affect or preciude the right of any
party to any recovery otherwise authorized by common law, statute
or rule, nor does it limit any constitutional, statutory or
common law protections of defendants in actions involving public
petition and participation.

We take an important new step today tc guarantee the
right to speak freely for those who, through their participation
in public affairs, make this government their government.

The bill is approved.




NEW YORK STATE ASSEMBLY 441
MEMORANDUM IN SUPPORT OF LEGISLATION

ASSEMSBLY: 4239 EY; WILLIAM BIANCHI

CENATE: BY; (=S8 MarlHET

TIiTLE: An Actto emeng the Civil rghls fzw and the o procedure iaw and rules, in reialion to
actions invelving pubic pettion and parlicipation

PURPOSE: The kil is designed 0 protect clizens aho paticipate in puklc a¥eirs against
‘zasuils br c\.gh* in rztgliztion against thelr palicipation.

SUMMARY OF PROVISIONS: The bl provdes that a plantif who is seeking or »ho has
cblained a parmit, license or r“'*c—' goWernmental permissicn must prove "actual maliice® in a
lzwsut that is based on the d-:':*f**" s oppesiton 1o the permit. The bili 2'so establishes
e:pe:ﬁ ted p""C"f... es for motions 1o 2ismiss such aztions. The bill a'so establishes that a cause
of acticn exists to provide reliet for such defendants if the plaint¥f brought the action without a
substantial basis, or with the purpose of maiiciously inhbiling the defendant’s exercise of First
Amendment rights.

EFFECTS OF PFESENT lA"' &"F’CH TH!S EFLL Y OULD ALTER The till wouid change the

the st ahda'd for c‘:!a. ng a“"'leys ‘ees in ce'ta'1 ac: on b,( rqu.r;ng thal an af""'\ te
suppcried by a "sutsiantial® bas's, which is more suppon than the “reascnakbie® Basis required
in other actions. -

JUSTIFICATION: The threat of personal ¢amages and fitgation cosis must not be used as a
method of stifing the participation ¢f privale citizens i public aairs. A free society must protect
the right of each citizen {o speak out on matiers involving gevernmental activity, wilthout fear that
cne's personal assels will be put at risk by a baseless retaliatory lawsuit

EFFECTIVE DATE: The act shall take effect on the first day of January upon the enactment into
'aw by the State of New York.




NEW YORK STATRE ASSEMBLY
MEMORANDOM IN SUPPORT OF LEGISLATION
subaitted in accordance with Assembly Rule I

Bill Number: Assembly: Senate:

Memo on Original Draft of Bill: x Anmendedl-bills

fponsors: Members of Assembly: RULES I
Senate:

Introduced at the request ofs: BIANCHI

TITLE OF BILL:

AN ACY to amend the civil righte law and the civil procedure law and
rules, in relation to actions involving public petition and
rarvicipation :

PURPOSE OR GENERAL 1IDEA OF BILL:

The bill  is designed to protect citizens who participate in public
atfairs against lawsuits brought in retaliation dgainst their
participation, .

1
SUMMARY OF SPECIFIC PROVISIONS:

permit, license or other governmantal permission must prove *actual
malice” in a lawsuit that is based on the defendant's opposition to
the permit. The bill also establishes expedited procedures for
metions to dismiss such actions. The bill alsoc establishes that a
cause of action exists to provide relief for such defendants Af the
rlaintiff brought the action without a substantial basis, or with the
purposa 0f maliclously inhibiting the defendant's exercise of Firat

Amendment rights.

The bill provides that a plaintiff who ie deeking or who has obtained
a

EFFECTS OF PRESENT LAW WHICH THIS BILL WOULD ALTER?

The bill would change the standards for obtaining dismissal or summary
judgment in certain actions. The bill would change the standarxd for
obtaining attorney's fees in certain actions by requiring that an

action be supported by a "substantial® basis, which 4is more support
than the "reasonable" basis required in other actions.

JUSTIFICATION:

The threat of personal damages and litigation costs must not be used
as a method of stifling the participation of private citizens in
public affairs. A free society must protect the right of each citizen
to speak out on matters involving governmental activity, without fear
that one's personal assets will be put at risk by a baseless
retaliatory lawsuit.

PRIOR LEGISLATIVE HISTORY:

New bill.
FISCAL IMPLICATIONS FOR STATE AND LOCAL GOVERNMENTS:
None, !
EFFECTIVE DATE:

First day of January after passage.
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Honoraple Mario M. Cuomo
govaernor, Hew York srate
tuecutive Chamber

The Capitol

Albany. Y 12224

Dear Governoar Caomne:

Legislation praoviding for the recovery ol damages in certain
actlions involving publio petiticon and partroipation (A, 4299, the
SLAPP billj passed both houses of the Leglslature last week. It
will be coming to you shortly for signature,

This landmary legislation coaifies the right of individuals in
the state of Hew York to expross opinions regarding the activities

that occur in their communiitics without fear of retribution through
uanjustified Legal action.

Humercus individuals ond civic groups throughout the state
worked tirelessly to ensurc the passage of this legislation. The
Consumer Protection Board made the legislation 1its number one
pricrity. It would be a great honor for me as well as the
individuals and civic groups of Long Island, where the first SLAPP
suit in New York State occurred, if the bill signing ceremony could
take place on Long Island during hugust.

If T may be of any assistance, please call me in my district
asrtice. 1 look rforward to hearing trom you,

Thank you for your consideration.

With best wishes,

Hm B :

William Bianchi
Member of Assembly
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Juelv v, 1992

Governor Mario Cuomao
Executive Chamber
State Cupitol

Albany, NY 12224

Dear Governor Cromao:

It is with great pleaswre that [ write 1o you about the pussage of my bill A4299, the so-
called anti-SLAPP Suit (Strategic Lawsuits Against Publi. Participation) bill. 1 am writing (o
urge vour support of this bill and request your approval [or holding the official bill signing
ceremony of this landmark legislation, the first of its kind in the country, in my district during
the month of August or September.

As you know, the anti-SLAPP Suit legistation recen:ly pussed both the Assembly and the
Senate, Thiy proposed law would protect innocend citizens from lawsuils brought against
individuals who exercise their first amendment right 1o speak freely.  These lawsuits, brought
about by entities with superior financial resowrces against citizens trying to influence public
policy, have had the effect of stifling important and legitimate public discussion on issues
affecting the whole community, and intimidating the generel public into inaction. As the prime
sponsor of the Assembly bill, I fought (first legistation introduced in 1985) to curtail this abuse
of the legal process to limit free speech by making it more difficult to bring such an-action
about. Plaintiffs would now be required to prove "substantial' cause for the action, as opposed
1o merely "reasonable” cause.

The sioning intey law of this important lesislation veinfopees havie Fipa Amendment rights,
and provides for the unfettered ability for this and future generations io participate in the public
.f WOCESS,

I believe it would be appropriate 1o have the bill signing in the Third Assembly districi
as it has the unfortunare claim of being the site of the first SLAPP Suit in the state of New York
(A $12 million 1984 lawsuit brought about by a powerful developer against various civic
associations and private citizens. Please see enclosed copy of lawsuit jiled by SRW Associaies).
An official bill-signing in this district would thus lend a sense of triumph to all of those people
who have fought to exercise their right to free speech against what once must have appeared to
he insurmountable odds.

GCO0LL

Hanm 734 Lagislanva Office Building, Albany, New York 12248 (518 455 4901
228 Waverly Ayanue. Palchogue. New York 11772, (516) 447 51493

Digitized by.the New Y



Giovernor Mario M. Cuonto
July 9, 10492
Page Two

Once again, 1 wonld like to thank you in advance for your decision to support ihis
landmark picce of legislation, and 1 await vour decision regardmg the site of the official bill-
WCRING CCrOMony.,

Sincerely,

William Bianchi
Member of Assembly

e Richard Keysel
Civie Teaders

GOSCLS

Digitized by the New York
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July 14, 1992

Governor Mario M. Cuomo
Executive Chamber
State Capitol

Albany, New York 12224

Dear Govarnor Cuomo:

I urge you to sign A.4229. This legislation is designed to
protect the Ffree exercise of speech, petition and association
rights. [In recent years, many citizens who have chosen to become
involved in public issues have been subjected to, or threatened
with, retaliatory lawsuits. Although such lawsuits are generally
baseless, the high cost of litigation and the fear of multi-million
dollar damages are often enough to force the average citizen to
back down and stay guiet, for fear of losing one's house and life
savirgs. People who have been exposed to the threat of a SLAPP
suit ara likely to withdraw from public matters altogether. When
private citizens have bacome afraid to participate in the public
process, oul’ systen of government has ircurred incalculable damage.

On Oztoker 3, 1990 in Hauppauge, New York, the Assembly held
a hearing on SLAPP suit:s. Thirty-one people testified, most of
whom represented c¢ivic associations that have been involved with
STAPP suits in one wa or another. The hearing documented the
existence of the prob'em on Long ([sland. Other inquiries have
revealed that the SI*™P suit phenomenon is a statewide, indeed a
nationwide, problemn.

The legislation which is before vyou represents a careful
palance petween Iree speecn rights and the right to bring a lawsuit
for redress of injuries. It is not the intent of this legislation
to inhibit anybody from bringing a legitimate lawsuit where
actionable conduct has occurred. However, the existing protections
against frivolous lawsuits are inadequate to protect against
SLAPPs, for two reasons. First, the existing cap of ten thousand
dollars for recovery of attorneys' fees represents a mere cost of
doing business for anybody who delikerately brings a SLAPP suit.
For that reason, this leyislation creates a new cause of action--
the so-called "“SLAPP-back" —action, which should create a
disincentive for anybkody contemplating a SIAFP suit. Second, the
threshold for finding a frivolous lawsuit--the lack of a
"reaconable" basis--is very liberally construed. For lawsuits

GOOCLS

“Room 734, Legsiznve Office BlUilding:‘Abary. New York 12248 (518) 455-42301
228 Waverly Avenie, Patchague, New York 11772, (516} 447-5393




Governor Mario M. Cuomo
July 14, 1992
page two

involving speech and petition rights, greater protection is
warranted. For that reason, this legislation uses as a threshold
the lack of a "substantial" basis. It is the intent of the
legislation that the "substantial basis" test creates a higher
standard than the "reasonable basis" test, but not so high as to
prevent a lawsuit from being brought where there is significant and
credible evidence that actionable conduct has occurred.

The scope of the legislation also reflects a balance. The
legislation only applies to "actions involving public petition and
participation," which are brought by a "public applicant or
permittee." The definition of "public applicant or permittee" is
intended to include anybody who has begun the process of seeking
governmental approval for a proposed action, anybody who has
oktained such approval, or anybody who is acting in the absence of
a required approval. It is not intended that a formal application
be the prerequisite for inclusion as a "public applicant or
permittee"; frequently a great deal of public debate will occur
prior to the submission of a formal application. The intent is
generally to cover lawsuits stemming from proposed actions which
have come to the attention of the public.

Finally, I must express my dgreat admiration for the large
number of bipartisan citizens' groups who were instrumental in the
passage of this bill, particularly the Coalition Against Malicious
Lawsuits. Many of these people have experienced SLAPP suits and,
rather than quieting down, have banded together to insist on
legislation to pirotect the rights of their fellow citizens. They
represent Americun democracy at its finest.

Sincerely,

WB:mr 1 William Bianchi
Member of Assembly
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B-203 (12/7%) BUDGET REPORT ON BILLS Session Year 1992
SENATE NO RECOMMENDATION ASSEMBLY

No. No. 4299

Law: Civil Rights

Title: AN ACT to amend the civil rights law and the civil
practice law and rules, in relation to actions involving
public petition and participation

The above bill has been referred to the Division of the
Budget for comment. After careful review, we find that cthe bill
has no appreciable effect on State finances or programs, and this
office does not have the technical responsibility to make a
recommendation on the bill.

We therefore make no recommendation.
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New York State Conference of Mayors and Municipal Officials

Edward C. Farrell 119 Washington Avenue
Executive Director Albany, New York 12210
(518) 463-1185
Fax # (518) 463-1190

Memorandum in Support

June 17, 1992

A. 4299, by M. of A. Bianchi, Nadler, Zimmer

P e ) .
8. 5441, Senator Marchi

This bill would amend the Civil Rights Law and the Civil
Procedure Law and Rules to provide that a plaintiff who has
obtained governmental permission must prove actual malice in a
lawsuit based on the defendant's opposition to the permit. The
bill also establishes an expedited procedure for motions to
dismiss such actions. It also establishes that a cause of actiocn
exists to provide relief for such defendants if the plaintiff
brought the action without a substantial basis, or with the
purpose of maliciously inhibiting the defendants exercise of
First Amendment rights.

This legislation is intended to protect innocent citizens
from what has become known as a SLAPP Suit (Strategic Lawsuit
Against Public Participation). A SLAPP Suit is a lawsuit brought
against an individual who participates in public affairs in order
to threaten the citizen with personal damages and litigation
costs so that the individual will no longer participate in the
public process. SLAPP Suits are usually brought to deter
participation in such matters as landfill location, the disposal
of hazardous waste, and the development of land. The complaint
in a SLAPP Suit is usually based on liable, slander or tortious
interference with business. Town and village boards have
recently become targets of SLAPP Suits by developers who wish to
politically retaliate against the boards for unfavorable
decisions or to intimidate government officials into acting
favorably towards their projects.

In America, where political participation is a favored
value, such intimidation poses a serious threat. Citizens who
actively participate in the political process may be deterred
from running for office by the threat of a lawsuit. Currently,
Part 130 of the New York Trial Court Rules provides for sanctions
against attorneys for initiating frivolous law suits. These
rules are however vague, and may do little to dissuade an
attorney from filing a SLAPP Suit.

For the foregoing reasons the Conference of Mayors supports
the enactment of this bill into law.

BJS:mc
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NEW YORK STATE BUILDERS ASSOCIATION, INC.
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Robhernt & Wighaldt
EXECUTIVE VICE PRESIDENT

MEMORANDUM IN OPPOSI

A.4299 BY Bianchi, Nadler, et.al., Passed Assembly
S 5441 By Marchi, Senate Rules

ACTIONS INVOLVING PUBLIC PETITION AND PARTICIPATION

The New York State Builders Association opposes the subject
£ill which would grant special protection against libel and slander
actions to only one class of participants in publiec proceedings
related to permits, zoning, licensing and similar situations. Our
members, builders, developers and contractors, are “public
applicants or permittees” under the terms of this bill.

We recognize and do not condone lawsuits brought by permit
applicants for the scle purpose of stifling criticism by an
"ividual, a civic or an environmental grcup. But, the subject
.1 would heve a chilling effect upon a Dbuilder’s legitimate
right to bring an action for damages in cases of slander or libel
in connection with the dozens of approvals necessary to conduct a
building business. Shielding all cpponents from legal consequences
of defamatory utterances or written attacks, hcwever damaging to
builders reputations and ability to earn their livelihoods, is not
the proper answer to SLAPP suits.

In today’s climate the rule of the NIMBY has replaced the rule
of law at many informal hearings held before local planning ,
zoning appeals boards and similar groups. Often the project
proponent is an -isolated individual surrounded by a hoard of
opponents. A hearing can rapidly degenerate into a builder bashing
session with few holds barred. Project opposition leaders turn out
and stir up crowds with circulars and phone networking designed to
paint the blackest picture of a project and its sponsor. When
truth is left behind in the heat of project opposition, real and
often lasting damage can be done to the permit applicant.

Both the proponent and opponents of an application are
simultaneously petitioners before their government. The proponent
petitioner should be offered the same protection for any remarks
directed against him by project opponents.

JUN 09 1832
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Albany, NY12207  (518) 465-2492
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Financial sancrions against Y P or attorney engaging in
frivolous conduct as well as re ement for costs and attorney’s
fees are available under the Rules of the Chief Administrator of
Courts, 22 NYCRR 130-1, which are designed to prevent frivolous
suits. The subject bill would allow recovery of a defendant’s
costs and attorney’s fees, if an action was found to have been
commenced without a "substantial basis in fact and law~". The
existing sanctions for frivolous conduct require that an action be
deemed "completely without merit". The less burdensome rules of
the subject bill protects only those who are not public applicants.

Damages may only be recovered by a permit applicant when it
shall have been established by "clear and convincing” rather than
a "preponderance" of the evidence that any communication giving
rise to the action was made with knowledge of its falsity or with
reckless disregard of whether it was false. This higher burden of
proof would fall on permit applicants, in effect, making them
public figures.

In the absence of any evidence that the existing Rules are not
adequate, the subject bill would grant exceptional immunity to

abusers of the reputation of permit applicants. The relative
rarity of permit applicant lawsuits is demonstrated by the
exaggerated media coverage given them. Do a few scattered

instances of litigation really chill public participation? Or, do
the suits give pause to those who would defame with impunity?

An alternative to the extreme approach of this bill would be
to permit an expedited proceeding to determine whether an action
constitutes a SLAPPsuit. 1If this were linked with an increase in
the sanction applicable for such a fivolous suit, it would deter
such lawsuits without requring any change in the current law of
defamation.

The subject bill would affect many other interests besides
builders. The same zoning and planning boards at which builders
appear often have home owner and land owner applicants who can be
subjected to vicious attack by neighbors. Additionally, licenses
and permits are required from countless businesses by numerous
state and local agencies. The number of individuals who would be
deprived of protection in connection with their reputations arising
from permit and licensing applications is legion.

We urge amendment as suggested or deieat.

Respectfully submitted
P AN N

Robert A. Wieboldt
Executive Vice President

acoelis
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unicipal Officials

s M New York State Conferel}ce o_f _

dward C. Farrell 119 Washington Avenue
xecutive Director Albany, New York 12210

(518) 463-1185
Fax # (518) 463-1190

Memorandum in Support

June 17, 1992
A. 4299, by M. of A. Bianchi, Nadler, Zimmer
S. 5441, by Senator Marchi

This bill would amend the Civil Rights Law and the Civil
Procedure Law and Rules to provide that a plaintiff who has
obtained governmental permission must prove actual malice in a
lawsuit based on the defendant's opposition to the permit. The
bill also establishes an expedited procedure for motions to

ismiss such actions. It also establishes that a cause of action

xists to provide relief for such defendants if the plaintiff
brought the action without a substantial basis, or with the
purpose of maliciously inhibiting the defendants exercise of
First Amendment rights.

This legislation is intended to protect innocent citizens
from what has become known as a SLAPP Suit (Strategic Lawsuit
Against Public Participation). A SLAPP Suit is a lawsuit brought
against an individual who participates in public affairs in order
to threaten the citizen with personal damages and litigation
costs so that the individual will no longer participate in the
public process. SLAPP Suits are usually brought to deter
participation in such matters as landfill location, the disposal
of hazardous waste, and the development of land. The complaint
in a SLAPP Suit is usually based on 1liable, slander or tortious
interference with business. Town and village boards have
recently become targets of SLAPP Suits by developers who wish to
peolitically retaliate against the boards for unfavorable
decisions or to intimidate governﬁent officials into acting
favorably towards their projects. |

In America, where political participation is a favored
value, such intimidation poses a serious threat. citizens who
actively participate in the politjical process may be deterred

‘'om running for office by the threat of a lawsuit. Currently,
rt 130 of the New York Trial Court Rules provides for sanctions
against attorneys for initiating frivolous law suits. These

rules are however vague, and may do little to dissuade an
attorney from filing » 7" 7" Qi

For the feregoin._ .- wue conierence of Mayors supports
the enactment of this biil into law.
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MEMBERS OF THE SENATE v

From: RICHARD M. KESSEL, EXECUTIVE DIRECTOR
STATE CONSUMER FROTECTI?N BOARD

Date: JUNE 30, 1292

The New York State Consumer Protection Board SUPPORTS:

5.5441 Marchi Limits on Strategic Lawsuits
Against Public Participation
{ "SLAPP Suits”}

Comments:

The Consumer Protection Board (CFB) supports 5.3441, which
would limit the ability of companies to file malicious lawsuits
popularly known as “SLAPP Suits’ (Strategic Lawsuits Against
Public Participation.)

SLAPP suits are lawsuits brought by companies, =uch as
developers, in retaliation against citizens who attempt to
influence permit and other governmental! actions affecting their
businesses. Many SLAPP suits allege that citizen statements
about the company constituted libel or slander. According to a
1989 survey by two University of Denver professors, the largest
number of the hundreds of SLAPP suits filed nationally involved
development and zoning issues (25%). However, consumers
reporting problems with products and services, tenants reporting
problems to city health authorities, and c<itizens copposing
incinerators, bars and garbage dumps have all been subject to
such suits.

Surveys indicate that a majority of SLAAP suits are

eventually dismissed. However, unfeortunately, they succeed in
their real purpose: to intimidate citizens in the exercise of
their First Amendment rights. Even where a GSLAPP sulit lacks
meprit, the citizens may have to expend thousands of dellars antt
hours defending themselves in court. Just as importantly, SLAAF
lawsuits impede the eftective functioning of government, as they
dorer ocitizens from preoviding evidence of wrongdoeing to

gqovernment agencies concerning matters nnder their jurisdiction.

These concerns are illustrated by two recent SLAAF suits in
sur state. Earlier this year, a State Supreme Court Justice
dismissed libel charges in a S$Sh.H% million SLAAP suit filed in
1987 by a developer alleqging libel against Betty Blake, the
President of the Wantagh Woods Neighborhood Association in Lonqg
Island. Blake objected to the demolition of a house across the
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property Sq'
the lawsuit sehtlad i
to the project. H vey
most of- her free tims eiand;ﬁg

ompany and ended their opposi iop
; eports that She had tﬁ qund

Inc. {FRIA} as a result
the home. FRIA's actions helped spur a New rork State anar*mﬂnt
of Health investigation of the facility which uncovered serious
lapses in patient care. L E

=%

This bill is intended alize frivolous SLAPF suits--
not  prevent companies fromi raising legitimate legal claims
against citizens. Specifically, the bill would: (1) require that
the plaintiff establish by <lear and convincing evidence that the
~citizens’' statements were mado_ﬁi{h knowledge or with reckless

disreqgard of their falsity i L't= where the truth or falaity
of the defendant’'s statements was “matérial” te the cause of
pction (i.e. libel and defamation snitsy; (2)-give citizens who

woere detendants in any SLAPP. suit found to lack merit the right
to recover attorney’s fees.iand costs, with punitive -amages
available wupon a showing that the suit  was “commenced or
continued  for the sole purpsse  ~f harassing, intimidating,
punishing or otherwise malicicously inhibiting the free exercise
~f speech, petition or assocoiatieon rights;” and (3}  require
courts to hear motions te dismise <r for summary judgment in a
SLAAP suit on an erxpedited basis 50 that citizens are not jlaggpd
through protracted court [rtfuudan=.

This Ipiil ensures that citi
CONCerns to governmental authoritie
retaliation. Nuthldg in this. b;l
pursuing any other avenues pr°=ﬂnflj
disputing the «itizen r"-Dﬁhﬂnt.:
governmental hearings. :

zens may raise legitimate
5 without the prospect of
1 prevents businesses from
available to them, in~luding
'n=  in permit and other

For these reasons, the Consumar Protection Board urges switth
epnaciment of 5.5441.
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MEMORANDUM FOR THE GOVERNGR

RE. Assembly 4299

This bill amends the Civil Rights Law and the Civil Practice Law and Rules
with regard to legal actions "involving public petition and participation”. Its
purpose, according to the legislative findings, is to prevent lawsuits and the
threat of lawsuits from being "used as a means of harassing, intimidating or
punishing™ those "who have involved themselves in public affairs."”

The bill, which would take effect on January 1, 1993, creates a new type
of legal action called an "action invoiving public petition and participation”.
It then sets forth specific rules governing such an actien, which rules are
ditferent from those governing ather legal actions.

This new type of action is one brought by a "public applicant or
permittee,” which is defined as "any person who has applied for or obtained
a permit, zoning change, lease, license, certificate or other entitlement for use
or permission to act from any government body, or any person with an
interest, connection or affiliation with such person that is materially related
to such application or permission.” An action brought by such a plaintiff'
involves "public petition and participation” when it is "materially related to any
efforts of the aefendant to report on, comment on, rule on, challenge or
oppose such application or permission.”

The bill sets forth the special rules governing these types of actions. First,
section 2, adding a new section 70-a to the Civil Rights Law, authorizes
sanctions against a plaintiff who brings such an action in certain
circumstances. If the action is without a "substantial basis in fact and law
and could not be supported by a substantial argument for the extension,
modification or reversal of existing law", the defendant who is being sued
may recover costs and attorneys’ fees. In addition, if a court finds that the
suit was brought for the purpose of "harassing, intimidating, punishing or
otherwise maliciously inhibiting the free exercise of speech, petition or
association rights", other compensatory damages beyond costs and attorneys’
fees may be awarded. If any of these factors is found to be the sole purpose
of the suit, punitive damages may also be awarded.

'plaintiff is used here, as in the CPLR, to mean a person
asserting a claim, cross claim or counterclaim.

GCO0LE
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MEMORANDUM TOC THE GOVERNOR 2
RE: A. 4299

Secondly, section 3 of the bill, which adds a new section 76-a to the Civil
Rights Law, provides that a plaintiff, to recover damages in such an action,
must prove by clear and convincing evidence that any communication giving
rise to the action was made "with knowledge of its falsity or with reckless
disregard of whether it was false, where the truth or falsity of such
communication is material to the cause of action at issue.”

Lastly, sections 4 and 5 of the bill, which amend sections 3211 and 3212
of the Civil Practice Law and Rules, provide for special rules for motion
practice in these types of cases. A motion to dismiss or a motion for
summary judgment brought by a defendant seeking the protection given by
the special ruies governing these actions must be granted uniess the plaintiff
can demonstrate that the claim has “a substantial basis in law” (in the case
of a motion to dismiss) or "a substantial basis in fact and faw" (in the case
of a maotion for summary judgment), "or is supported by a substantial
argument for an extension, modification or reversal of existing law." The
courts are directed to grant a preference in the hearing of such a motion.

The type of lawsuit this bili addresses has become known as a SLAPP suit,
an acronym for “strategic lawsuit against public participation.” In recent years
SLAPP suits have been brought with increasing frequency with the clear
purpose of discouraging potential opponents from involving themselves in a
public debate in which the person initiating the SLAPP suit has a stake. For
example, an applicant for a government permit may file baseless claims of
libel or harassment against a citizen wha protests the granting of the permit,
or a plaintiff may file such claims against someone who, in the exercise of his
or her first amendment rights, speaks out against the plaintifi.

Although such a suit is rarely successful on the merits, it succeeds in its
real purpose of stifling public debate on the issue in question. The defencant
in such an action is forced to hire an attorney and incur potentially great costs
in the defense of the action. Frequently, the victims of these SLAPP suits
suffer physical and psychological etfects from the anxiety that comes from
being named as a defendant in a case sometimes claiming millions of dollars
in money damages.

Over the past several years, | and my staff have been greatly troubled by
the growing use of SLAPP suits. We have been particularly concerned about
the use of this insidious tactic in stifling citizen initiative in cases where there
is a significant disparity in the respective resources of the parties involved,
which is most often the case, and in areas such as environmental protection,
in which public involvement is a critical part of the process.

Recently, a decision by the Westchester County Supreme Court made a
very strong statement against SLAPP suits. In this case, a real estate
developer used the courts to contest the tax exempt status of the Nature
Conservancy. The Court concluded that the purpose of the suit was clearly
to harass this environmental organization for its lawful challenge to a

G003



MEMORANDUM T THE GOVERHNGE 3
RE: A, 4299

subdivision. My office submitted an amicus hrief in support of the Court’s
crder of sanctions against the plaintiff.

The decision in this case, Gordon v. Marrone, Index #18554/90, Judge
Colabella, dated April 13, 1992, is particularly important on the issue of
sanctions. The Court deplored the tact that under current court rules it couid
only penalize the SLAPP plaintiff up to $10,000, clearly Jess than the actual
caosts to the SLAPP defendant. This case underscores the need for legislation
in this area.

Howauver, an appropriate legisiative solution to the problems raised by
SLAPP suits is not easy. Any bill must be carefully drafted so as to
discourage SLAPP suits while, at the same time, not acting as an ohstacle to
the commencement of legitimate lawsuits. Distinguishing between the two
can be difficult,

This bill attempts to prevent the risk of its being applied too broadly by
wmiting its application to actions “materially related” to a governmental
application submitted by the plaintiff. This should effectively prevent its being
used to limit legitimate legal actions, hut it also means that certain SLAPP
suits will not be covered. For example, a SLAPP svit brought by a landlord
against a tenants’ organization protesting housing conditions will not be
cavered by the bill if it does not relate to a governmental apnlication filed by
the landiord. Given the risk of being overbroad, this hill represents a good
first step. Wheather plaintiffs wili he able to avoid its provisions by suing over
matters not related to a governmental application remains to be seen.

The value of the bill will depend, to a large extent, on its interpretation by
the courts. It contains many new definitions, terms and standards which the
courts will have to construe. For example, the courts can limit plaintiffs’
ahility to avuid the provisions of the statute if they hold that any suit is
"materially related” to an apolication if it is meant to be retaliatory or would
otherwise not have been brought were it not for the act of public participation.
Especially important is how the courts will treat the new maotion practice.

Whether or not a motion falis within the special provisions of the bill,
which are designed to quickly terminate SLAPP suits, depends upon whether
the action to which it is addressed falls within the bill’s provisions. If a court
were to hold an extensive hearing to determine whether an action is one
"involving public petition and participation” before deciding a motion to
dismiss or a motion for summary judgment, the bill’s purposes will have been
defeated. Hopefully, courts will construe the bill’s complex language in a
manner consistent with its objectives.

In addition, the bill does not cover actions seeking only injunctive relief.
Whether this proves to he a problem remains to be seen.

GCOO0L%



MEMORANDUM TO THE GOVERNOER 4
RE: A. 4299

While this bill is clearly not a panacea to the problems created by SLAPP
suits, it does represent the Legislature’s first attempt to deal with this type of
misuse of the courts. Given the difficulties of drafting a workable bill, this
bill should be permitted to be tested. With what | believe should be the
appropriate construction of the bill by the courts, it could be effective. To the
extent that problems continue, additional corrective legislation can be enacted
in the future.

For the reasons stated above, | urge approval of the bill.

Dated: July 27, 1992

Respectfully submitted,

EOBERT BRAMS
TTORNEY GENERAL

GCOOLET



New York State Conference of Mayors and Municipal Officials

Oorald J Murray
At W et Mo

Shawr Hogan

MED

Thomas M. Whalen ili

Aograr. Ay

James P. Carusc

Kewvin D Earl

Wingiar, Lisftny

Peter lasillo

TE L T T
Aichard G. Lockwood
Vit Cpmtarahnrg
Francis X. O'Keefe
Ry Daleny Frille
Peter D. Quinzi
YAyt Foant Mot
Joel E. Rosenthal
-'-ﬂr"u,r’)l ‘5[‘:_‘..’:1 '-,f_.';'.n,!
Dorothy Storm

riaynr Frespor

Thomas G. Young
Maynr, Syracsne

Richard Falanka
NYS Association of City
andg Yitiage Cleris

William H. Kelly
Maynr Ashargien
Juanita M. Crabb
Mayor. Binghamicn
Louis C. Mancuso
tayor Fredonia
Aobert J. Peacock
Mayor. Lake Piaog

Robert G. Gardner
agor Welicplle

Edward C. Farrell

119 Washington Avenue, Albany. New York 12210 515 467 1185
Tell fre numpbee for NYCOM members 1800 446 G2
Far #5158, 455 1%

July 27, 1992

Hon. Elizabeth D. Moore

Counsel to the Governor

Executive Chamber

State Capitol - Room 225
Albany, New York 12224

RE: A. 4299
Dear Ms. Moore:

The Conference of Mayors has reviewed this
legislation and recommends that it be approved.

This bill would amend the Civil Rights Law and the
Civil Procedure Law and Rules to provide that a
plaintiff who has obtained governmental permission must
prove actual maiice in a lawsuit based on the
defendant's opposition to the permit. The bill also
establishes an expedited procedure for motions to
dismiss such actions. It also establishes that a cause
of action exists to provide relief for such defendants
if the plaintiff brought the action without a
substantial basis, or with the purpose of maliciously
inhibiting the defendants exercise of First Amendment
rights.

This legislation is intended to protect innocent
citizens from what has become known as a SLAPP Suit
(Strategic Lawsuit Against Public Participation). Town
and village boards have recently become targets of
SLAPP Suits by developers who wish to politically
retaliate against the boards for unfavorable decisions
or to intimidate government officials into acting
favorably towards their projects. Citizens who
actively participate in the political process may be
deterred from running for office by the threat of a
lawsuit. Currentiy, Part 130 of the New York Trial
Court Rules provides for sanctions against attorneys
for initiating frivolous law suits. These rules are
however wvague, and may do little to dissuade an
attorney from filing a SLAPP Suit.

Sincerely
ward C. Farrell
Executive Director
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1! prrocuant compsanies o Crom oy aisming o e imate o dagal cdhimd

Against citizong . Speciftically, the Lill wounld: (1) vaqguica @ hat
the plaintiff ostablish by olear and convincing evidonce thir 1 ha
i

citizena’  atatements were made with Fnowlodage or with ol Poee

disavegard of theiy falsits i lawauita wchere the tarnth ey FA ey
of the Jdefendant’'s statements was “malerial” to the cange of

action (i, libel and defamation suits)y; (2} give it imohas whe

wore dJoefondants an oany SLAPE eni b feonnd b Taclk mevit the] v aght

Lo gecover . attorney’'s  feos and costs, with ponitive
available npon  a showing  that the sonjit  was “commendle
continued for the asole  pamypose of  harassing, intim _i.'ﬁ;.!?. ina,
punishing or ot herwise wmalicionsle inhibiting the frec o-oa g
ol .‘-‘-'l‘--'-:l‘f.‘ll 4 paetition o Agisseacin o i vights: " and (235 n-rf froin e

conrts to haoay motions to dismise or for summary  judament in o

SLARE cnilt on an expadited hasis =0 that citizens are no! chiagged

throngh protyactad couvt paacesdings. i

This Hill “ensures that citizons may 7raise l_r,a-:jrf itimate
concerns  to  governmental authorvities without the prospect of

¥ ' s - e . . !
tetaliat ion. Nothing in this bhill prevents business s fauam
pursuing any other avenues presently available to them, including
disputing the citizen contentionns in permit andi ot hey
governmental hearings. ;

| AR these reasons, the Consumer FProtection Board ayges
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July 31, 199%

Eiizabeth D. Mooure

Counsel to the Governor
tate Capitoil

Albany, New York

Dear Ms. Mocre:

Re: ASSEMBLY 12138-A
TEN DAY BILL
RECOMMENDATION: APPROVAL

Thank you for providing us with the copportunity to review and comment
ocn the above-listed Ten Day Bill which would amend the Canal Law, the
Public Authorities Law and the State Finance Law, in relation to expanding
the powers and duties of the New York State Thruway Authority, transferring
jurisdiction over the New York State Canal System (Canal System) to the
Thruway Authority, creating the New York State Canal Recreationway
Commission, and creating a New York State Canal System Development Fund,
and to repeal certain provisions of the Canal Law and the Public
Authorities Law relating thereto.

Since it was established in 1967, this Department has been responsible
for the operaticn and maintenance of the Canal System and has worked with
great effort to operate, enhance and preserve the Canal System in times of
ever more scarce State resocurces. During the past 50 years, the use of the
Canal System has gradually changed from one serving as a major commercial
artery, to one serving recreation and tourism-related activities. The
recently approved Constitutional Amendment, which authorized leasing of
canal property and charging tells for its use, heralds a new era for the
Canal System and the subject bill will provide the stimulus for the
creation of a world class recreationway. This will result in the
enhancement of the economy and the betterment of communities along the
Canal System and the enhancement of the historic, environmental, scenic and
recreational aspects of the 524 mile Canal System. The time for change in
mission for this Waterway has arrived. The New York State Thruway
Authority has a strong record of accomplishment and the location of its
existing facilities makes it well-suited to undertake this responsibility.
The bill provides for this new mission as well as the financing which is

HEE A0



necessary to preserve and enhance the natural beauty and environmental
integrity of the Canal System.

Accordingly, it is our strong recommendation that the Governor approve
Assembly 12138-A.

Sincerely yours,
[, f o . '-{?H . )
ROBERT A. RYBAK

Associate Attorney
Office of Legal Affairs

Al2138A
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\I'IFA New York State Housing Finance Agency

3 Park Avenue. New York, N Y 10016/{212] bBb-9700

July 21, 1992

Hon. Elizabeth D. Mcocore
Executive Chamber

State Capitol

Albany, New York 12224

5;255” Re: Assembly Bill 4299
Dear Ms ore

We have no recommendation with respect to this bill.

Sincerely,

%@(Z&J

Moze&le W. Thompson
Counsel

cc: Legislation File
Bobby Berlin

207211LX
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MEMORANDUM FOR THE GOVERNOR

RE: Assembly 4299

This bill amends the Civil Rights Law and the Civil Practice Law and Rules
with regard to legal actions "involving public petition and participation™. Its
purpose, according to the legislative findings, is to prevent lawsuits and the
threat of lawsuits from being "used as a means of harassing, intimidating or
punishing” those "who have involved themselves in public affairs.”

The bill, which would take effect on January 1, 1993, creates a new type
of legal action called an "action involving public petition and participation”.
It then sets forth specific rules governing such an action, which rules are
different from those governing other legal actions.

This new type of action is one brought by a "public applicant or
permittee,” which is defined as "any person who has applied for or obtained
a permit, zoning change, lease, license, certificate or other entitlement for use
or permission to act from any government body, or any person with an
interest, connection or affiliation with such person that is materiaily related
to such application or permission.” An action brought by such a plaintiff'
involves "public petition and participation” when it is "materially related to any
efforts of the defendant to report on, comment on, rule on, challenge or
oppose such application or permission.”

The bill sets forth the special rules governing these types of actions. First,
section 2, adding a new section 70-a to the Civil Rights Law, authorizes
sanctions against a plaintiff who brings such an action in certain
circumstances. If the action is without a "substantial basis in fact and law
and could not be supported by a substantial argument for the extension,
modificaticn or reversal of existing law"”, the defendant who is being sued
may recover costs and attorneys’ fees. In addition, if a court finds that the
suit was brought for the purpose of "harassing, intimidating, punishing or
otherwise maliciously inhibiting the free exercise of speech, petition or
association rights”, other compensatory damages beyond costs and attorneys’
fees may be awarded. If any of these factors is found to be the sole purpose
of the suit, punitive damages may also be awarded.

lpiaintiff is used here, as in the CPLR, to mean a person
asserting a claim, cross claim or counterclaim.

OO



MEMORANDUM TC THE GOVERIOR 2
RE: A. 4299

Secondly, section 3 of the bill, which adds a new section 76-a to the Civil
Rights Law, provides that a plaintiff, to recover damages in such an action,
must prove by clear and convincing evidence that any communication giving
rise to the action was made “with knowledge of its falsity or with reckless
disregard of whether it was false, where the truth or falsity of such
communication is material to the cause of action at issue.”

Lastly, sections 4 and 5 of the bill, which amend sections 3211 and 3212
of the Civil Practice Law and Rules, provide for special rules for motion
practice in these types of cases. A motion to dismiss or a motion for
summary judgment brought by a defendant seeking the protection given by
the special rules governing these actions must be granted unless the plaintiff
can demonstrate that the claim has "a substantial basis in law" (in the case
of a motion to dismiss) or "a substantial basis in fact and law" (in the case
of a motion for summary judgment), “or is supported by a substantial
argument for an extension. modificaticn ¢r reversal of existing law.” The
courts are directed to grant a preference in the hearing of such a motion.

The type of lawsuit this bill addresses has become known as a SLAPP suit,
an acronym for “strategic lawsuit against public participation.” In recent years
SLAPP suits have been brought with increasing frequency with the clear
purpose of discouraging potential opponents from involving themselves in a
public debate in which the person initiating the SLAPP suit has a stake. For
example, an applicant for a government permit may file baseless claims of
libel or harassment against a citizen who protests the granting of the permit,
or a plaintiff may file such claims against someone who, in the exercise of his
or her first amendment rights. speaks out against the plaintiff.

Although such a suit is rarely successful on the merits, it succeeds in its
real purpose of stifling public debate on the issue in question. The defendant
in such an action is forced to hire an attorney and incur potentially great costs
in the defense of the action. Frequently, the victims of these SLAPP suits
suffer physical and psychological effects from the anxiety that comes from
being named as a defendant in a case sometimes claiming millions of dollars
in money damages.

Over the past several years, | and my staff have been greatly troubled by
the growing use of SLAPP suits. We have been particularly concerned about
the use of this insidious tactic in stifling citizen initiative in cases where there
is a significant disparity in the respective resources of the parties involved,
which is most often the case, and in areas such as environmental protection,
in which public involvement is a critical part of the process.

Recently, a decision by the Westchester County Supreme Court made a
very strong statement against SLAPP suits. In this case, a real estate
developer used the courts to contest the tax exempt status of the Nature
Conservancy. The Court concluded that the purpose of the suit was clearly
to harass this environmental organization for its lawful challenge to a

GCGCEO



MEMORANDUM T0O THL GOVERNGE
RE: A. 3Zz3
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subdivision. My office submitted an amicus brief in support of the Court’s
order of sanctions against the plaintiff.

The decision in this case, _Gordon v. Marrone, Index #18554/90, Judge
Colabella, dated April 13, 1992, is particularly important on the issue of
sanctions. The Court deplored the fact that under current court rules it could
only penalize the SLAPP plaintiff up to $10,000, clearly less than the actual
costs to the SLAPP defendant. Thic case underscores the need for legislation
in this area.

However, an appropriate legisiative sclution tc the problems raised by
SLAPP suits is not easy  Any bill must be carefully drafted so as to
discourage SLAPP suits while, at the same time, not acting as an obstacle to
the commencement of legitimate lawsuits. Distinguishing between the two
can be difficult.

This bill attempts 1o prevent the risk of its being applied too broadly by
limiting its application 1o actions materially related” to a governmental
application submitted by the plaintiff. This should effectively prevent its being
used to Limit legitimate legal actions, but it also means that certair. SLAPP
suits will not be covered. For example, a SLAPP suit brought by a landlord
against a tenants’ organization protesting housing cenditions will not be
covered by the bill if it does not relate to a governmental application filed by
the landiord. Given the risk of being overbroad, this bill represents a good
first step. Whether plaintiifs will be able to avoid its provisions by suing over
matters not related to a governmental application remains to be seen.

The value of the bill will depend, to a large extent, on its interpretation by
the courts. It contains many new definitions, terms and standards which the
courts will have to construe. For example, the courts can limit plaintiffs’
ability to avoid the provisions of the statute if they hold that any suit is
“materially related” to an application if it is meant to be retaliatory or would
otherwise not have been brought were it not for the act of public participation.
Especially important is how the courts wili treat the new motion practice.

Whether or not a motion falls within the speciai provisions of the bill,
which are designed to quickly terminate SLAPP suits, depends upon whether
the action to which it is addressed falls within the bill’s provisions. If a court
were to hold an extensive hearing to determine whether an action is one
"involving public petition and participation” before deciding a motion to
dismiss or a motion for summary judgment, the bill’s purposes will have been
defeated. Hopetfully, courts will construe the bill's complex language in a
manner consistent with its objectives.

In addition, the bill does not cover actions seeking only injunctive relief.
Whether this proves to be a problem remains to be seen.




MEMORANDUM TO THE COVERNOR 4
RE: A. 4299

While this bill is clearly not a panacea to the problems created by SLAPP
suits, it does represent the Legislature’s first attempt to deal with this type of
misuse of the courts. Given the difficulties of drafting a workable bill, this
bill should be permitted to be tested. With what | believe should be the
appropriate construction of the bill by the courts, it could be effective. To the
extent that problems continue, additional corrective legislation can be enacted
i the future.

For the reasons stated above, | urge approval of the *ill.

Dated: July 27, 1992

Respectiully submitted,

;‘J ‘a Mi,aj

ROBERT ABHAMS
ATTORNEY GENERAL
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LANGDON MARSH, - oo foopnsty Crstfos i

July 23, 1992

TG:  Elizabeth 4. Moore, Esg.
Counsel to the Sovernor

HE Assenkly 429%

Al your request | we subnit the following comments on A.4299
which has passed poth houses and has been delivered to the
covernor,

Purpose: This bili protects Citizens who participate in public
affairs, including reguiatory proceedings, against lawsuits
brought by reguiated partien ia retaiiation against the citizens’
sarticipation.

Discussion: ‘This iegislation provides that the burden i1s on the
applicant or permittec to demonstrate that a lawsuit, which is
instituted ngainst persons as a regult of their participation in
a governmental proceeding, has a “substantial" basis in fact and
law in order to avoid dismissal of an action against such
persons. On the other hand, in order to establish a right to
attorney’s fees, the defendants in such a suit must bear the
burden of demonstrating that the lawsuit is without substantial
basis. Similar shifts in the burden of proof are set forth for
the recovery of compensatory damages and punitive damages. This
bill is a reasonable approach tc address the increasingly
frequent practice by the reqguiated community to bringing "SLAPpP"
suits in an effort to inhibit publiic input into the regulatory
processes,

Recommendation: Approval.

Langdon|{Marsh 7
Executive Deputy Commissioner
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LAWRENCE MUMN
SENERS . COUNSEL

Hon. Elizabeth D. Moore
Coiansel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

KHe:

Dear Ms. Moore:

STATE OF NEW YORK
EXECUTIVE DEPARTMENT

DIVISION OF HUMAN RIGHTS
ST WEST 12% STRFET
NE N YO MNEW TORE TOCZT

July 6, 1992

An Act to amend the Civil Rights Law
and the Civil Practice Law and Rules
in relation to actions involving
public petition and participation

A. 8295

Thank you for your request to comment on the above-

referenced legisiation.

The bill is not Division sponsored and we

take no position with respect to it,

LK/CJD
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Very truly vours,
+

Lawrence Kunin

General Counel
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UNIFIED COURT SYSTEM

MATTHEW 1 CROSSOmN MICHAEL COCODNE
July 20, 1962

Hon. Elizabeth L. Moore
Counsel to the Governor
Executive Chamber

State Capitol

EBlbany, New York 12224

Re: Assembly 4259
Dear Mz . Moore:

Thank you for requesting the comments of this Office on
the abuve-referenced measure, whichh would amend the Civil Rights
Law and CPLR in relation to iawsuits brought against persons who
contest applications for governmental! permits or licenses.

In sum, this measure would:

» require that, before damages may be recovered in an
action "invelving public petition and participation”
{defined generally as one brought by a person who has
sought some governmental permission or entitlement against
a defendant who, in some material way, commented upon,
ruled upon or chalilenged such person's efforts), plaintiff
must establish actual malice by clear and convincing
evidence.

¢ set certain standards for obtaining costs and
attorney's fees and compensatory and punitive damages in
actions, etc., brought against persons who commence ac-
tions involving public petition and participation.

« amend the CPLR to revise the standards for obtaining
dismissal or summary judgment in actions involving public
petition and participation. Under the revision, motions
for such relief must be granted unless the parties con-
testing them. "[demonstrate} that the action, claim, cross
claim or counterclaim has a substantial basis in fact or
is supported by a substantial arqument for an extersion,

modification or reversal of existing law". Also, this
measure would create ‘a court calendar preference for such
motions. :

f%( (}(,"‘




Hon. Elizabeth D. Moore
Page 2
July 20, 1992

This Office has no objection to the poclicy at the heart of
this measure, nor for the most part, to its procedural provi-
sions. QOur sole concern goes to so much of this measure as
treats dismissal and summary judgment motions in public petition
and participation actions. First, we dc not understand how the
standard for determination fixed by this measure can be applied
to summary judgment motions. Such motions, by their nature, are
procedural vehicles for enabling courts tc dispose of actions
wherein the disputes go to legal, not factual questions. Of what
significance can it be to such a motion, then, that the claim to
which it is directed has "a substantial basis in fact"? Or, for
that matter, that the claim "is supported by a substantial
argument for an extension, modification or reversal of existing
law".

Second, we note that motions for summary judgment may be
brought either by a claimant or one resisting his or her <laim.
This measure, however, is drawn to anticipate only motions
brought by the latter.

we also are discomfited by the court calendar preference
this measure would accord dismissal and summary judgment motions
in public petition and participation actions. It has long been
our position that, both legally and practically, the availability
of calendar preferences should be left to the courts to resolve.
To do ctherwise is to invite the disorder and confusion that can
ensue where multiple statutes accord preferences to a variety of
cases - with nc guidance for courts to determine which takes
precedence when they compete.

Very truly yours,

~

/ybs Michael Coliodner

In other words, there is no provision for the situation
whereby a ciaimant in an action involving public petition and
participation brings a motion for summary judgment on his or her
own claim. As the measure is written, all the claimant need do
is establish the nature of the claim, which is then to be granted
unless the person resisting the motion "demonstrates that the

action ... has a substantial basis in fact and law ..." - which
makes no sense since such person seeks to defeat the claim.
GCUOCKRO




Honorabkle Marigoc . Cuocno
Governcr

State cf New York
Executive Chankber

State Capitol

Albany, NY 122245

Fe

I am wrlting to express oy strong suppert and reccommend that
you sign into law A.l2lig-A, :te ".hru.J; 2000" bill. The bill
will promote eccnemic develcpment in New Ycrk State by
autheorizing the Thruway Authority to cperate and develop the New
York Canal system and to undertake and participate in three
additicnal transportaticon related proijects across the state.

Staff from the Executive Chamber and the Thruway Authority
have been workzng closely since January when ycu and I first
discussed this concept. I am pleased to say that throuqhout the
negotiaticns with the legislature, the essential elenments of the
concept were preserved in this bill. The Thruway is grateful for
your visicn and strcong leadership in the evoluticn of Thruway
2000. While Gevernor Dewey had an criginal vision for the
Thruway, your signature will set us on a new course. At the
same t;me we will not diminish ocur comnitment to our principal
and abiding mission -- operating and maintaining the Thruway
systenm at a high level of safety and service.

The Authority is poised and ready to move on each new
element 1n the legislaticn. If the bill is enacted, the
Waterways Division of the Department cf Transportation will move
toc the Authority. We have alsc prepared the documents to secure
the necessary financing fcr the 1992 and 1993 expenditures required
for this program. In addition, we are recruiting a few key staff
people that would bring to the agency economic development as well

Digitized by the New York State Library from the Library's collections



as transportation and land use planning expertise to augment an
already diverse and capable staff. The recruitment of women and
minorities will receive emphasis.

The bill provides for the Canal Recreationway Commission to
play a strong advisory role in many matters relating to canal
planning, operation, maintenance, and development. We look
forward to the appointment of and toc working with the Commission.

Our first duty will be to preserve the pristine beauty,
ecological integrity, and marvelcus history of this unique part
of New York’s heritage. Any development will reflect those
values.

The Authority’s financial plan to implement the initiative
represents a gocod balance of pay-as-you-go for operating and
capital expenses and debt financing for a significant portion of
our reconstruction and econonic develcpment efforts in the future.
We alsc believe that the plan represents appropriate utilization
of our financial rescurces without straining our financial capacity.

Lastly, the transition cf canal operations to the Authority
as soon as possible wiil result in addressing the "up to $20
million" reimbursement aspect of the bill in two separate parts.
Most of the $20 million will represent ocur assuming this
expenditure socn and thus relieving the 1292/19293 canal
appropriation. The ccmplementary portiocn would represent a
smaller amcunt as a cash reirmbursement con March 31, 1993.

In closing, Jane Starosciak, the staff and I are very
excited abcut this new Thruway role. We strongly urge you to

sign the bill into law and put In place a new direction for the
New York State Thruway Authority.

Sincerely,

ST e
Feles gf%
“ Peter Tufc

CHAIRMAN

GOUCRA



184 Washington Aven{se A.ban; NY 12210 . 513-436 08?6 . FAX 518-432-6178

L OFFCES I ALBANY, BINGHAMION BUFFALD CORTLANG LONG ISLAND NEW PALTZ NEW YORR CITY CSWEGD FURCHASE & SrRACULE

Governor -Mario Cuomo
Capitol Building
Athany, Ny 12224

RE: RECOMMENDATION FOR APPROVAL OF 5.5441/A.4299
Prear Gronvernos Cuoine: \

[write o urge vour approval o 5.54417A.4269 which wiil give the public protection from
casinesses or developers who file lawsuits designed wo stifie citizen activism. All too often,
nusinesses or developers abuse the legal system by suing a citizen or community group solely for
rhe purpose of harassing or intimidating themn because the citizen(s) may have criticized or oppased
sonousing development. zoning chiange. zarbage incineraror, or other project. These lawsuits are

AP - CHlrasins Agamsr Publie Participation.
AT PSR b twod inversiis o Penver protessors Pound that hundreds of these SLAPP

perzzhit natienowide Srne nerien of thenn givoived developinent and zoning changes, and

vis i ogived) prupects rangitis i Bitiiis, iu gat bage incinerators, 1o faulty products.
Wiy =i oAbl dset it etnents about a project or permit application
S RERTLY S NI bhecause they are found to lack merit or basis in law,

Yoo even 7 the luwsuits are thrown out uf court. they often succeed in achieving their goal of
SR He partivipation and coizen involvement in the decision-making process. Any individua!
el io wemeejation wanld be dausied by the prospect of a malti-million dollar lawsuit from
{ cednpans or developer armicd woh any prodfessional attornevs and substantial Financial
triareteess utmmeienting sf SEAPE suits us a tactic by developers and others has

MO gy olinenting on proposed proj t'f"‘ flui

. i stiort, SLAPP suits are 1‘.}é'p'i'£_rau;.-:l'ri\.-uiom;, but they give an evil, modern day twist to the
David and Goliath story. '141@._‘;-.;”'-&. d slap it the face to democracy and the fundamental rights of
citizens ane community groups to speak out for what they believe is right or wrong. Approval of
tiis bill, however, would provide ‘essential protections to individuals who may be faced with the
proapect of a SLAPP saitc o Swould restoresa sense of confidence to the public to voice their
soweerns ahounstheir he ci"h enviramment ) property, ‘and neighborhoods. NYPIRG urges
O approval of -m~ ETH;ii‘hl’IgIIF S R L Tehoe '

I

hi:‘ ”H :’n-‘
| vnhLu e Duu lu1

The New ¥k PUDLC Interest g.”,"_ N Groug lm r.-p.- alie ¢ ‘ -spanvsan rf;w :ar.:r aJ-««:a f -';ar-m' - r.labirshw drected and suppoted by MNew Yo State
"“‘0' ard Uriversity students NTFIRG s slalt o4 nwf; researchens 5 n’sts - mgaﬂmrs arkes Mh sm andwntr l:mzms defﬁwﬂg tsmr-ahvn shills and shanng public
polcy Emiironmentat presarvation. consumer profechion ety 'vs._a ew.wbdﬂ- ool al relors




NYPIRG SUPPORTS

egislative Memorandum No. 89-1992  Contact: Steve Romalewski = Phone: ii}_i)_éf};fr}%

IN THE SENATE, S.5441. INTRODUCED BY SENATOR MARCHI

AN ACT to amend the civil rights law and the civil practice law and rules, ingelation to actjéns
involving public petition and participation

S { Provisi

This bill would require that a person who has applied for or obtained a permit for a project, and
who has brought an action against a citizen who has commented on or criticized that project, to
show that the citizen knew his/hér statements were false, or made with "reckless disregard” for
the truth, in order to win damages from the citizen. The bill would also give citizens who were
sued in such an action that was found to lack merit the ability to countersue to recover attorney's
fees and costs. Punitive damages could also be recovered by the citizen if the action was
intended solely to harass, intimidate, or otherwise inhibit the free speech of the citizen. Finally,
the bill would require courts to hear any such action on an expedited basis,

Statement in Support

All 100 often, businesses or developers abuse the legal system by suing a citizen or community
roup solely for the purpose of harassing or intimidating them because the citizen(s) may have
-nincized or opposed a housing development, zoning change, garpage incinerator, or other
project. These lawsuits are known as "SLAPP” suits, or Strategic Lawsuits Against Pubiic
Participation.

A survey conducted in 1989 by two University of Denver professors found that hundreds of these
SLAPP actions are brought nationwide. One¢ quarter of them involved development and zoning
changes, and others involved projects ranging from tenant probiems, to garbage inCinerators, to
faulty products and services.

While many SLAPP suits allege that citizen statements about a project or permit application
consdtute slander or libel, most are dismissed because they are found to lack merit or basis in
law. Yeteven if the lawsuits are thrown out of cowt, they often succeed in achieving their goal
of stifling public participation and citizen involvement in the decision-making process. Any
individual or local civic association would be daunted by the prospect of a multi-million dollar
lawsuit from a major company or developer armed with professiosal attorneys and substandal
financial resources. Consequently, the emergence of SLAPP suits as a tactic by developers and
others has caused concerned citizens to think twice about evea simply commenting on proposed
projects that may have major impacts on their community.

In short, SLAPP suits are typically frivolous, but they give an evil, modern day twist to the
David and Goliath story. They are a slap in the face to demovracy and the fundamental rights of
ciuzens and community groups to speak out for what they believe is right or wrong. Passage of
this bill.however, would provide essential protections to individuals who may be faced with the
prospect of a SLLAPP suit. It would restore a sense of confidence to the public to voice their
“ustified concerns about their health, environment, property, and neighborhoods.

~NYPIRG strongly urges you to support passage of $.5441. JUN 0B 1992

w York Pt e e "4 Washington Avenue ¢ Albany, M.Y. o (518) 436-0876
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SIERRA CLUB ATLANTIC CHAPTER

Dr. Marian H. Roso - 8 Old Corner Road, Bedford, N.Y. 10506

To:  Senator Manfred Olhrenstein

From: Marian H. Rose _
Conservation Co-Chair, Sierra Club - Atlantic Chapter

Re:  Senate bill S.5441, Senator Marchi's "SLAPP suit" bil

Date: 6/17/92

Senator Marchi's bl #5441, the so-called "SLAPP suit' bill, has recently been
passed through the Codes Committee and Is now in the Rules Committee.

Re introducad this year by Assemblyman Bianchi, it passad the Assembly
without a single dissenting vote.

The Sierra Ciub, both at *he national and at the chapter ievais, has long st00d in
opposition to SLAPP suits. in this we are not afone. trcreasingly, citizens from
all over the U S are opposirg these suits thal are none other than ill-disguised
assaults on a ctizen's First Amendmert rights.

We ask you te stand by us i supperting S.5441, and in nasiening its passage
through Rules so that if can be voted on tefors the end of this sessicn.

On behalt ¢f the 40,000 members of the Atantc Cnagter of the Sierra Club, |
wISh 10 thank you for your help in this matter

Sincerely yours l’-\'

M' b, Qu‘)_.Q
tarian H. Rose, Corservaton Co-Chair
Sierra Club - Atlartic Chapter

JUN 1 9 19
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o July 2, 1992

The Honerable Fhlizabeth AMoore

Counsel to the Cunernor

State Capited, Roem 228

Afbens, NY 17222
Mo i ‘s M3
f\.’i_‘?‘; £ "‘4’13

Eroar M Alies

Powrite fe urge that Leastos oo approns sid sign into faw }\s\embly hlil E
A2, pussed carlier This weeh by beath &&.‘w‘* 4 the Irgmﬁa::z@f which 'M)u!d

prenale Gonctions agwnst arlvabis abo ot NLAPE suns
SEAPE vz fey Boratsges §oawewns Agwinst Pablic memmm

4F
SMCaning il xs;"lfm ;-.-‘: ih ;a.-c*fea.ur:: tivgat of persona! damages and litigation costs.
brought with the wie purmese of harassng, intimiadaing, of punishing imhndua!s
orgumisations that hang insohoed Swrmcives i public iswes,

Ehor the past sovcis? seurs, T Satere Coosenancy has been the Lirgc: nf TR T
sveral SEAFP st i New York Siste. These swiby arose from statements and
positions advunced fy The Nature Comservuray reluting o lund use decisions on
PROPCTiIcs diacent o0 mdure prosenves owsed amd maintained by our organization.
Although we siccessfuiiy defembed sunches i ibese seits, we have incurred. humlreds
of thousands of doflary fo fopsi oovis i the prowess.

The SEAPE seit bowe goes 3 the very heart of the ability of mdmdual» and
wrgatizations o trecly participate o pebi decision- -making processes, mdudsng publlc
deamions affecting the protection of the envirenment. By allowing courts 1o apply

SAnCHONns against lm;mm whi hring ovil actions solely for the purpose of mmmdzm
public purticipation efforts thas kgzus.ussm would provade g clear and mcamngful
deterrent 1o the use of SEAPP it in New York State.

Once agon, | urge Gonernor Cuomo 0 approve A4299,

Respectfuliv,

£

_ (G ‘(}04"’
z\mh Beers
: D!ft?{.‘ltll‘ of (xmemmcm Rcl:mons
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