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SUPREME COURT OF THE STATE OF NEW YORK 

APPELLATE DIVISION: FIRST DEPARTMENT 

---------------------------------------------------------------------X 

KATHLEEN HENRY, 

 

    Plaintiff-Respondent, 

             AFFIRMATION IN SUPPORT 

  -- against -- 

             Case No. 2020-00380 

NEW JERSEY TRANSIT CORPORATION and 

RENAUD PIERRELOUIS,          Index No. 156496/15 

 

    Defendants-Appellants.       

---------------------------------------------------------------------X  

 

 DEAN L. PILLARELLA, ESQ., an attorney duly admitted and licensed to practice law 

before the courts of the State of New York, affirms the following upon information and belief 

under penalty of perjury pursuant to CPLR 2106: 

1) I am an associate attorney at McGIVNEY, KLUGER, CLARK & INTOCCIA, 

P.C., attorneys for Defendants-Appellants NEW JERSEY TRANSIT CORPORATION 

(hereinafter “Transit”) and RENAUD PIERRELOUIS, and, as such, am fully familiar with the 

facts and circumstances herein as based upon my review of the files maintained with this office 

and conversations had with Defendants’ representatives.     

2) I submit this Affirmation in support of the instant Motion seeking an order (a) 

pursuant to CPLR 5602(b)(1), granting Defendants leave to appeal to the Court of Appeals, State 

of New York, from the Court’s June 03, 2021, Decision and Order; along with (b) such other and 

further relief as the Court deems just, proper, or equitable under the circumstances. 

STATEMENT OF FACTS AND PROCEDURAL HISTORY 

3) In the interest of brevity, the Court is respectfully referred to Henry v. New Jersey 

Tr. Corp., 2021 NY Slip Op 03527 (1st Dep’t 2021), and Defendants’ Brief on Appeal (doc. no. 

7), pp. 4-7, as and for a statement of facts and procedural history herein. Copies of Henry and 
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Belfand v. Petosa, 2021 N.Y. Slip Op 03522, *1-*2 (1st Dep’t 2021), which was decided with 

Henry, are attached hereto as Exhibit A.   

4) The Court’s June 03, 2021, Decision and Order affirmed the trial court’s July 03, 

2019, Decision and Order, which denied Defendants’ motion seeking remittitur or, alternatively, 

a new trial on damages. The Decision and Order also rejected Defendants’ request, raised for the 

first time on appeal, that the action be dismissed for lack of subject-matter jurisdiction via the 

doctrine of interstate sovereign immunity in light of Franchise Tax Board of California v. Hyatt, 

139 S. Ct. 1485 (2019) (“Hyatt III”). The Court reasoned that the defense of interstate sovereign 

immunity predated Hyatt III and thus that Defendants waived the defense by their litigation 

conduct.   

5) Because the Court’s Decision and Order raises novel constitutional issues of 

public importance extending beyond the case at hand and affects interstate relations, Defendants 

now respectfully seek leave for further appeal to the Court of Appeals, State of New York. 

QUESTIONS PRESENTED FOR CERTIFICATION 

6) As Henry and Belfand “address[] issue[s] of constitutional magnitude,” Belfand, 

2021 N.Y. Slip Op., *1, certification of the following question(s) to the Court of Appeals, State 

of New York, is appropriate at this time:    

a) Was the Decision and Order of the Appellate Division, First Judicial Department, 

which held that the United States Constitution did not require dismissal of the underlying action 

on the ground that Defendants waived the defense of interstate sovereign immunity by their 

litigation conduct, correctly made? 

 

b) Was the Decision and Order of the Appellate Division, First Judicial Department, 

correctly made? 
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Each presents novel constitutional issues of public importance extending beyond the case 

at hand and concerns interstate relations, rendering certification at this juncture an apt and 

judicious exercise of this Court’s discretion under CPLR 5602(b)(1).  

ARGUMENT 

I. THE COURT’S HOLDING RAISES NOVEL CONCERNS UNDER THE FULL 

 FAITH AND CREDIT CLAUSE.  

 

7) The Court’s application of the interstate-sovereign-immunity doctrine implicates 

the Full Faith and Credit Clause (hereinafter the “FF&CC”). In holding that New Jersey waived 

the defense of sovereign immunity by its litigation conduct, the Court now casts doubt upon 

precedents permitting New York to assert the defense under like circumstances. In Pollard v. 

State, 173 A.D.2d 906 (3d Dep’t 1991), for example, the Third Department permitted the State to 

raise the defense of sovereign immunity for the first time on appeal, after conclusion of trial. The 

court relied upon Heisler v. State, 78 A.D.2d 767, 768 (4th Dep’t 1980), where the Fourth 

Department permitted the State to argue for the first time on appeal that it had not waived its 

sovereign immunity from suits concerning the conduct of elections. The court permitted the 

defense because, “Since sovereign immunity brings into question jurisdiction of the subject 

under the Court of Claims Act, it may be raised [by the State] at any time.” Heisler, in turn, cited 

to Buckles v. State, 221 N.Y. 418 (1917), where the Court of Appeals permitted the State to raise 

the defense for the first time at trial. The Court reasoned, “Being thus a question of jurisdiction, 

[sovereign immunity] could be raised at any time and could not be waived….” Buckles, 221 N.Y. 

at 424.
1
 Thus, in declining to permit New Jersey to assert its sovereign immunity under 

circumstances in which the State is otherwise permitted, New York “applie[s] a special rule of 

                                                           
1
 This court cited to Buckles in Luciano v. Fanberg Realty Co., 102 A.D.2d 94, 97 (1st Dep’t 1984), as providing 

that “The notice of claim requirement with respect to the State or a State agency, unlike the case of a municipal 

corporation, is jurisdictional.”  
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law that evinces a ‘policy of hostility’ toward[] [a sister state].” Franchise Tax Bd. v. Hyatt, 136 

S. Ct. 1277 (2016) (hereinafter “Hyatt II”). The FF&CC forbids such an application.   

8) Hyatt II illustrates this. In Hyatt II, the Supreme Court held that Nevada violated 

the FF&CC in refusing to limit the plaintiff’s recovery against California to the statutory limit 

applicable to Nevada agencies under the circumstances. The Court found that Nevada “ha[d] not 

applied the principles of Nevada law ordinarily applicable to suits against Nevada’s own 

agencies[,] … [thereby] appl[ying] a special rule of law applicable only to lawsuits against its 

sister States….” Id. at 1283. Nevada’s differential treatment of California contravened the 

FF&CC’s command that states refrain from “exhibit[ing] a policy of hostility to the public Acts 

of [] sister State[s].” Id. at 1282-83 (alteration in original). The Court rejected the Nevada 

Supreme Court’s reasoning that its differential treatment of California was justified by its 

concerns for ensuring adequate recourse for Nevadans. In doing so, the Court observed that, 

while the FF&CC does not require a state to apply another’s law “in violat[ion] [of] its own 

legitimate public policy,” it nonetheless requires “a healthy regard for [others’] sovereign status.” 

Id. at 1283. The Court thus distinguished the matter from Franchise Tax Bd. of Cal. v. Hyatt, 538 

U.S. 488 (2003) (hereinafter “Hyatt I”), where it held that the FF&CC permitted Nevada to 

exercise jurisdiction over the Franchise Tax Board of California despite the Board’s immunity 

under California law because Nevada had “rel[ied] on the contours of [its] own sovereign 

immunity from suit as [the] benchmark for its analysis.”
2
 Hyatt II, 136 S. Ct. at 1283. Here, the 

Court exceeds these contours.   

9) In acknowledging New Jersey’s immunity from suit on the one hand but finding 

on the other a waiver under circumstances in which the State could otherwise retain immunity, 

                                                           
2
 Nevada law permitted suits against the state for intentional torts but not negligence committed in the tax collection 

context, while California law immunized the Board for all torts committed in the tax collection context.  



5 
 

the Court exceeds the contours of New York’s sovereign immunity. Hyatt II forbids this. 

Applying Hyatt II’s analysis, because Buckles and its progeny render the State’s litigation 

conduct alone insufficient to waive its sovereign immunity, the FF&CC forbids the Court from 

ruling differently with respect to New Jersey. As such, given the Court’s recognition of New 

Jersey’s retention of its interstate sovereign immunity from suit under the New Jersey Tort 

Claims Act (N.J. Stat. Ann. §§59:1-1, et seq.) (“NJTCA”) and the immunity otherwise afforded 

to it by Hyatt III, the FF&CC requires dismissal of the underlying action notwithstanding the 

question of waiver. Certification at this juncture allows for resolution of the FF&CC concerns 

now raised by the Court’s application of interstate-sovereign-immunity doctrine.    

II. THE COURT’S HOLDING CHALLENGES PRIOR NOTIONS OF SOVEREIGN 

 IMMUNITY AND LEAVES QUESTIONS OF WAIVER UNRESOLVED.  

 

10) The Court’s holding risks inconsistency as to the proper classification and scope 

of the interstate-sovereign-immunity defense. In Morrison v. Budget Rent a Car Sys., 230 

A.D.2d 253 (2d Dep’t 1996), for example, the Second Department held that interstate sovereign 

immunity concerned subject-matter jurisdiction and thus rejected the notion that South Carolina 

could have stipulated to waive its immunity from suit (under the South Carolina Tort Claims 

Act). In so holding, the court relied upon the fundamental axiom that “when a court lacks 

subject-matter jurisdiction, it may not acquire it by waiver … and that defect may be raised at 

any time….” Id. at 260 (quotation omitted). Likewise, in Trepel v. Hodgins, 183 A.D.3d 429 (1st 

Dep’t 2020), this Court classified the defense as subject-matter jurisdiction, a defense it has 

repeatedly stated “may be raised at any time and may not be waived.” Goffredo v. City of New 

York, 2007 N.Y. App. Div. LEXIS 5975, *2 (1st Dep’t 2007). Reasoning likewise, in Reale v. 

State, 192 Conn. App. 759, 219 A.3d 723 (Con. Ct. App. 2019), the Appellate Court of 

Connecticut sua sponte dismissed the action against Rhode Island and its agents in light of Hyatt 
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III. That Rhode Island had not previously raised the defense was of no matter to the court, since 

“[s]overeign immunity implicates subject-matter jurisdiction … [which] can be raised … at any 

time.’” Id. at 763-4. Here, the Court’s holding is inconsistent with the traditional notions of 

subject-matter jurisdiction advanced in Morrison, Goffredo, and Reale. Certification at this 

juncture avoids creating an inconsistent jurisprudence as to the defense’s proper scope and 

classification.   

11) The Court’s holding leaves the proper scope of Lapides v. Board of Regents of the 

Univ. of Georgia, 535 U.S. 613 (2002), unresolved. Because Lapides provides that a state waives 

its sovereign immunity “where [it] voluntarily becomes a party to a cause and submits its rights 

for judicial determination,” id. at 619, yet provides no coherent definition of “voluntary 

invocation” beyond the example of a voluntary appearance,
3
 the Court’s reliance upon Lapides 

risks uncertainty. Likewise, interpreting Lapides to permit a waiver whenever a state 

“undert[akes] a ‘litigation strategy’ that can be deemed a voluntary waiver of its sovereign 

immunity,” Belfand, 2021 N.Y. Slip Op 03522 at *7, invites a piecemeal jurisprudence. Indeed, 

the Courts of Appeals are split on Lapides’ boundaries, with most holding that sovereign 

immunity may be raised at any time absent a voluntary appearance and a minority holding 

otherwise.
4
 Compare Union Pac. R.R. v. La. PSC, 662 F.3d 336, 342 (5th Cir. 2011) (permitting 

defense to be raised for first time on appeal), and Hyatt v. County of Passaic, 340 Fed. Appx. 

833, 837 (3d Cir. 2009) (holding “The Eleventh Amendment … can be raised at any time and is 

not waived simply by defending a claim on the merits.”) with Johnson v. Rancho Santiago Cmty. 

                                                           
3
 See Lapides, 535 U.S. at 619 (citing Clark v. Barnard, 108 U.S. 436 (1883) (intervenor status), Gunter v. Atlantic 

Coast Line R. Co., 200 U.S. 273 (1906) (same), and Gardner v. New Jersey, 329 U.S. 565 (1947) (plaintiff status)). 

  
4
 The Courts of Appeals are also split on the question of “whether a state waives immunity from suit by voluntarily 

removing a federal claim to federal court when the state would remain immune from suit for the same claim in its 

own courts.” See Walden v. Nevada, 941 F.3d 350 (9th Cir. 2019), amended by Walden v. Nevada, 945 F.3d 1088 

(9th Cir.), cert. denied 141 S. Ct. 871 (2020).  
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College Dist., 623 F.3d 1011 (9th Cir. 2010) (finding Eleventh Amendment immunity waived by 

defense on the merits), and Ku v. Tennessee, 322 F.3d 431 (6th Cir. 2003) (same). Absent further 

clarification, sister states are left without guidance as to what extent their conduct might be 

deemed a waiver of their fundamental rights. As Henry and Belfand are the first appellate 

decisions in the State to apply Lapides, certification at this juncture avoids the fractured 

jurisprudence that has befallen the federal judiciary in Lapides’ wake. The “need to avoid 

inconsistency, anomaly, unfairness, and unfair tactical advantages,” Belfand, 2021 NY Slip Op 

03522 at *10, favors a bright-line rule.  

CONCLUSION 

12) By way of the foregoing, Defendants respectfully submit that the instant Motion 

is properly granted in its entirety.  

WHEREFORE, Defendants-Appellants respectfully request an order (a) pursuant to 

CPLR 5602(b)(1), granting Defendants leave to appeal to the Court of Appeals, State of New 

York, from the Court’s June 03, 2021, Decision and Order; along with (b) such other and further 

relief as the Court deems just, proper, or equitable under the circumstances. 

Dated:  New York, NY 

  July 06, 2021 

 

      Respectfully yours, 

 

McGIVNEY, KLUGER, CLARK & 

INTOCCIA, P.C. 

Attorneys for Defendants-Appellants 

NEW JERSEY TRANSIT CORPORATION and 

RENAUD PIERRELOUIS 

80 Broad Street, 23rd Floor 

New York, NY 10004 

212.519.3456 

 

      By: Dean L. Pillarella    

             Dean L. Pillarella, Esq.  
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             Associate Attorney 

             646.907.4597  

             dpillarella@mkcilaw.us.com 

        

(Filed and served upon all parties via NYSCEF.) 

 

CERTIFICATION 

 I herby certify pursuant to 22 NYCRR 202.8-b that the within document complies with 

the applicable word limits set forth therein.  

 Per the word-count system of the word processor used, the within document contains 

2,081 words, inclusive of footnotes and exclusive of headings and signatures.  

Dated:  New York, NY 

  July 06, 2021 

 

      By: Dean L. Pillarella    

             Dean L. Pillarella, Esq.  
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NYSCEF DOC. NO. 15 

2020-00380 

06/03/2021 

Acosta, P.J., Gische, Webber, Gonzalez, JJ. 

KATHLEEN HENRY, 
Plaintiff-Respondent, 

Index No. 156496/15 
Case No. 2020-00380 

-against- 

NEW JERSEY TRANSIT CORPORATION, et al., 
Defendants-Appellants, 

Chen Nakar, 
Defendant. 

McGivney Kluger Clark & Intoccia, P.C., New York (Dean L. Pillarella of counsel), for 
appellants. 

Pollack, Pollack, Isaac & DeCicco, New York (Brian J. Isaac of counsel), for respondent. 

Order, Supreme Court, New York County (Lillian Wan, J.), entered on or about 

July 3, 2019, which, inter alia, denied defendants New Jersey Transit Corporation and 

Rennaud Pierrelouis's posttrial motion to set aside the jury's damages award of 

$400,000 for past pain and suffering and $400,00 for future (21 years) pain and 

suffering and order a new trial on damages or, alternatively, to reduce the damages 

awards, unanimously affirmed, without costs. 

Defendant New Jersey Transit waived its sovereign immunity defense (see 

Belfond v Petosa, __ AD3d __ [ist Dept 2021] [decided herewith]). It did not place 

plaintiff or the court on notice of the defense by asserting it in its responsive pleadings, 

during pretrial litigation, at trial or in its posttrial motion. Indeed, it raised the issue for 

the first time on appeal. As the defense pre-dates Franchise Tax Bd. of California v 
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Hyatt ( __ US __ , 139 S Ct 1485 [2019]), and thus was available at the time New 

Jersey Transit served its answer, "[its] litigation conduct induced substantial reliance on 

that conduct by plaintiff and our court, and is inescapably a clear declaration to have our 

courts entertain this action" (Beljond, __ AD3d at __ ). 

The jury's damages awards do not deviate materially from what would be 

reasonable compensation (CPLR 5501[c]; see, e.g. Thompson v Toscano, 166 AD3d 446 

[ist Dept 2018]; Jones v New York Presbyt. Hosp., 158 AD3d 474 [ist Dept 2018]). 

THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DMSION, FIRST DEPARTMENT. 

ENTERED: June 3, 2021 

Susanna Molina Rojas 
Clerk of the Court 

2 
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Index No. 155496/12 
Case No. 2020-00715 

   
 

SEMAN BELFAND, 
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–against– 

 
RAYMOND PETOSA, et al., 

Defendants-Appellants. 
 

 
Defendants appeal the order of the Supreme Court, New York County (Robert R. Reed, 
J.), entered on or about January 17, 2020, which denied their motion to dismiss the 
action. 
 
McGivney, Kluger, Clark & Intoccia, P.C., New York (Dean L. Pillarella and Michael 
Rawlinson of counsel), for appellants. 
 
William Schwitzer & Associates, P.C., New York (Howard R. Cohen of counsel), for 
respondent. 
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OING, J. 

 

 This appeal asks us to address an issue of constitutional magnitude – whether the 

United States Supreme Court’s recent decision in Franchise Tax Bd. of California v 

Hyatt (__ US __, 139 S Ct 1485 [2019]) (Hyatt) requires us to dismiss, based on the 

doctrine of sovereign immunity, a trial-ready action in which an entity of a sister state is 

the named defendant. We hold that defendant New Jersey Transit Corporation (New 

Jersey Transit) waived its sovereign immunity, and therefore affirm the trial court’s 

denial of its motion to dismiss the complaint. 

 Plaintiff, Seman Belfand, commenced this action in August 2012 to recover 

damages for personal injuries he allegedly sustained as a result of a March 8, 2012 

motor vehicle accident in which a commuter bus owned by New Jersey Transit and 

operated by a New Jersey Transit employee, defendant Raymond Petosa (Petosa), rear-

ended his vehicle on 12 Avenue and West 24 Street in Manhattan. Plaintiff asserted a 

single cause of action for negligence alleging that Petosa, acting within the scope of his 

employment with New Jersey Transit, negligently operated the bus he was driving and 

struck plaintiff’s vehicle. 

 On May 22, 2013, plaintiff moved for summary judgment. New Jersey Transit 

opposed by proffering the affidavit of defendant Petosa, which challenged plaintiff’s 

version of the accident. Specifically, contrary to plaintiff’s assertions that he was stopped 

at a red traffic signal when rear-ended by the bus Petosa was operating, Petosa claimed 

that plaintiff cut in front of his bus and stopped short, leaving no chance for him to 

avoid colliding with plaintiff’s vehicle. The motion court denied the motion finding that 

factual issues were present. Pre-trial proceedings continued. 
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 On May 17, 2016, due to plaintiff’s lack of cooperation with discovery, New Jersey 

Transit moved by order to show cause for a conditional order of preclusion,1 which it 

subsequently withdrew. Prior to trial, New Jersey Transit conceded Petosa’s negligence, 

and its own vicarious liability, leaving damages as the sole remaining issue for trial. 

Plaintiff prevailed at the damages trial. During the damages trial, however, plaintiff 

introduced medical evidence concerning injuries that he had not pleaded in his bill of 

particulars. The trial court granted New Jersey Transit’s motion for a mistrial. By orders 

to show cause dated January 6, 2017 and February 22, 2017, New Jersey Transit sought 

to strike plaintiff’s fourth and fifth supplemental bill of particulars so as to preclude 

plaintiff from introducing any evidence concerning his newly pleaded injuries at the 

second trial. The motion court decided the motions on June 8, 2017 and adjourned the 

matter for trial on the issue of damages. 

During jury selection for the second trial, New Jersey Transit raised the issue of 

sovereign immunity and subject matter jurisdiction for the first time, in light of the 

Supreme Court’s decision in Hyatt, decided six months earlier, which held that the US 

Constitution did not permit a state to be sued by a private party in a sister state court 

without its consent. As discussed at greater length below, Hyatt altered sovereign 

immunity jurisprudence with respect to a state’s exposure to suit in another state’s 

courts. At the trial court’s direction, New Jersey Transit moved to dismiss this action on 

the ground that it is barred by the doctrine of sovereign immunity, which deprived the 

 
1 New Jersey Transit’s sought the following reliefs: precluding plaintiff from offering proof because of his 
failure or refusal to supply authorizations for trial subpoenas; issuing a conditional order giving plaintiff 
ten days to produce such authorizations and granting defendant thirty days to process such authorizations 
with subpoenas; adjourning or continuing the current scheduled May 18, 2016 jury selection date in that 
the plaintiff’s refusal to supply authorizations has caused the defendants prejudice in their trial 
preparation; or adjoining or continuing the May 18, 2016 trial date for 30 days to allow defense counsel to 
get medical treatment or locate substitute trial counsel. 
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court of subject matter jurisdiction. It argued that it is entitled to sovereign immunity as 

an arm of the State of New Jersey, that this immunity bars suits against it in a sister 

state without its consent, and that it did not consent to suit in New York.2 New Jersey 

Transit pointed out that these legal principles are reflected in the Eleventh Amendment 

of the US Constitution, which reaffirm the notion that the states, while united, maintain 

certain attributes of sovereignty, including sovereign immunity. It further argued that 

raising the doctrine of sovereign immunity at the second trial is of no moment because 

the change in the law concerning this doctrine was recent. In any event, notwithstanding 

the delay, New Jersey Transit contended that sovereign immunity can be raised at any 

time because it divests the court of subject matter jurisdiction. 

Plaintiff argued that New Jersey Transit was not entitled to sovereign immunity. 

Although under sovereign immunity, a state or state entity that is immune from suit in 

its own state courts is also immune from suit in sister state courts, plaintiff argued that 

was not the case for New Jersey Transit. He pointed to the New Jersey Tort Claims Act, 

NJ Stat Ann 59:1-1, et seq., which established a mechanism for bringing suits against the 

state and its public entities in New Jersey state court. Given that New Jersey has 

consented to suits concerning certain claims within its state borders under the statute, 

New Jersey and its entities, such as New Jersey Transit, can be sued in sister states for 

the same claims. According to plaintiff, Hyatt did not alter this constitutional 

framework. As to defendants’ Eleventh Amendment argument, plaintiff pointed out that 

 
2 On appeal, plaintiff concedes that New Jersey Transit is “an arm of the state.” As an arm of the State of 
New Jersey, New Jersey Transit is entitled to assert sovereign immunity as a basis to dismiss this action 
(see Karns v Shanahan, 879 F3d 504, 512 [3d Cir 2018]). We also note New Jersey Transit’s concession of 
liability as to Petosa, defendant bus driver, amounts to an admission that his acts were perpetrated in his 
official capacity, rather than individually. Thus, Petosa is also entitled to invoke this immunity (see id. at 
519 n 5). 
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this constitutional immunity precludes a state from being sued by citizens of another 

state in federal court, and not, as here, in state court. 

The trial court denied the motion, agreeing with plaintiff’s argument premised on 

the New Jersey Tort Claims Act. The court opined that to permit a New Jersey Transit 

bus to operate in New York and not be held responsible for its negligence in a New York 

court under the guise of sovereign immunity would be “ludicrous.” This Court granted 

New Jersey Transit a stay of the second trial pending this appeal. 

Our resolution of the sovereign immunity issue requires a brief review of the 

genesis of that doctrine and the enactment of the Eleventh Amendment to the US 

Constitution, which provides that “[t]he Judicial power of the United States shall not be 

construed to extend to any suit in law or equity, commenced or prosecuted against one 

of the United States by Citizens of another State, or by Citizens or Subjects of any 

Foreign State.” “The immunity of a truly independent sovereign from suit in its own 

courts has been enjoyed as a matter of absolute right for centuries. Only the sovereign’s 

own consent could qualify the absolute character of that immunity” (Nevada v Hall, 440 

US 410, 414 [1979]). The doctrine of sovereign immunity is a combination of two very 

different concepts: one involving suits in the sovereign’s own courts and the other 

involving suits in the courts of another sovereign (id.). The Framers of the US 

Constitution recognized that the principle of sovereign immunity is a constitutional limitation on the 

federal judicial power established in Article III, and believed the principle to be self-evident, unless altered by the 

constitution or certain constitutional amendments (see Hyatt, 139 S Ct at 1494-1496). 

This recognition was tested early in our nation’s history. In 1793, the Supreme Court assumed original 

jurisdiction over a matter commenced by a South Carolina citizen against the State of Georgia (see Chisholm v 

Georgia, 2 US 419 [1793]). In the immediate aftermath of Chisholm, the Eleventh Amendment was swiftly enacted. 
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The amendment’s clear purpose was to reaffirm the fundamental principle that sovereign immunity limits the 

grant of judicial authority set forth in Article III of the US Constitution.  

“That a state may not be sued without its consent is a fundamental rule of jurisprudence having so 

important a bearing upon the construction of the Constitution of the United States that it has 

become established by repeated decisions of this court that the entire judicial power granted by 

the Constitution does not embrace authority to entertain a suit brought by private parties against 

a state without consent given, not one brought by citizens of another state, or by citizens or 

subjects of a foreign state, because of the Eleventh Amendment; and not even one brought by its 

own citizens, because of the fundamental rule of which the amendment is but an exemplification” 

 

(Ex parte State of New York, 256 US 490, 497 [1921]). Because of the significant constitutional underpinnings, a 

state’s consent to suit in federal courts must be expressed unequivocally (see Edelman v Jordan, 415 US 651, 673 

[1974]). Although Eleventh Amendment jurisprudence concerned limiting the jurisdiction of federal courts, the 

Supreme Court in Hall (440 US 410) had the opportunity to consider the scope of sovereign 

immunity enjoyed by a state sued in another state’s courts. 

 Hall involved an automobile collision on a California highway in which California 

residents sustained injuries when their vehicle collided with a vehicle driven by a 

University of Nevada employee, who was engaged in official business for the university 

at the time of the accident. The California residents commenced an action in California 

state court against the administrator of the driver’s estate, the University of Nevada, and 

the State of Nevada. The parties conceded that the driver was operating a vehicle owned 

by the State of Nevada while engaged in official business and that the university was an 

instrumentality of the State of Nevada. 

In response to Nevada’s motion to quash service upon it, the California Supreme 

Court held that as a matter of California law the California plaintiffs could sue the State 

of Nevada in California court. The matter reached the Supreme Court on the issue of 

whether a state may invoke sovereign immunity to prevent it from being sued in a sister 

state court, and, if immunity did not bar the suit, whether the forum’s state or the sister 

state’s laws governing liability should apply. Noting that the Eleventh Amendment 
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addressed limits on a federal court’s jurisdiction, the Court’s majority noted the absence 

of any similar constitutional limitation on the exercise of a state’s power to authorize its 

courts to assert jurisdiction over another state, and observed that the US Constitution 

does not explicitly or implicitly require that a sister state grant another state immunity 

from suit in its courts (id. at 416-421). In deciding whether to grant a state immunity, 

and which law governing liability should apply, the Court’s majority held that the forum 

state must be guided by principles of comity in the resolution of these issues (id. at 425-

427). The reasoning is based on the idea that the states maintained sovereign immunity 

vis-à-vis each other in the same way that foreign nations do, meaning that immunity is 

available only if the forum state voluntarily decides “to respect the dignity of the 

[defendant State] as a matter of comity” (id. at 416). The Court concluded that if it were 

to hold that California could not sue Nevada in California state court that would 

“constitute the real intrusion on the sovereignty of the States” (id. at 426-427). Thus, 

under Hall, the decision whether to grant sovereign immunity rested with the forum 

state. Forty years later, in Hyatt, the Supreme Court dramatically altered that 

constitutional principle. 

The Hyatt case involved a citizen of Nevada suing the Franchise Tax Board of 

California (Board) in Nevada state court claiming that the Board committed various 

torts against him while it conducted tax audits primarily in Nevada.3 The Supreme Court 

granted certiorari in order to revisit the issue decided in Hall, namely, “whether the 

 
3 Plaintiff argues that Hyatt is inapposite to the resolution of this appeal because it is factually 
distinguishable from the facts herein. Contrary to plaintiff’s contention, the claimed tortious conduct 
forming the basis of liability in Hyatt and in this action occurred in the respective forum states. 
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Constitution permits a State to be sued by a private party without its consent in the 

courts of a different State” (Hyatt, 139 S Ct at 1490).4 The Court held that the US 

Constitution does not permit a nonconsenting state to be sued in another state’s court, 

and expressly overruled Hall. The Court’s majority challenged the Hall majority’s 

finding that interstate sovereign immunity is an issue of comity, and, instead, found that 

under the US Constitution “States retain their sovereign immunity from private suits 

brought in the courts of other States” (id. at 1492). The Court observed that “[t]he 

Constitution does not merely allow States to afford each other immunity as a matter of 

comity; it embeds interstate sovereign immunity within the constitutional design” (id. at 

1497); it “fundamentally adjusts the States’ relationship with each other and curtails 

their ability, as sovereigns, to decline to recognize each other’s immunity” (id. at 1492). 

Thus, the Court held that a state cannot be subjected to private suits in a sister state 

court unless it consents to such suits (id. at 1493). The Hyatt Court dramatically altered 

sovereign immunity analysis: the decision as to whether sovereign immunity should be 

honored was moved from the forum state, guided by principles of comity, to the sister 

state, vesting it with sole discretion as to whether to consent to the forum state’s 

jurisdiction. With this constitutional framework in place, we address New Jersey 

 
4 Prior to Hyatt, the case had been before the Supreme Court on two other occasions. In Franchise Tax 
Bd. of California v Hyatt, 538 US 488 (2003), the Board claimed that the Full Faith and Credit Clause 
required the Nevada court to apply California law and immunize the Board from liability. California law 
provided immunity for all injuries committed in the tax collection context, while Nevada law provided 
immunity for negligence, but not intentional torts committed therein. Under general principles of comity, 
the Nevada court held that the Board was only entitled to the same immunity Nevada afforded its own 
agencies. The Supreme Court affirmed and held that the Full Faith and Credit Clause did not preclude 
Nevada from applying its own immunity law to the case.  In Franchise Tax Bd. of California v Hyatt, 578 
US __, 136 S Ct 1277 (2016), the Nevada court decided that it would not apply the $50,000 monetary cap 
applicable to its own officials to the Board’s tort liability, but reduced a $490 million jury award in Hyatt’s 
favor to $1 million. The Supreme Court reversed and held that the Full Faith and Credit Clause required 
the Nevada court to give the Board the same immunity that its own agencies enjoy, capping liability for 
torts at $50,000. 
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Transit’s argument that it is entitled to assert sovereign immunity, which divests our 

courts of subject matter jurisdiction over this action and requires dismissal of the action. 

Hyatt holds that a state may be sued by a private citizen in a sister state only 

when it has consented to such suits. New Jersey Transit did not expressly consent to 

being sued in this New York action and argues that the trial court erred in relying on the 

New Jersey Tort Claims Act to find consent, pointing out that the statute lacks any 

unequivocal expression of consent to the state being sued in a sister state court. We 

agree. The US Constitution bars suits against nonconsenting states based on a mere 

inference of consent (see e.g. Florida Dept of Health & Rehabilitative Servs. v Florida 

Nursing Home Assn, 450 US 147 [1981] [state law providing state entity with capacity to 

“sue and be sued” does not amount to express consent to be sued in another state]; 

Kennecott Copper Corp. v State Tax Commn, 327 US 573 [1946] [allowing suits “in any 

court of competent jurisdiction” is not consent]; Smith v Reeves, 178 US 436 [1900] 

[consent not expressed where intent is to be sued in a state’s own courts]). The 

constitutional principle is clear – consent to suit in a sister state by legislation will exist 

“only where stated by the most express language or by such overwhelming implications 

from the text as (will) leave no room for any other reasonable construction” (Edelman  

Jordan, 415 US at 673 [internal quotation marks omitted]). 

The New Jersey Tort Claims Act unambiguously subjects New Jersey to suits in 

its own courts.5 The statute is “dispositive . . . of the nature, extent, and scope of state 

and local tort liability and the procedural requisites for prosecuting tort claims against 

 
5 New Jersey enacted the statute in response to its judiciary’s abrogation of its sovereign immunity to 
suits in the state (see Bombace v Newark, 125 NJ 361, 372 [1991] [“the Act was clearly intended to 
reestablish a system in which immunity is the rule, and liability the exception”]). 
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governmental agencies” (Wright v State of New Jersey, 169 NJ 422, 435, 778 A2d 443, 

450 [NJ 2001]). It contains the entirety of New Jersey’s abrogation of its immunity from 

suits within its borders and provides that “[t]ort claims under this act shall be heard by a 

judge sitting without a jury or a judge and a jury where appropriate demand therefor is 

made in accordance with the rules governing the courts of the State of New Jersey.” 

With respect to Eleventh Amendment waiver, the statute is not an express consent to 

suit in federal court (Hyatt v County of Passaic, 340 Fed Appx 833, 837 [3d Cir 2009] ; 

Ritchie v Cahall, 386 F Supp 1207, 1209-1210 [D NJ 1974]). Recognizing that this 

interpretation is limited to suits in federal court, plaintiff argues that New Jersey’s 

consent to suits in its own courts should be deemed consent to suits in a sister state’s 

courts. In support of this argument, he cites several New York actions brought against 

New Jersey Transit involving claims for personal injuries sustained in vehicular 

collisions involving its vehicles (see Coronel v New Jersey Tr. Corp., 173 AD3d 828 [2d 

Dept 2019]; Zielinski v New Jersey Tr. Corp., 170 AD3d 927 [2d Dept 2019]; Fofana v 

New Jersey Tr. Corp., 146 AD3d 443 [1st Dept 2017]; Fetahu v New Jersey Tr. Corp., 

167 AD3d 514 [1st Dept 2018], modfg 59 Misc 3d 1229[A], 2018 NY Slip Op 50801[U] 

[Sup Ct, NY County 2018]). Reliance on these cases is misplaced for the simple reason 

that New Jersey’s consent to suit in any forum was not at issue therein. As for Colt v 

New Jersey Tr. Corp. (2020 NY Slip Op 33260[U] [Sup Ct, NY County 2020]), the 

issues are identical to those we are addressing on this appeal. 

Plaintiff’s argument overlooks two inextricably intertwined principles of the 

sovereign immunity doctrine – the claims a state has consented to be sued for and the 

forum where the suits are to be heard. The New Jersey Tort Claims Act provides no 

consent to suits in federal courts (Hyatt v County of Passaic, 340 Fed Appx at 837; 
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Ritchie v Cahall, 386 F Supp at 1209-1210). If the statute is insufficient to be deemed 

consent amounting to a waiver of suits in federal courts pursuant to the Eleventh 

Amendment, then it is equally insufficient to be deemed consent to suits in a sister state. 

Intra-state consent to suits cannot be deemed consent to inter-state suits. If a state’s 

consent to be sued in its own courts were deemed consent to be sued in sister states’ 

courts, then consent, imbued with significant constitutional consequences, would be 

universal. States with Tort Claims Acts would be subject to suits in a sister court, with 

liability limited to whatever their respective statutes provided for.6 Hyatt’s clear 

pronouncement that a state must provide express consent to suit in a sister state would 

be rendered meaningless. We hold that New Jersey’s consent to suits in its state courts 

under its Tort Claims Act is not an express consent to suit in courts of a sister state and 

therefore fails to satisfy Hyatt’s constitutional demand. The statute is not a basis for a 

finding that New Jersey Transit consented to this New York action. 

The inquiry is not at an end. Consent is but one form in which a state permits 

itself to be subject to suits in another state. In the context of the Eleventh Amendment 

immunity, the Supreme Court has held that because sovereignty is jurisdictional in 

nature (F.D.I.C. v Meyer, 510 US 471, 475 [1994]; see also Trepel v Hodgins, 183 AD3d 

429 [1st Dept 2020]) it can be waived (Lapides v Board of Regents of the Univ. System 

of Georgia, 535 US 613, 618 [2002]; College Sav. Bank v Florida Prepaid 

Postsecondary Educ. Expense Bd., 527 US 666, 675-676 [1999]). However, waiver of 

sovereign immunity must be express and unambiguous (see Edelman v Jordan, 415 US 

at 657).    

 
6 Alabama and Arkansas are the only states that do not have a Tort Claims Act. 
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“The classic description of an effective waiver of a constitutional right is the 
intentional relinquishment or abandonment of a known right or privilege. Courts 
indulge every reasonable presumption against waiver of fundamental 
constitutional rights. State sovereign immunity . . . is constitutionally protected. 
And in the context of federal sovereign immunity . . . it is well established that 
waivers are not implied. We see no reason why the rule should be different with 
respect to state sovereign immunity.”  

 
(College Sav. Bank, 527 US at 682 [internal quotation marks, citation, and emphasis 

omitted]).7 We find that these waiver principles are equally applicable to resolving inter-

state sovereign immunity disputes. 

Notwithstanding the strict parameters governing a waiver of a state’s sovereign 

immunity, a state may still be deemed to have waived its immunity by voluntarily 

invoking a court’s jurisdiction (see College Sav. Bank, 527 US at 675-676) or by its 

litigation conduct in that court (see Lapides v Board of Regents of the Univ. System of 

Georgia, 535 US 613). Although the principle of waiver was recognized throughout the 

two decades during which the Hyatt case was litigated, the Hyatt Court apparently 

declined to address it because California had “raised an immunity-based argument from 

[the] suit’s inception” (Hyatt, 139 S Ct at 1491 n 1). Under these circumstances, waiver 

of inter-state sovereign immunity is unresolved. The issue of what constitutes a waiver, 

which necessarily is factual in nature, is ripe for resolution. 

There is no dispute that New Jersey Transit did not make a voluntary appearance 

in this action. It then argues that it made no clear statement by its litigation conduct 

that it was submitting to the jurisdiction of the courts of this state, pointing out that it 

has taken a defensive posture from this action’s inception because it had no legitimate 

 
7 Plaintiff’s argument that New Jersey Transit’s operation of its vehicles on New York roads is a voluntary 
act that amounts to a waiver of its sovereign immunity has been rejected (see College Sav. Bank, 527 US 
at 691). There can be no constructive or implied waiver where a fundamental constitutional right is at 
stake (id. at 678). 
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legal basis for objecting to New York’s jurisdiction until seven years after the action was 

commenced, when Hyatt was decided, in 2019. These arguments are an 

oversimplification of this substantive constitutional issue. The issue is whether New 

Jersey Transit undertook a litigation strategy that can be deemed a voluntary waiver of 

its sovereign immunity. Lapides v Board of Regents of the Univ. System of Georgia 

(535 US 613 [2002], supra), is instructive. 

In Lapides, a professor employed by the Georgia state university system 

commenced an action in Georgia state court asserting state tort claims, pursuant to 

Georgia’s Tort Claims Act, and a civil rights claim under 42 USC § 1983. All the state 

defendants agreed to have the action removed to federal district court, where they 

moved to dismiss the action. While conceding that the state had waived its sovereign 

immunity from lawsuits in state court, the defendants argued that by virtue of the 

Eleventh Amendment the state remained immune from suit in federal court. The 

District Court held that by removing the case from state to federal court the state waived 

its Eleventh Amendment immunity and denied the motion. The Court of Appeals for the 

Eleventh Circuit reversed, finding that it was unclear whether the state’s attorney 

general had the legal authority to waive the state’s Eleventh Amendment immunity, and 

that therefore the state retained the legal right to assert its immunity even after removal. 

The Supreme Court reversed. 

The Court framed the issue as whether a state waives its sovereign immunity 

when it removes a case from state court to federal court. It observed that “where a State 

voluntarily becomes a party to a cause and submits its rights for judicial determination, 

it will be bound thereby and cannot escape the result of its voluntary act by invoking the 

prohibitions of the Eleventh Amendment” (535 US at 619 [internal quotation marks, 
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citations, and emphasis omitted]), and concluded that, although the State of Georgia 

had been brought involuntarily into the case as a defendant in the state-court 

proceedings, it had then agreed to remove the case to federal court, thereby voluntarily 

invoking the federal court’s jurisdiction (id. at 620). The Court explained that: 

“an interpretation of the Eleventh Amendment that finds waiver in the 
litigation context rests upon the Amendment’s presumed recognition of 
the judicial need to avoid inconsistency, anomaly and unfairness, and not 
upon a State’s actual preference or desire, which might, after all, favor 
selective use of ‘immunity’. . . . The relevant ‘clarity’ here must focus on the 
litigation act the State takes that creates the waiver” 
 

(id. at 620).  

The Court rejected Georgia’s argument that its motive for removal was benign, 

i.e., not to obtain litigation advantages for itself, but to provide its codefendants, the 

officials sued in their personal capacities, with the generous interlocutory appeal 

provisions available in federal, but not in state, court. 

“A benign motive . . . cannot make the critical difference for which 
Georgia hopes. Motives are difficult to evaluate, while jurisdictional rules 
should be clear. To adopt the State’s Eleventh Amendment position would 
permit States to achieve unfair tactical advantages, if not in this case, in 
others. And that being so, the rationale for applying the general ‘voluntary 
invocation’ principle is as strong here, in the context of removal, as 
elsewhere.” 

 
(id. at 621 [citations omitted]). The Court also rejected Georgia’s argument that states 

would have “to guess what conduct might be deemed a waiver in order to avoid 

accidental waivers,” stating that its rule was “clear” and easily applied, i.e., “that removal 

is a form of voluntary invocation of a federal court’s jurisdiction sufficient to waive the 

State’s otherwise valid objection to litigation . . . in a federal forum” (id. at 623-624). 

Thus, under Lapides, in determining the “clarity” of a state’s waiver of its sovereign 

immunity through litigation conduct, a court must bear in mind the need to avoid 
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inconsistency, anomaly, unfairness, and unfair tactical advantages, all concerns 

equitable in nature. We find that this reasoning is surely applicable to the resolution of 

our issue. 

The record is clear that New Jersey Transit did not place plaintiff or the court on 

notice of its sovereign immunity defense by asserting it in its responsive pleading, and 

only raised the defense seven years after the action’s commencement, ostensibly based 

on the Hyatt decision. In addition, New Jersey Transit moved for orders of preclusion 

due to plaintiff’s lack of cooperation in discovery, sought on two separate occasions to 

strike plaintiff’s newly pleaded injuries, and successfully moved for a mistrial after such 

evidence was presented at the first trial. Further, although it opposed plaintiff’s motion 

for summary judgment on liability, New Jersey Transit conceded liability prior to trial, 

leaving damages as the sole remaining issue. 

We reject New Jersey Transit’s argument that the sovereign immunity defense 

was not available at the time it served its answer in this action. The doctrine of sovereign 

immunity as it applies to states has been available at least since the Supreme Court 

decided Hall (440 US 410) in 1979. The Hyatt Court dramatically altered the sovereign 

immunity analysis by moving the decision as to whether sovereign immunity should be 

honored from the forum state, guided by principles of comity, to the sister state being 

sued, which will decide, as a matter of discretion, whether to consent to the forum 

state’s jurisdiction. Hyatt did not, however, give birth to the doctrine. We cannot help 

but see the obvious unfair tactical advantage of conceding liability and losing at the first 

trial on damages and then seeking dismissal of the second trial on damages several years 

later, based not on the merits of the action but on an alleged “new” defense of sovereign 

immunity. We note that plaintiff’s action, through no fault of his own, is now time-
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barred and that New Jersey Transit was unwilling to waive its statute of limitations 

defense in the event plaintiff re-filed his negligence action in the New Jersey courts. 

We find that these circumstances are not the kind of case-specific costs that 

Hyatt deemed insufficient to resolve an important constitutional question (see Hyatt, 

139 S Ct at 1499). They, instead, amount to substantial reliance interests that compel 

their consideration (id.). Applying the equitable factors enunciated in Lapides, and 

weighing the facts herein, we find that, on balance, New Jersey Transit’s litigation 

conduct induced substantial reliance on that conduct by plaintiff and our courts, and is 

inescapably a clear declaration to have our courts entertain this action. Under these 

circumstances, we hold that New Jersey Transit’s litigation conduct in this action is an 

affirmative invocation of our courts’ jurisdiction and should be deemed a waiver of its 

sovereign immunity so as to provide our courts with subject matter jurisdiction over the 

action. 

 Accordingly, the order of the Supreme Court, New York County (Robert R. Reed, 

J.), entered on or about January 17, 2020, which denied defendants’ motion to dismiss  
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the action, should be affirmed, without costs. 

 Order, Supreme Court, New York County (Robert R. Reed, J.), entered on or 
about January 17, 2020, should be affirmed, without costs. 
 
 Opinion by Oing, J.  All concur.  

Kern, J.P., Oing, Singh, Moulton, JJ. 
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