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STATEMENT PURSUANT TO CPLR 5531

Court of Appeals

STATE OF NEW YORK
»P<<

GREGG LUBONTY,
Plaintiff-Appellant,

against

U.S. BANK NATIONAL ASSOCIATION, AS INDENTURE TRUSTEE
FOR AMERICAN HOME MORTGAGE INVESTMENT TRUST 2005-4A,
and AMERICAN HOME MORTGAGE INVESTMENT TRUST 2005-4A,

Defendants-Respondents.

1. The index number in the case in the court below is 21853/2014.

. The full names of the original parties are as above. There have been no
changes.

3. The action was commenced in Supreme Court, Suffolk County.

. The action was commenced on or about November 6, 2014, by filing and
service of a summons and verified complaint seeking to quiet title to real

property.

5. The nature and object of this action is as follows: vacate mortgage.

. The appeal is from the Order of the Honorable Joseph Farneti,
dated August 17, 2015, affirmed by the Decision and Order of the
Appellate Division, Second Department, entered March 28, 2018.

. This appeal is being perfected with the use of a fully reproduced
Record on Appeal.



TABLE OF CONTENTS

PAGE
TABLE OF AUTHORITIES CITED e, ii
I, PRELIMINARY STATEMENT e, 1
L. QUESTION PRESENTED e 2
III. STATEMENT OF JURISDICTION L2
IV. PRESERVATION OF ARGUMENTS 3
( V. STATEMENT OF THE CASE 3
VI. ARGUMENT 8
POINT I
REVERSAL IS WARRANTED AS THE SUPREME COURT
AND THE APPELLATE DIVISION HAVE MISINTERPRETED
OR DISREGARDED THE CLEAR STATUTORY LANGUAGE
(O) I ©) o B 2 i ) N 8
VII. CONCLUSION 16



CASE PAGE WHERE CITED

Finger Lakes Racing Association Inc. v. New York State
Racing & Wagering Board,

45 NY.2d 471 (1978) ettt ssessesses e saessessaessessssssessesaesnens 9
Marbury v. Madison,

1 Cranch 137 (1803) ...uueieiieiriieiicieirireeereeessreeeenresesneesssssesssnassssnnessssnsssssnsesssssssanessns 9
Mercury Capital Corp. v. Shepherds Beach, Inc.,

184 Misc. 2d 266 (Sup. Ct. 2000)....c.covuererrrereererrerrresrenensreniesecssesseenne 10, 11, 12, 14
Mercury Capital Corp. v. Shepherds Beach, Inc.,

281 A.D.2d 604, (2d Dep’t. 2001) .cccrvireerrereeeiineneeeieceenresseesiessnresseeseesesssenes 14
MLG Capital Assets, LLC v. Judith Eidelkind Tr.,

275 A.D.2d 357 (2d Dep’t. 2000).....cceeereerreererienrieiierneiiineeesneesnessressesseenns 10- 14
MLG Capital Assets, LLC v. Judith Eidelkind Tr.,

Index No. 11702/1999, Decision and Order (Sup. Ct. Suffolk County 2000) ........ 11
People v. Lopez,

34 Misc.3d 476 (Crim. Ct. Rich. County 2011) ....ccceeverivrinrnennecnnienninnnniennennennne 9

Zuckerman v. 2346 W. 22 Street Corp.,
267 A.D.2d 130 (Ist Dep’t. 1999) .....covrvirieniiniiiiniiiiiiiirennecnecne s 12, 14

Zuckerman v. 2346 W. 22 Street Corp.,
167 Misc. 2d 198 (Sup. Ct. New York County 1996) ......cccceevuevvvevrreinnnecnncnincnnnnes 11

ii



STATUTORY AUTHORITY PAGE WHERE CITED

1L USC §362(8).....oooooooeoeoeoeeeeeoeeeeeeeeeeeeeeeeeeeeee 1,2,11,15
CPL R 20408) e passim

CP LR 2134 e, 1,11, 16
CP LR B2 T )i, 2,3

CPL R 56020 (1)) oo, 2

CP L R SO0 i, 2

RP A PL 150004 ) oo, 1,2,6

iii



I. PRELIMINARY STATEMENT

The underlying action was commenced pursuant to New York Real Property
Actions and Proceedings Law § 1501(4) seeking to expunge a mortgage lien against
real property as unenforceable due to the expiration of the statute of limitations
pursuant to CPLR 213(4). Through this appeal Appellant is seeking this Honorable
Court’s review of the Decision and Order of the Supreme Court of the State of New
York, Appellate Division, Second Department, dated March 28,2018 (the “Decision”).
Record of Appeal [hereinafter “R”] 258-260. The Decision affirmed the Supreme
Court’s dismissal of Appellant’s complaint against U.S. National Bank Association, as
Indenture Trustee for American Home Mortgage Investment Trust 2005-4A, and
American Home Mortgage Investment Trust 2005-4A (the “Respondent”) upon a
finding that the six-year statute of limitations for a mortgage foreclosure was tolled
pursuant to CPLR 204(a) based on Appellant’s two bankruptcy filings. Id.

However, CPLR 204(a) clearly provides that its tolling provisions are only
applicable when a stay, such as the bankruptcy stay of 11 USC § 362(a), prevents the
commencement of an action. CPLR 204(a). In Appellant’s case, both of Appellant’s
bankruptcy filings occurred subsequent to the commencement of foreclosure actions,
thus not invoking or implicating in any way the tolling provisions of CPLR 204(a) and

serving only to stay the continuation of the already commenced foreclosure actions.
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It is respectfully submitted that the Appellate Division erred in holding that the
tolling provisions of CPLR 204(a) applied in Appellant’s case as the automatic stays
pursuant to 11 USC § 362(a) never stayed Respondent’s commencement of an action
as contemplated by CPLR 204(a).

II. QUESTION PRESENTED

This appeal presents a narrow question of law, to wit:

Whether Respondent was stayed from commencing a foreclosure action within
the meaning of CPLR 204(a), thus tolling the running of the statute of limitations,
when foreclosure actions had already been commenced by Respondent prior to
Appellant’s bankruptcy filings.

III. STATEMENT OF JURISDICTION

This Court has jurisdiction of this appeal pursuant to CPLR 5602(a)(1)(i). The
Appellate Division’s Decision affirming the order granting Respondents’ CPLR
3211(a)(7) motion to dismiss Appellant’s complaint, dated August 17, 2015,
constitutes a final determination under CPLR 5611, which finally disposed of
Appellant’s complaint seeking a judgment pursuant to RPAPL 1501(4) declaring
Respondent’s mortgage lien invalid and directing the Suffolk County Clerk to cancel
and discharge the mortgage of record. Furthermore, this Honorable Court, by Order

dated September 13, 2018, granted Appellant’s motion seeking leave to appeal to the

2



Court of Appeals. R. 261-262.
IV. PRESERVATION OF ARGUMENTS

The question of law presented in this appeal was clearly preserved in the record.
In effect, the arguments have been preserved when the Honorable Joseph Farneti
issued an order (the “Order”) granting Respondent’s CPLR 3211(a)(7) motion to
dismiss Appellant’s complaint, dated August 17,2015 (R. 5-9), when Appellant filed
his Notice of Appeal (R. 2-15), when Appellant perfected his appeal before the
Appellate Division and further, in Appellant’s motion to this Honorable Court seekihg
leave to appeal.

V. STATEMENT OF THE CASE

On August 2, 2005, Appellant executed the Mortgage in favor of American
Home Mortgage Acceptance, Inc. (“AHMA”). R. 41-67.

The Mortgage was subsequently assigned by MERS as Nominee to AHMA by
assignment of Mortgage dated May 31, 2007 (the “First Assignment”), and recorded in
the office of the Clerk of Suffolk County, New York on the 5th day of July, 2007, in
Liber M00021563 of Mortgages, at page 418. R. 227-29.

Respondent alleges that the Mortgage was “pooled and securitized in the
American Home Mortgage Investment Trust 2005-4A” (the “Trust”) “in accordance

with the securitization transaction that closed on or about October 7, 2005 and was
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filed with the Securities and Exchange Commission.” R. 76 at 5.

Respondent claims to provide evidence that the Mortgage was in fact pooled and
securitized on October 7, 2005, but, instead, merely provides portions of a copy of the
trust agreement which, while it shows AHMA as the servicer and Respondent as the
trustee of the Trust, does not show or make reference to the Mortgage whatsoever. R.
81-88.

AHMA commenced the first foreclosure in the New York State Supreme Court,

Suffolk County, on June 11,2007, styled American Home Mortgage Acceptance, Inc.

v. Gregg Lubonty, et al., under Index No. 17749/2007 (the “First Foreclosure”). See

R. 26 at 98; see also R. 258. The First Foreclosure was based on an alleged default in

payment of the installment payment due on February 1,2007. Id. AHMA demanded
payment in full of all amounts due under the note and Mortgage thereby acceleratirfg
the Mortgage debt. Id. The First Foreclosure was dismissed by an order issued by the
Honorable Ralph F. Costello, dated September 27, 2010, for failure to adhere to the
requirements of CPLR § 3215(c). R. 142-43.

On June 26, 2007 Appellant commenced his first bankruptcy case (the “First
Bankruptcy”) through the filing of a voluntary Chapter 11 bankruptcy petition in the
United States Bankruptcy Court, Southern District of Florida, Case No. 07-14945-

AJC. R. 89-136. The First Bankruptcy stayed the continuation (but not the
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commencement) of the First Foreclosure until the First Bankruptcy was voluntarily
dismissed on November 24, 2009. R. 137-141.

Thereafter, the Mortgage was assigned by AHMA to Respondent by assignment
of Mortgage dated May 9, 2011, and recorded in the office of the Clerk of Suffolk
County, New York on the 16th day of May, 2011 (the “Second Assignment”), in Liber
MO00022077 of Mortgages, at page 438. R. 230-32.

The second foreclosure was commenced on June 9, 2011, by Respondent and

styled U.S. Bank National Association as Indenture Trustee for American Home

Mortgage Investment Trust 2005-4A v. Gregg Lubonty, et al., Index No. 11893/2011

(the “Second Foreclosure”). R. 199; R. 258.

On October 19, 2011, Appellant commenced his second bankruptcy case (the
“Second Bankruptcy”) through the filing of a voluntary Chapter 11 bankruptcy petition
in the United States Bankruptcy Court, Eastern District of New York, Case No. 8-11-
77413-ast. R. 144-193.

By order of the Bankruptcy Court dated July 2, 2013, the Second Bankruptcy
was converted from a case under Chapter 11 to a case under Chapter 7 of the
Bankruptcy Code.

The Second Bankruptcy stayed the continuation (but not the commencement) of

the Second Foreclosure action until November 26, 2013, when the Chapter 7
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bankruptcy trustee released the Property from the bankruptcy estate. See R. 194-98;
see also R. 199-201.

On October 21, 2014, the Second Foreclosure action was dismissed due to a
finding that Plaintiff was not properly served with process in the Second Foreclosure.
R. 199-201.

Thereafter, on November 5, 2014, Appellant commenced the instant underlying
action, pursuant to RPAPL 1501(4), seeking a judgment declaring the Mortgage to be
unenforceable due to the expiration of the statute of limitations and directing the
Suffolk County Clerk to cancel and discharge the Mortgage in its records. R.22-68.

The Respondent moved to dismiss this action, arguing that the statute of
limitations was tolled by the filing of Appellant’s two bankruptcy petitions and that as
such the statute of limitations had not expired. R. 73-213.

On August 17, 2015, the Lower Court issued an order (the “Order”) granting
Respondent’s motion to dismiss, erroneously holding that the Appellant’s two
bankruptcies had tolled the statute of limitations for foreclosure of the Mortgage. R. 5-
9.

On or about September 21, 2015, Respondent served Appellant with a notice of
entry of the Order. See R. 4-9.

On September 23, 2015, Appellant served a notice of appeal of the Order on
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Respondent. R. 2-15.

On April 22, 2016, Appellant perfected his appeal by filing a Brief and Record
on Appeal. A copy of the Brief for the Appellant and Record on Appeal to the
Appellate Division were previously submitted in conjunction with Appellant’s motion
(the “Motion”) seeking leave to appeal to the Court of Appeals.

On or about September 22, 2016, Respondent submitted a brief in opposition. A
copy of Respondent’s opposition brief was previously submitted in conjunction with
Appellant’s Motion.

On or about November 3, 2016, Appellant submitted a reply brief in further
support of the appeal. A copy of the reply brief was previously submitted in
conjunction with Appellant’s Motion.

The Appellate Division heard the parties’ oral arguments on November 6,2017.

The Appellate Division’s Decision affirming the Order of the Supreme Court, Suffolk
County was entered March 28, 2018. R. 258-260.

The Decision with Notice of Entry was served upon Appellant on April 12,
2018. On May 11, 2018, Appellant served his Motion seeking leave to appeal to the
Court of Appeals, on or about June 10, 2018, Respondent served its’ opposition to
Appellant’s Motion, and by Order dated September 13, 2018, this Honorable Court

granted Appellant’s motion seeking leave to appeal. R.261-262.
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VI. ARGUMENT
POINTI REVERSAL IS WARRANTED AS THE SUPREME COURT AND
THE APPELLATE DIVISION HAVE MISINTERPRETED OR
DISREGARDED THE CLEAR STATUTORY LANGUAGE OF
CPLR 204(a).

CPLR 204(a) is a clearly crafted and unambiguous statute which provides as
follows:

“Where the commencement of an action has been stayed by a court or by

statutory prohibition, the duration of the stay is not a part of the time

within which the action must be commenced.”

It is clear that pursuant to CPLR 204(a) a stay issued by a court or a statutory
prohibition that prevents the “commencement” of an action works to toll the running
time for the statute of limitations. However and materially, CPLR 204(a) is silent as to
a stay issued by a court or statutory prohibition that prevents the continuation of an
action.

In this case CPLR 204(a)’s clear meaning has at best been misinterpreted by the
courts below and at worst the courts below have engaged in impermissible judicial
legislating.

In Appellant’s case, both of Appellant’s bankruptcy filings occurred subsequent

to the commencement of foreclosure actions, thus not invoking or implicating in any

way the tolling provisions of CPLR 204(a). That is to say it was a theoretical
8



impossibility for Respondent to have been stayed from commencing a foreclosure
action because the foreclosure actions had already been commenced prior to
Appellant’s bankruptcy filings.

“While ‘it is emphatically the province and duty of the judicial department to say

what the law is’ (Marbury v. Madison, 1 Cranch 137 (1803)) ‘courts should be

extremely hesitant interpolating their notions of policy in the interstices of legislative

provisions’ (Finger Lakes Racing Association Inc. v. New York State Racing &

Wagering Board, 45 N.Y. 2d 471, 479 (1978)).” People v. Lopez, 34 Misc. 3d 476,

480 (Crim. Ct. Rich. County 2011).

Further, “[c]ourts are constitutionally bound to give effect to the expressed will
of the Legislature and the plain and obvious meaning of a statute is always preferred to
any curious, narrow or hidden sense that nothing but a strained interpretation of
legislative intent would discern.” Finger Lakes, 45 N.Y. 2d at 479-480.

“If, as here, the terms of a statute are plain and within the scope of legislative
power, it declares itself and there is nothing left for interpretation. To permit a court to
say that the law must mean something different than the common import of its
language would make the judicial superior to the legislative branch of government and
practically invest it with lawmaking power.” Id. Moreover, “the remedy for a harsh

law is not in strained interpretation by the judiciary, but rather its amendment or repeal
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by the Legislature.” Id.

In this case the Supreme Court in the Order and the Appellate Division in the
Decision clearly disregarded or misinterpreted the plain and unambiguous language of
CPLR 204(a). Respondent was never stayed from commencing foreclosure actions;
rather Respondent was stayed from continuing already commenced foreclosure actions
as a result of Appellant’s bankruptcy filings. Thus, CPLR 204(a)’s tolling provisions
were never invoked.

In the single sentence addressing Appellant’s argument that the tolling
provisions of CPLR 204(a) were not implicated since Appellant’s bankruptcy filings
did not stay Respondent from commencing foreclosure actions the Appellate Division
stated “[t]he plaintiff’s contention that CPLR 204(a) does not apply here because the
earlier foreclosure actions had already been commenced when the petitions in
bankruptcy were filed is without merit (see MLG Capital Assets v Judith Eidelkind
Trust, 275 AD2d 357).” R. 260.

The Appellate Division’s MLG Capital decision provides no factual background
whatsoever and merely states “[t]he Supreme Court properly denied the appellants'
motion and granted the plaintiff's cross motion for summary judgment (see, Zuckerman
v 234-6 W. 22 St. Corp., 267 AD2d 130; Mercury Capital Corp. v Shepherds Beach,

184 Misc 2d 266).” MLG Capital Assets, LLC v. Judith Eidelkind Tr., 275 A.D.2d
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357 (2d Dep’t. 2000). However, even a brief review of the Supreme Court’s

underlying decision which the Appellate Division affirmed in MLG Capital shows that

the borrower, during its Chapter 7 bankruptcy proceeding and while the automatic stay
was in place pursuant to 11 USC § 362(a), reaffirmed the debt to the mortgage holder
by making a payment to the mortgage loan holder which was processed and credited.

See generally MLG Capital Assets, LLC v. Judith Elkind Trust, Index No.

11702/1999, Decision and Order (Sup. Ct. Suffolk County 2000) (unpublished
decision provided in Appellant’s Addendum to this Brief). By reaffirming the

mortgage loan debt the borrowers in MLG Capital started the statute of limitations

running anew. However, the borrowers were still under the protection of the automatic
stay when they reaffirmed the debt so the statute of limitations was immediately tolled
pursuant to CPLR 204(a). To be clear, Appellant believes both the Supreme Court and
the Appellate Division decided the MLG Capital case correctly, though neither of these
decisions have any bearing whatsoever to the instant case as Appellant has not (and it
is‘not claimed that Appellant ever) reaffirmed the debt in such a way as to re-start the
running of the six-year statute of limitations to foreclose a mortgage pursuant to CPLR
213(4).

In the same vein as the Appellate Division’s decision in MLG Capital, the

Appellate Division (in this case, the Appellate Division, First Department) decision in

11



Zuckerman cited by the MLG Capital court provides little to no factual detail from

which the circumstances relevant to this instant appeal can be gleaned, stating only that
“[iIn particular, the action was not time-barred because the automatic stay of 11 USC §
362 tolled the limitations period for this foreclosure action (see, CPLR 204[a]).”

Zuckerman v. 234-6 W. 22 St. Corp., 267 A.D.2d 130 (1st Dep’t. 1999). However, a

review of the underlying Supreme Court decision again provides valuable inSight into
the applicability (or rather, inapplicability) of any decision involving the facts
surrounding the Zuckerman decision.

As is clear from the Supreme Court decision in Zuckerman v. 234-6 W. 22 St.

Corp., 167 Misc. 2d 198 (Sup. Ct. 1996) the note and mortgage became due and owing
onJune 1, 1988. Id. at 199. The owner of the property subject to the foreclosure “filed
a petition under chapter 11 of the Bankruptcy Code” on October 27, 1992. Id.
Because a stay was in place, the plaintiff could not commence a foreclosure action. Id.
On December 2, 1992, the plaintiff therein (the “Zuckermans”) “submitted an
application to the Bankruptcy Court té dismiss the proceeding and, in the alternative,
for relief from the automatic stay provided in 11 USC § 362 to permit‘ them to
prosecute their cross claims” in an action in which they sought “specific performance
of an agreement under which the [defendant therein] contracted to sell them premises

known as 234 West 22nd Street,” which was one of the two buildings covered by the
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mortgage held by the Zuckermans. Id. “By order dated March 30, 1993 (i) the
application to dismiss was denied; (ii) specific performance was granted directing [the
defendant therein] to transfer title to the aforesaid building to the Zuckermans; and (iii)
the automatic stay was lifted with respect to the” Zuckermans’ action. Id. Thereafter,
“on October 21, 1994, almost two years to the day after the owner of the property had
sought bankruptcy protection the Zuckermans “commenced” the foreclosure action (a
separate action from their previous specific performance action) against the owner of
the contested property — the remaining property not conveyed pursuant to the court’s
earlier granting of specific performance. Id.

In Zuckerman despite the fact that the foreclosure action was commenced six
years, four months, and 21 days after the debt was accelerated, the foreclosure action
was timely commenced because the provisions of CPLR 204(a) extended the
Zuckermans’ time to commence their foreclosure action. Id. Howeyver, this is because
the Zuckermans had not previously commenced a foreclosure action prior to the
defendant’s commencement of its Chapter 11 bankruptcy case, the Zuckermans had
only asserted a cross-claim for specific performance in a related action, no foreclosure
cause of action had yet been asserted. Id.

Furthermore, MLG Capital cites to Mercury Capital Corp. v Shepherds Beach,

184 Misc. 2d 266 (Sup. Ct. 2000), but as with MLG Capital, the facts in Mercury

13



Capital are distinctly different that the facts herein. In Mercury Capital the mortgagee

had not commenced a foreclosure action prior to the borrowers filing bankruptcy and

invoking the automatic stay and this fact alone renders the Mercury Capital decision

meaningless in the context of this instant appeal. As an aside and for reasons that do
not impact this appeal, it should be noted that the Appellate Division itself overturned

the decision in Mercury Capital finding that the statute of limitations had expired.

Mercury Capital Corp. v. Shepherds Beach, Inc., 281 A.D.2d 604, (2d Dep’t. 2001).

In Zuckerman and Mercury, it makes sense that the tolling provisions of CPLR

204(a) was found to be applicable and controlling because, in both of those actions, the
filing of a petition in the bankruptcy court had prevented the mortgagees parties from
commencing a foreclosure action.

In short, the Appellate Division’s reliance on MLG Capital for the proposition

that the tolling provisions of CPLR 204(a) apply in the instant action is entirely

misplaced. Neither MLG Capital nor the cases it cites, Mercury Capital and

Zuckerman, or their underlying Supreme Court decisions, address the fact pattern

presented in this instant appeal. The fact pattern presented by MLG Capital is the

closest; however the fact that the borrowers reaffirmed the mortgage debt during their
bankruptcy renders the decision meaningless with respect to this instant appeal.

For the sake of clarity, Appellant does not disagree with the holdings in any of
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these cases. If Respondents herein had not commenced foreclosure actions prior to
Appellant’s commencement of his bankruptcy cases Appellant agrees that the tolling
provisions of CPLR 204(a) would be implicated. However, that is not the case.

To reiterate, Appellant’s argument and the impact and interaction of 11 USC §

362(a) and CPLR 204(a) is as follows:

i. June 11, 2007: AHMA commenced the First Foreclosure action and
accelerated the amount owed under the Mortgage.

ii. June 26,2007: the continuation of the First Foreclosure is stayed as a
result of Appellant’s filing a bankruptcy petition and commencement of the
First Bankruptcy.

iii. November 24,2009: the First Bankruptcy is voluntarily dismissed by
Appellant thus vacating the automatic stay with respect to the continuation of
the First Foreclosure.

iv.  September 27, 2010: the First Foreclosure is dismissed due to
Respondent’s failure to move for default judgment within one year of
default.

v. June9,2011: the Second Foreclosure is commenced by U.S. Bank.

15



vi.  October 19, 2011: the continuation of the Second Foreclosure is
stayed as a result of Appellant’s filing a bankruptcy petition and
commencement of the Second Bankruptcy.

vii. November 26, 2013: the Property is released from the bankruptcy
estate, thus vacating the automatic stay with respect to the continuation of the
Second Foreclosure.

viii.  October 21, 2014: the Second Foreclosure is dismissed by an Order of
the court well after the June 11, 2013, expiration of the statute of limitations

pursuant to CPLR 213(4).

The above timeline makes it clear that neither Respondent nor its predecessor
(AHMA) were stayed from commencing foreclosure actions by the automatic stays
triggered by Appellant’s First and Second Bankruptcy cases, and thus, the tolling
provisions contained in CPLR 204(a) were never implicated.

VII. CONCLUSION

As set forth above, because the commencement of the First Foreclosure and the
commencement of the Second Foreclosure were not hindered in any way, whatsoever,
by the filing of Appellant’s First Bankruptcy or the Second Bankruptcy, it is
impossible to apply the tolling provision of CPLR 204(a) to the circumstances in this

case without defying law, time and logic. Therefore, it is respectfully submitted that
16



this Honorable Court should reverse the Order of the Supreme Court and the Decision
of the Appellate Division.

WHEREFORE, for the reasons set forth above it is respectfully requested that
this Honorable Court reverse the Order of the Supreme Court and the Decision of the
Appellate Division.

Dated: November 12, 2018

Garden City, New York /
(L /[é’m )

Peter K. Kamran, Esq. ~

Lester & Associates, P.C.
Counsel to the Appellant

600 Old Country Road, Suite 229
Garden City, New York 11530
(516) 357-9191
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ORDEIRED, that the cross-motion by plaintiff, for an suan!

. { Ox
to CPLR 3212, dismissing the counterclaims. and directing :t.s: pe::zy oz
summary judgment iR favor of plaintiff and against the defendants for
the relief demanded in the Complaint, \

] appointing a referee to compute,
tnd amending the caption of the action te striks therefrom the muu:-
John Doe #1° through "John Doe #10°, inclusive, is granted.

Submit Order.

This action was brought to foreclose a mortgage lien on real
property located at 63 0ld Brook Road, Dix Hills, New York, which
mortgage and note were executed on November 20, 1989. After the moving
defendants defaulted on said mortgage loan, a foreclosure actien wvas
comnanced by tha original mortgagee, Barclays Bank of New York, N.A.,
in August, 1991, under Index Number %1-19330. That action was panding
when the moving defendants herein filed a petition for Chaptexr 7
banicruptey protection on April 10, 1992.

puring the pendency of the bankruptcy proceedings, the defendants
made 2 paywent on their mortgage loan on or about January 30, 1393,
vhich was processed snd credited by the Bank on Pebruary 8, 1993. ©On
August 10, 1993 the Bankruptcy Court granted the mortgagee’s motion for
permission to continue prosccution of ics’ pending foreclosurs action.
On August 34, 1995 the defendants were discharged from their pexsonal
debt at the conclusion of the bankruptcy proceedings, but ths mortgags
rémained of record as a2 lien against the premises.

In 1986, the 1991 foraclosurs acticn was dismisged for failure to
serve all necessary parties. A second foreclosure action, which.had
been commenced in 1994, was voluntarily discontinued in January, 1997,
alse for failure to sarva all necessary partisa.

The instant action was commanced on May 25, 19939 by the filing of
a Summons and Cosplainc with the Suffolk County Clerk., Tha anewsr
asserts a counterclaim, seeking to invalidate the existing mortgage
based upon the affirmative defense that the claim is barred by the
scatute of limications. Tha defendants maintain that CPLR 213(4)
provides for a six year ststute of limitations peried for mortgags
foreclosure actions and that same has run prior to the commancement of
the inetant action because the dafendants’ bankruptcy procseding 4Aid



3

[t

not toll said statute under 11 U.6.C. Sac. 163. The Court finds this
argumenc unavailing. .

2

¥

Tha Statue of Limitations to commence a foreclosure action is six
.ysars CPLE Sec.213(4]1. The statute begins to run upon the borrower’s
default (Saliani v. Armhein, 533 NYs2d 375 (Suffolk County, 1988).) 1t
is also well accapted principal chat any partial paywment acts as a
reaffirmance of Che debt and starcts the statute running apew (Lew
Korxris Demolition Co. Ine. v. Boaxd of Edueation, 40 NY24 516, 387
nYS2d 409 (1576).) Defendants admit thst the last payment made by
plaintiff’s predecessor occurred on January 30, 1993. Defendants not
only ascknowledge this., but also acknowledge, as » matter of law, the
gtatute of limécation began to run anew as of Januaxry 30, 1993.
Therefore. the only dispute over the statute of limication issus is
whether any part of the six years which commenced on Januaxy 30, 1993
waa tolled. Defendants arxgue that there was o tolling of the time
limit and ctherefore the six year statuts expired in January 199%;
approximately four aontha bafore the within action wes coomenced in May
of 1999. Plaintiff contends thare iz a tolling under CPLR 204 (a).

The defendanta_feail to acknowledge any sffect of the Chapter ?
bankxuptcy p:occeds.ng £iled on April 10, 1992, and for which the
plaintiff obtained reliaf from the uutmta.c stay on August 10, 1953.

CPLR 204 (l) 13 & clear and unequivocal tolling provision which
provides: *“Where the commencemant of an action has been scayed by a
Court or by a etatutory proliibitioa, the duration of the .txr is mot
part of the time within which the sction must be commenced. - Undar CFLR
204(a), the filing of a patition in bankruptcy results in a tolling
sfor the gntire period of the atay scpecifically imposad by ths
Batkruptey Code” (Zuckerman v. 234-¢ W. 22 St. Coxp., 167 Miscad 138,
203; €85 NY$ad 967, 971.)

Yherafoxe. tha statute of limitations in this actiocn would be
tollad from Jamuary 30. 1593 (the date of the sdmitted last paywent) to
August 10, 1993 (when plainciff obtained relief from tha autosatic
scay), s period of six wonchs and cen days. ‘As this action was
comsenced on May 28, 1999, more than one month prior to the expiration’
of the scatuce of limitationa pariod on Auguat 10, 1999, and inaswuch

ea service on all parties was proper, the instant actica was timely
coemanced .



| :"ai.na: any aucqutic touin; :c_ﬁ cm -timue. ot

f ,?:uu “(CPLR '204) which
‘ v.h.c -i.mtion 1n the

£ G e 5 GERARD D’ BMILIO, J.6.C.
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