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PRELIMINARY STATEMENT 

This case goes to the heart of the immensely complicated 

statutory scheme governing pension benefits for police officers. 

The immediate question is how long a Tier 3 member of the Police 

Pension Fund must serve as a police officer before retiring with 

full pension benefits. But the more fundamental question is one 

that has long vexed courts: how does Article 14 of the Retirement 

and Social Security Law (RSSL), the primary statute governing 

Tier 3 pensions, interact with statutory provisions located outside 

of Article 14? 

This Court correctly found that Article 14 must control in 

the face of conflicting statutory provisions, but, led astray by the 

Patrolmen’s Benevolent Association (the PBA), granted a benefit 

to Tier 3 police officers that is inconsistent with the terms of 

Article 14. What is more, the Court’s ruling, as it stands, renders 

§ 513(c)(2) of the RSSL, part of Article 14, effectively meaningless. 

The Court should grant reargument or, in the alternative, leave to 

appeal. 
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OVERVIEW OF THE CASE 

Members of the Police Pension Fund (PPF) fall into “tiers” 

depending on the date they are hired, with officers in earlier tiers 

generally entitled to more generous benefits. This case involves 

Tiers 2 and 3, and the PBA’s attempt to blur the boundaries 

between them. 

The Legislature created Tier 2—codified in Article 11 of the 

RSSL—in the 1970s “to deal with the steeply mounting costs of 

public employee pensions.” Lynch v. City of New York, 23 N.Y.3d 

757, 762 (2014). The tier was meant to be a temporary stopgap 

while a new, comprehensive retirement plan was hammered out. 

Id. 

Three years later, the Legislature enacted Tier 3—codified in 

RSSL Article 14—with the same aim of reducing costs. Id. at 765. 

Tier 3 is a largely self-contained statutory program. Article 14 

specifies that other provisions of law—including other chapters of 

the RSSL and the Administrative Code—are incorporated into 

Tier 3 when they relate to “the reemployment of retired members, 

transfer of members and reserves between systems and 
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procedural matters” and only when those outside provisions do not 

conflict with Article 14’s terms. RSSL § 519(1). When there is a 

conflict, Article 14 “shall govern.” Id. § 500(a). 

Though the Legislature created Tier 3 in 1976, the tier did 

not apply to police officers for decades, because the Legislature 

periodically extended Tier 2 eligibility for those officers. See 

Lynch, 23 N.Y.3d at 765-67. That changed in 2009. Id. Now, Tier 2 

covers officers hired between 1973 and mid-2009, while Tier 3 

covers those hired after mid-2009. Id.1 

Time and again, Article 14 distinguishes between “police/fire 

members” and “general members” (those who are not uniformed 

police/fire members). RSSL § 501(12), (21). Take retirement age: 

whereas general members must meet minimum service 

requirements and reach the age of 62 to claim full benefits, id. 

§ 503(a), police/fire members can retire after 22 years of allowable 

police/fire service, “without regard to age,” id. § 503(d); see also id. 

                                      
1 We omit specific dates that have no bearing here. 



 

4 

 

§ 501(17).2 This means that an officer who joined at the age of 21 

could retire with full benefits at 43 years old, nearly two decades 

before their general member counterparts.  

In this lawsuit, the PBA claims that Tier 3 members are 

entitled to purchase, buyback, and transfer rights reserved for 

Tier 2 members (R88-112). This Court modified the order below, 

holding that Tier 3 police members are entitled to transfer, 

purchase, and buy back prior non-police service under certain 

provisions and have it count toward minimum retirement 

eligibility. The Court recognized the constraints on importing 

inconsistent provisions into Article 14. The Court also recognized 

that RSSL § 513(c)(2) limits the ability of Tier 3 police/fire 

members to claim credit for prior service. But the Court then 

found—without detailed explanation—that none of the statutes on 

which the PBA relied were inconsistent with the terms of 

Article 14 in general or § 513(c)(2) in particular. 

  

                                      
2 The same basic distinction affects Tier 3 early retirement and escalated 
benefits. RSSL §§ 501(5), 503(c), (d), 510(d).  
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REASONS TO GRANT THE MOTION 

A. The Court should grant reargument to avoid 
a direct statutory conflict. 

This Court’s ruling gives Tier 3 police members the right to 

transfer, purchase, and buy back credit for non-police/fire service 

under several statutory provisions,3 and have that non-police/fire 

service counted toward their eligibility to retire with the full 

benefits afforded to police officers, regardless of age. Respectfully, 

that relief is inconsistent with the statute.  

The Court rightly found, first, that RSSL § 519(1) bars 

applying these transfer and buyback provisions to Tier 3 if they 

are inconsistent with Article 14, and second, that RSSL § 513(c)(2) 

acts as a limitation on the otherwise broad application of these 

provisions when it comes to police and fire members. But led 

astray by the PBA, the Court apparently overlooked that the 

provisions invoked here are in conflict with § 513(c)(2). 

Section 513(c)(2) speaks directly to when police and fire 

members can obtain service credit for time spent in a different 
                                      
3 Specifically, the PBA claimed these rights under RSSL §§ 43, 513(b), and 
645(2), and Administrative Code §§ 13-143 and 13-218. 
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retirement system. To count, service must have been creditable in 

the police/fire retirement system before July 1, 1976, the date 

Tier 3 took effect.4 At that time, “no member of the said police 

pension fund [was] eligible for retirement for service until [they] 

served in the police force for a minimum period of twenty or 

twenty-five years” (R902, 1168, 1173). Admin. Code §§ B-18-

15.0(d) (1976), B3-30.1 (1976) (emphasis added).5 The relief that 

the PBA has now obtained—allowing Tier 3 members to count 

non-police/fire service toward their retirement eligibility—is 

irreconcilable with this constraint. And, as the Court recognized, 

                                      
4 The provision states: 

A police/fire member shall be eligible to obtain 
credit for service with a public employer described 
in paragraph one only if such service, if rendered 
prior to July first, nineteen hundred seventy-six by 
a police/fire member who was subject to article 
eleven of this chapter, would have been eligible for 
credit in the police/fire retirement system or plan 
involved. 

 
RSSL § 513(c)(2). 
5 A separate provision of the Administrative Code afforded police members 
the ability to have prior service completed as a member of the uniformed fire 
department credited as allowable police service. Admin. Code § 434a-11.0 
(1976). 
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where there is a conflict, the terms of Article 14—here, 

§ 513(c)(2)—should control. 

Honoring § 513(c)(2) does not negate the provisions cited by 

the PBA: those general provisions remain in full effect for 

employees throughout the state. They even permit Tier 3 police 

members to transfer prior service to the Police Pension Fund for 

other purposes. For instance, such transferred or purchased 

civilian service would be counted toward the 90 days of service 

required to qualify for an ordinary death benefit under RSSL 

§ 508(b), and the five years of service necessary to apply for 

ordinary disability benefits under RSSL § 506. Civilian service 

also could, under certain circumstances, increase the amount of 

the ordinary disability benefit. 

In contrast, granting the PBA the relief sought effectively 

erases § 513(c)(2). That provision defines and limits how service 

transferred from prior employment is to be credited for Tier 3 

police members. If the statute imposes no limit on how 

transferred, purchased, or bought back prior service is to be 

credited, it does nothing at all. See Matter of Avella v. City of New 
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York, 29 N.Y.3d 425, 434 (2017) (“[A]ll parts of a statute are 

intended to be given effect and that a statutory construction which 

renders one part meaningless should be avoided.”).  

The only provision cited by the PBA that does not fall under 

this analysis is RSSL § 513(b), which appears in Article 14 itself 

and is, therefore, not precluded simply because it is inconsistent 

with § 513(c)(2). But that provision cannot justify the relief the 

PBA obtained. Specific statutory provisions control over general 

provisions. Dutchess Cty. Dep’t of Soc. Servs. v. Day, 96 N.Y.2d 

149, 153 (2001). And § 513(b) is a provision that applies generally 

to all Tier 3 members, while § 513(c)(2) is a specific provision 

focused narrowly on what prior service can be credited for Tier 3 

police and fire members. Reading § 513(b) as the Court did allows 

the general provision to completely swallow the specific limitation 

carved out in § 513(c)(2) and renders that latter provision 

effectively null. Cf. Matter of Avella, 29 N.Y.3d at 434. 
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B. Alternatively, the Court should grant the City 
leave to appeal. 

Absent reargument, the Court should grant the City leave to 

appeal to the Court of Appeals. Leave to appeal is regularly 

granted in cases defining the pension rights of public employees,6 

and this case implicates the pension rights of thousands of Tier 3 

police members. The relief granted is expected to come at great 

expense to the City, especially considering that Tier 3 fire 

members are subject to some of the same statutory provisions and, 

thus, are likely to claim the same benefit for themselves. 

On a more basic level, this case is about the fundamental 

workings of the statutory pension scheme, and how provisions 

outside of Article 14 bear on the pension rights of Tier 3 members. 

In recent years, the Court of Appeals has twice considered 

questions in this space, ruling once for the PBA and once for the 

City. Lynch, 35 N.Y.3d 517; Lynch, 23 N.Y.3d 757. If anything, 

this case highlights the need for additional clarification.  
                                      
6 See, e.g., Lynch v. City of New York, 35 N.Y.3d 517 (2020); Lynch, 23 N.Y.3d 
757; Matter of Kaslow v. City of New York, 23 N.Y.3d 78 (2014); Weingarten v. 
Bd. of Trs., 98 N.Y.2d 575 (2002); Scanlan v. Buffalo Pub. Sch. Sys., 90 
N.Y.2d 662 (1997). 
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CONCLUSION 

This Court should grant reargument or, in the alternative, 

grant the City leave to appeal to the Court of Appeals. 

 
Dated: New York, New York 
 June 3, 2021 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
RICHARD DEARING 
DEVIN SLACK 
JOHN MOORE 

of Counsel 

Respectfully submitted, 
 
JAMES E. JOHNSON 
Corporation Counsel 
of the City of New York 
Attorney for Defendants- 
  Respondents-Appellants 

 
 
By: __________________________ 
 JOHN MOORE 
 Assistant Corporation Counsel 
 

100 Church Street 
New York, New York 10007 
212-356-0840 
jomoore@law.nyc.gov 
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JOHN MOORE, an attorney admitted to practice in the courts 

of this state, affirms under the penalties of perjury as follows. 

1. I am an attorney in the office of James Johnson, 

corporation counsel for the City of New York, counsel of record for 

defendants-respondents-appellants in this matter. 
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2. I submit this affirmation in support of the defendants-

respondents-appellants’ motion for reargument or leave to appeal, 

returnable June 14, 2021. 

3. Attached as Exhibit A is a copy of this Court’s decision 

and order in Lynch v. City of New York, entered May 4, 2021. 

4. Attached as Exhibit B is a copy of the notice of appeal 

in this matter, dated September 6, 2019. 

Dated: New York, New York 
 June 3, 2021 
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Supreme Court of the State of New York 

Appellate Division, First Judicial Department 

 
Manzanet-Daniels, J.P., Kapnick, Kennedy, Shulman, JJ. 

 

13310 PATRICK J. LYNCH etc., et al., 

Plaintiffs-Appellants-Respondents, 

 

-against- 

 

THE CITY OF NEW YORK, et  al., 

          Defendants-Respondents-Appellants. 

Index No. 655831/16  

Case No. 2019-03925  

 

 

Friedman Kaplan Seiler & Adelman LLP, New York (Robert S. Smith of counsel), for 

appellants-respondents. 

James E. Johnson, Corporation Counsel, New York (John Moore of counsel), for 

respondents-appellants. 

 

 

 Order and judgment (one paper), Supreme Court, New York County (Margaret A. 

Chan, J.), entered on or about July 9, 2019, to the extent it denied in part plaintiffs’ 

motion for summary judgment and granted in part defendants’ motion for summary 

judgment, unanimously modified, on the law, to grant the part of plaintiffs’ motion 

seeking summary judgment on their first, second, third, and fourth causes of action and 

declaring that defendants have wrongfully denied transfers, purchase, and buy-back of 

credit pursuant to Retirement and Social Security Law §§ 43, 513(b), and 645(2) and 

Administrative Code §§ 13-143 and 13-218, and it is so declared, and otherwise affirmed, 

without costs. 

 Supreme Court properly converted this action seeking declaratory relief into a 

CPLR article 78 proceeding, since the “critical issue in the administration” of the 

retirement plans at issue “is the interpretation of the statute[s]” governing credit 
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NYSCEF DOC. NO. 30 RECEIVED NYSCEF: 05/04/2021
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transfers, purchase, and buy-backs, and “when that issue is resolved it remains for the 

[City] to perform ministerial acts, the making of arithmetic reckonings” (Matter of 

Town of Arietta v State Bd. of Equalization & Assessment, 56 NY2d 356, 362 [1982]). 

Plaintiffs’ request to nullify any individual determinations essentially seeks review based 

on errors of law (see CPLR 7803[3]). 

 Article 14 of the Retirement and Social Security Law (RSSL) establishes tier 3 

employment but does not exclusively govern every right and benefit enjoyed by all tier 3 

members (Lynch v City of New York, 35 NY3d 517, 527 [2020]). Pursuant to RSSL 

519(1), rules and regulations outside of RSSL article 14 relating to the reemployment of 

retired members, transfer of members and reserves between systems shall apply to tier 3 

members “unless inconsistent” with article 14. 

  Section 513(c)(1), titled “Creditable service,” provides eligibility requirements to 

obtain credit for service for prior service in defined public employment in the same 

terms as those enjoyed by tier 2 employees pursuant to RSSL 446(c). Section 513(c)(2) 

excludes from those broader eligibility requirements police/fire members other than 

those particular employees who meet the description under the statute, which provides: 

“A police/fire member shall be eligible to obtain credit for service with a public 
employer described in [§ 513(c)(1)] only if such service, if rendered prior to July 
first, nineteen hundred seventy-six by a police/fire member who was subject to 
article eleven of this chapter, would have been eligible for credit in the police/fire 
retirement system or plan involved” (RSSL 513[c][2]) 
 

 So read, RSSL 513(c)(2) does not conflict with the purchase and buy-back 

schemes provided under RSSL 513(b) and 645(2), which permit members to pay for 

service time. Nor does RSSL 513(c)(2) conflict with §§ 13-143 and 13-218 of the 

Administrative Code of the City of New York, which only confers rights on those 

members who meet the eligibility requirements of joining the Police Pension Fund 
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(PPF) from specific public service roles that immediately precede their police service. 

New York State and Local Employees’ Retirement System (NYSLERS) members who 

join the PPF also may avail themselves of the transfer rights under RSSL 43, which 

provides that “[a]ny member of the [NYSLERS] may transfer his membership to any 

retirement system, other than the hospital retirement system” (RSSL 43[a]).  

 Our interpretation is foremost supported by the statutory language of RSSL 

article 14, and furthermore accords with the fundamental principles of statutory 

interpretation that statutes should be read as a whole and that provisions should be read 

harmoniously so that each and every part of a statute can be given effect (Matter of 

Anonymous v Molik, 32 NY3d 30, 37 [2018]; see also McKinney’s Statutes §§ 97; 98). 

Finally, nothing in the 2002 settlement agreement between the parties evinces 

the “intention of the parties at the time they entered into the contract” to apply the 

agreement to tier 3 members (AQ Asset Mgt. LLC v Levine, 111 AD3d 245, 256 [1st Dept 

2013] [internal quotation marks omitted]), of whom there were none until July 1, 2009 

(see RSSL 500[c]; Lynch v City of New York, 23 NY3d 757, 765 [2014]). 

 We have considered the defendants’ remaining contentions and find them 

unavailing. 

   THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

 

     ENTERED: May 4, 2021 
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TRUSTEES of the New York City Police Pension 
Fund; JAMES P. O'NEILL, as Police Commissioner of 
the New York City Police Department and as Executive 
Chairman of the Board of Trustees of the New York 
City Police Pension Fund,  

     Defendants. 
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Hon. Margaret A. Chan 
 
NOTICE OF APPEAL 

 -------------------------------------------------------------------x 

PLEASE TAKE NOTICE that plaintiffs Patrick J. Lynch, as President of the 

Patrolmen’s Benevolent Association of the City of New York, Inc., on behalf of the Tiers 3 and 3 

Revised Member Police Officers employed by the Police Department of the City of New York, 

and the Patrolmen’s Benevolent Association of the City of New York, Inc. (together, 

“Plaintiffs”), pursuant to Articles 55 and 57 of the New York Civil Practice Law and Rules, 

hereby appeal to the Appellate Division of the Supreme Court of the State of New York, First 

Judicial Department from a decision and order of the Supreme Court of the State of New York, 

New York County (Chan, J.), dated July 5, 2019 and entered on July 9, 2019, that granted, in 

part, Defendants’ motion for summary judgment and denied, in part, Plaintiffs’ cross-motion for 

summary judgment.  The Notice of Entry, dated September 6, 2019, attaching the decision and 
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order is attached hereto as Exhibit A, and the accompanying Informational Statement pursuant to 

22 N.Y.C.R.R. 1250.3(a) is attached hereto as Exhibit B.  

Dated: New York, New York 
September 6, 2019 

FRIEDMAN KAPLAN SEILER & 
  ADELMAN LLP 
 
 
  s/ Robert S. Smith    
Robert S. Smith  
Jessica Nagle Martin 
7 Times Square 
New York, NY  10036-6516 
(212) 833-1100 
 
Attorneys for Plaintiffs 

To: Louise Moed, Esq. 
Sheryl Neufeld, Esq. 
Ava Maria Brennan, Esq. 
Corporation Counsel of the  

 City of New York 
 New York City Law Dept.  
 100 Church Street (Admin. Law Div.)  
 New York, NY 10007 
 Attorneys for Defendants 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 ------------------------------------------------------------------- x 
 
PATRICK J. LYNCH, as President of the Patrolmen’s 
Benevolent Association of the City of New York, Inc., 
on behalf of the Tiers 3 and 3 Revised Member Police 
Officers employed by the Police Department of the City 
of New York; THE PATROLMEN'S BENEVOLENT 
ASSOCIATION OF THE CITY OF NEW YORK, 
INC., 
 
     Plaintiffs, 
 
   -against- 
 
THE CITY OF NEW YORK; BILL DE BLASIO, 
Mayor of the City of New York; THE NEW YORK 
CITY POLICE PENSION FUND; THE BOARD OF 
TRUSTEES of the New York City Police Pension 
Fund; JAMES P. O'NEILL, as Police Commissioner of 
the New York City Police Department and as Executive 
Chairman of the Board of Trustees of the New York 
City Police Pension Fund,  
 
     Defendants. 
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Index No. 655831/2016 
 
Hon. Margaret A. Chan 
 
NOTICE OF ENTRY 

 -------------------------------------------------------------------x 

PLEASE TAKE NOTICE that annexed as Exhibit A hereto is a true copy of the 

Decision and Order dated July 5, 2019 and entered in the office of the County Clerk, County of 

New York, on July 9, 2019. 

FILED: NEW YORK COUNTY CLERK 09/06/2019 03:29 PM INDEX NO. 655831/2016

NYSCEF DOC. NO. 74 RECEIVED NYSCEF: 09/06/2019

1 of 18

INDEX NO. 655831/2016

NYSCEF DOC. NO. 75 RECEIVED NYSCEF: 09/06/2019

4 of 26



2 
3462523.2 

Dated: New York, New York 
September 6, 2019 

Respectfully submitted, 

FRIEDMAN KAPLAN SEILER & 
       ADELMAN LLP 
 

By    s/ Robert S. Smith  
Robert S. Smith (rsmith@fklaw.com) 
Jessica Nagle Martin (jmartin@fklaw.com) 
7 Times Square  
New York, New York 10036  
212-833-1100 
 

Attorneys for Plaintiffs  

 
TO: Louise Moed, Esq. 

Sheryl Neufeld, Esq. 
Ava Maria Brennan, Esq. 

 Corporation Counsel of the  
 City of New York 
 New York City Law Dept. 
 100 Church Street (Admin. Law Dept.) 
 New York, NY 10007 
 
 Attorneys for Defendants 
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