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DISCLOSURE 
STATEMENT PURSUANT 
TO RULE 500.1(f) 

 -------------------------------------------------------------------x 

Pursuant to Section 500.1(f) of the Rules of Practice of the New York Court 

of Appeals, counsel for Plaintiff-Appellant-Respondent the Patrolmen’s 

Benevolent Association of the City of New York (now known as the Police 

Benevolent Association of the City of New York) certifies that it has no corporate 

parents, subsidiaries, or affiliates.  
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NOTICE OF CROSS-
MOTION 
FOR LEAVE TO APPEAL 

 -------------------------------------------------------------------x 

PLEASE TAKE NOTICE that, upon the annexed Affirmation of Robert S. 

Smith and the exhibits annexed thereto, and the annexed Memorandum of Law, 

Plaintiffs-Appellants-Respondents will move this Court, at the courthouse thereof, 

located at 20 Eagle Street, Albany, New York 12207, on the 13th day of September, 

2021 at 10:00 a.m., or as soon thereafter as counsel may be heard, for leave to 

appeal from the Decision and Order of the Appellate Division, First Department, 



entered on May 4, 2021, and for such other and further relief as the Court may 

deem just and proper. 

Dated: New York, New York 
September 9, 2021 

To: Richard Dearing 
Devin Slack 
John Moore 
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Attorneys for Plaintiffs-Appellants
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Corporation Counsel of the City of New York 
100 Church Street 
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(212) 356-0840 
jomoore@law.nyc.gov 

Attorneys for Defendants-Respondents-Appellants 
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AFFIRMATION OF ROBERT S. SMITH IN SUPPORT OF  
CROSS-MOTION FOR LEAVE TO APPEAL 

ROBERT S. SMITH, an attorney duly admitted to practice law before the 

courts of the State of New York, affirms the following under the penalties of 

perjury: 



1. I am senior counsel at Friedman, Kaplan, Seiler & Adelman 

LLP, attorneys for Plaintiffs-Appellants-Respondents ("Plaintiffs"), and, as such, I 

am fully familiar with the facts and circumstances hereinafter set fo1ih. I make this 

Affirmation based upon my personal knowledge of the facts set forth herein. 

2. I submit this Affirmation in support of Plaintiffs' cross-motion 

for leave to appeal, returnable on September 13, 2021. 

3. Attached hereto as Exhibit A is a true and correct copy of 

Plaintiffs' Notice of Appeal in this matter, dated September 6, 2019. 

4. Attached hereto as Exhibit Bis a true and correct copy of the 

Decision and Order, with Notice of Entry, of the Appellate Division, First 

Department in this matter, entered on May 4, 2021. 

5. Attached hereto as Exhibit C is a true and correct copy of the 

Decision and Order, with Notice of Entry, of the Appellate Division, First 

Department in this matter, entered on July 29, 2021, and denying Defendants' 

motion for reargument or leave to appeal and denying Plaintiffs' cross-motion for 

leave to appeal in the event that Defendants' motion was granted. 

Dated: New York, New York 
September 9, 2021 
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Index No. 655831/2016 
 
Hon. Margaret A. Chan 
 
NOTICE OF APPEAL 

 -------------------------------------------------------------------x 

PLEASE TAKE NOTICE that plaintiffs Patrick J. Lynch, as President of the 

Patrolmen’s Benevolent Association of the City of New York, Inc., on behalf of the Tiers 3 and 3 

Revised Member Police Officers employed by the Police Department of the City of New York, 

and the Patrolmen’s Benevolent Association of the City of New York, Inc. (together, 

“Plaintiffs”), pursuant to Articles 55 and 57 of the New York Civil Practice Law and Rules, 

hereby appeal to the Appellate Division of the Supreme Court of the State of New York, First 

Judicial Department from a decision and order of the Supreme Court of the State of New York, 

New York County (Chan, J.), dated July 5, 2019 and entered on July 9, 2019, that granted, in 

part, Defendants’ motion for summary judgment and denied, in part, Plaintiffs’ cross-motion for 

summary judgment.  The Notice of Entry, dated September 6, 2019, attaching the decision and 
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order is attached hereto as Exhibit A, and the accompanying Informational Statement pursuant to 

22 N.Y.C.R.R. 1250.3(a) is attached hereto as Exhibit B.  

Dated: New York, New York 
September 6, 2019 

FRIEDMAN KAPLAN SEILER & 
  ADELMAN LLP 
 
 
  s/ Robert S. Smith    
Robert S. Smith  
Jessica Nagle Martin 
7 Times Square 
New York, NY  10036-6516 
(212) 833-1100 
 
Attorneys for Plaintiffs 

To: Louise Moed, Esq. 
Sheryl Neufeld, Esq. 
Ava Maria Brennan, Esq. 
Corporation Counsel of the  

 City of New York 
 New York City Law Dept.  
 100 Church Street (Admin. Law Div.)  
 New York, NY 10007 
 Attorneys for Defendants 

INDEX NO. 655831/2016

NYSCEF DOC. NO. 75 RECEIVED NYSCEF: 09/06/2019

2 of 26



 

 

 

 

Exhibit A 

INDEX NO. 655831/2016

NYSCEF DOC. NO. 75 RECEIVED NYSCEF: 09/06/2019

3 of 26



1 
3462523.2 

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 ------------------------------------------------------------------- x 
 
PATRICK J. LYNCH, as President of the Patrolmen’s 
Benevolent Association of the City of New York, Inc., 
on behalf of the Tiers 3 and 3 Revised Member Police 
Officers employed by the Police Department of the City 
of New York; THE PATROLMEN'S BENEVOLENT 
ASSOCIATION OF THE CITY OF NEW YORK, 
INC., 
 
     Plaintiffs, 
 
   -against- 
 
THE CITY OF NEW YORK; BILL DE BLASIO, 
Mayor of the City of New York; THE NEW YORK 
CITY POLICE PENSION FUND; THE BOARD OF 
TRUSTEES of the New York City Police Pension 
Fund; JAMES P. O'NEILL, as Police Commissioner of 
the New York City Police Department and as Executive 
Chairman of the Board of Trustees of the New York 
City Police Pension Fund,  
 
     Defendants. 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

 
 
 
 
 
 
 
Index No. 655831/2016 
 
Hon. Margaret A. Chan 
 
NOTICE OF ENTRY 

 -------------------------------------------------------------------x 

PLEASE TAKE NOTICE that annexed as Exhibit A hereto is a true copy of the 

Decision and Order dated July 5, 2019 and entered in the office of the County Clerk, County of 

New York, on July 9, 2019. 
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Dated: New York, New York 
September 6, 2019 

Respectfully submitted, 

FRIEDMAN KAPLAN SEILER & 
       ADELMAN LLP 
 

By    s/ Robert S. Smith  
Robert S. Smith (rsmith@fklaw.com) 
Jessica Nagle Martin (jmartin@fklaw.com) 
7 Times Square  
New York, New York 10036  
212-833-1100 
 

Attorneys for Plaintiffs  

 
TO: Louise Moed, Esq. 

Sheryl Neufeld, Esq. 
Ava Maria Brennan, Esq. 

 Corporation Counsel of the  
 City of New York 
 New York City Law Dept. 
 100 Church Street (Admin. Law Dept.) 
 New York, NY 10007 
 
 Attorneys for Defendants 
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SUPREME COURT OF THE STATE OF NEW YORK 
NEW YORK COUNTY 

PRESENT: HON. MARGARET A. CHAN 

Justice 
--------------------------------------------------------------------------------X 

PATRICK LYNCH, THE PATROLMEN'S BENEVOLENT 
ASSOCIATION OF THE CITY OF NEW YORK, INC., 

Plaintiffs, 

- v -

THE CITY OF NEW YORK, BILL DE BLASIO, THE NEW YORK 
CITY POLICE PENSION FUND, THE BOARD OF TRUSTEES OF 
THE NEW YORK CITY POLICE PENSION FUND, JAMES 
O'NEILL 

Defendants. 

---------------------------------------------------------------------------------X 

PART IAS MOTION 33EFM 

INDEX NO. 655831/2016 

MOTION DATE 

MOTION SEQ. NO. 001 ------

DECISION AND ORDER 

The following e-filed documents, listed by NYSCEF document number (Motion 001) 6, 7, 8, 9, 10, 11, 12, 
13, 14, 15, 16, 17, 18, 19,20,21,22,23,24,25,26,27,28,29, 30,31,32,33,34,35,36,37,38,39,40, 
41,42,43,44,45,46,47,48,59,60,61,62,63,64,66,68,69, 70, 71, 72 

were read on this motion to/for JUDGMENT- SUMMARY 

In this matter seeking declaratory relief, plaintiffs Patrick Lynch, as 
President of the Patrolmen's Benevolent Association of City of New York, Inc. (PBA) 
and the PBA commenced this action against defendants City of New York; Bill De 
Blasio, as mayor of the City of New York; The New York City Police Pension Fund 
(PPF); The Board of Trustees of the New York City Police Pension Fund (Trustees); 
and James P. O'Neill, as Police Commissioner of the New York City Police 
Department and as Executive Chairman of the Board of Trustees of the New York 
City Police Pension Fund. Plaintiffs seek a declaratory order to: 

(1) extend New York City Administrative Code (AC)§§ 13-142 and 13-
218, which permit members of the Police Pension Fund (PPF) hired 
before July 1, 2009 (Tier 2 Members) to purchase pension credit based 
on prior government service, to police officers hired on or after July 1, 
2009 (Tier 3 Members)i; 

(2) find defendants' determination to not extend those Tier 2 buy-back 
provisions contained in AC§§ 13-143 and 13-218 to Tier 3 members of 
the PPF as violative of a stipulation of settlement entered into in 2002 
between the PBA, the City, and the PPF (2002 Agreement); 

1 The parties make no distinction between Tier 3 members, Tier 3 Revised members (hired between April 1, 2012 
and March 30, 2017), and Tier 3 Enhanced members (hired after March 30, 2017). As such, the relief sought is 
applicable to all Tier 3 members 

655831/2016 LYNCH, PATRICK J. vs. CITY OF NEW YORK 
Motion No. 001 
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(3) allow for a time period for those previously denied or those that did 
not apply to buyback, purchase, or transfer their prior service and that 
such rights be retroactive; 

(4) nullify any individual determinations made by defendants based on 
their interpretation of New York Retirement and Social Security Law 
(RSSL) §43, AC §§13-143 and 13-218, Chapter 646 of the Laws of 1999, 
Chapter 552 of the Law of 2000 or the 2002 Agreement; and 

(5) award plaintiffs' costs, disbursements, and attorneys' fees. 

In this motion, defendants move for: (1) an order pursuant to CPLR §103(c), 
converting this declaratory judgment action into a CPLR Article 78 special 
proceeding, and then dismissing as time-barred, pursuant to CPLR 2170), plaintiffs' 
application for relief for any claims that accrued more than four months prior to the 
commencement of this litigation; and (2) an order, pursuant to CPLR 3212, granting 
summary judgment to defendants in all respects (NYSCEF #6). Plaintiffs oppose 
defendants' motion and cross-move for summary judgment pursuant to CPLR 3212 
on all claims (NYSCEF #18). The Decision and Order is as follows: 

FACTS 

This matter concerns the pension rights of police officers appointed on or 
after July 1, 2009. The New York City Police Pension Fund (PPF) is a public 
retirement system of New York State, and is governed by the NY RSSL. The PPF is 
one of five public employee retirement systems maintained by the City (see Lynch v 
City of New York, 23 NY3d 757, 761, nl [2014]). Pension benefits and obligations 
throughout the five pension systems are largely determined by a member's tier 
status, which is primarily determined by job title and the date on which the 
member joins a retirement system. 

Tier 1 and Tier 2 

Tier 1 status applies to pension members who joined any of the five City 
pension systems before July 1, 1973 pursuant to Administrative Code Title 13. In 
1973, the New York State Legislature enacted Tier 2 for new members joining a 
State or City pension system. An eligible employee who became a City pension 
system member in any of the five pension systems between July 1, 1973, and July 
26, 1976, is a Tier 2 member. Statutory provisions governing Tier 2 are contained in 
Article 11 of the RSSL and Title 13 of the Administrative Code. Article 11 contains 
overlay provisions that modify certain Tier 1 Administrative Code [Admin Code] 
provisions (see RSSL § 440). 

Tier 3 and Tier 3 Revised 

655831/2016 LYNCH, PATRICK J. vs. CITY OF NEW YORK 
Motion No. 001 
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The fiscal crisis of the early 1970's led to a demand for pension reform to 
reduce the costs of government. Following the recommendation of a Permanent 
Commission on Public Employee Pension and Retirement Systems, the Legislature 
in 1976 enacted Chap. 890, RSSL Art. 14 § 500 et. seq., which created Tier 3. Unlike 
the earlier Tier 2 legislation, Tier 3 was not an overlay on the existing pension 
system but an entirely new retirement structure of benefits and contributions. In 
approving the Tier 3 legislation, the Governor stated: "These bills create a new 
retirement program for public employees hired on or after July 1, 1976" (1976 
McKinney's Session Laws at 2455; see also Civil Service Employees' Assn. v. Regan, 
71 NY2d 653, 659 [1988] ["the legislative history of Chapter 890 of the laws of 1976 
confirms a comprehensive package creating a 'new retirement program for 
employees hired on or after July 1, 1976"']). 

Nevertheless, New York Police Department (NYPD) officers hired up until 
June 30, 2009, retained Tier 2 status because of periodic amendments to the RSSL 
(see Lynch, 23 NY3d at 765-767). However, on June 2, 2009, during the heart of the 
late-2008 financial crisis, then-Governor Paterson vetoed the extender bill that 
would have continued Tier 2 coverage for police officers hired in the following two
year period (id). As a result, police officers hired on or after July 1, 2009 are 
classified as Tier 3 members. 

Tier 3 members are governed exclusively by RSSL Article 14, as articulated 
in RSSL § 500, which provides: "Notwithstanding any other provision of law ... the 
provisions of this article [14] shall apply to all members who join or rejoin a public 
retirement system of the state on or after July first nineteen seventy-six ... In the 
event that there is a conflict between the provisions of this article and the 
provisions of any other law or code, the provisions of this article shall govern." 

Under the most recent pension reform measures, police officers hired on or 
after April 1,2012 are classified as "Tier 3 revised plan members" ("Tier 3R") (RSSL 
§ 501(26); see also Lynch, 23 NY3d at 767). As with Tier 3 members, the Admin 
Code provisions governing Tiers 1 and 2 benefits and contributions do not apply to 
Tier 3 revised plan members. Additionally, police officers hired by the City on or 
after April 1,2017, and those Tier 3 or 3R police officers who elected to opt-in on or 
before August 10, 2017, are Tier 3 enhanced members ("Tier 3E police officers") (see 
RSSL § 501[28]). 

Credit for Previous Service - Tier 1 and 2 

Defendants claim that under Admin Code §13-218(d)(2)(a), Tier 1 and 2 police 
officers are permitted to purchase service credit based on certain types of service 
completed immediately before joining the Police Department, which service is 
treated as allowable police service for pension credit purposes. Prior service would 
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then be included in the calculation of a Tier 2 member's years of service toward 
qualifying for a service pension (NYSCEF #11 - Tier 2 Summary Plan Description, 
5~10). Service as a NYC uniformed correction officer, uniformed sanitation member, 
emergency medical technician, peace officer, sheriff, deputy sheriff, marshal or 
district attorney investigation, and certain "law enforcement-type" positions count 
for service credit (id.). 

Credit for Previous Service-1J"er 3 

Defendants' policy for Tier 3 members regarding creditable service allows for 
the following types of service to be transferred: (1) prior service in the uniformed 
force of the New York City Police Department; (2) prior service as a member of the 
uniformed force of the New York City Fire Department that is acquired pursuant to 
Admin Code§ 14-112; and (3) prior uniformed police or uniformed fire service 
rendered as a member of the New York State and Local Police and Fire Retirement 
System. 

The 2002 Stipulation of Settlement between the City and the PEA 

In 2002, the City and PPF signed a Stipulation of Settlement (2002 
Stipulation) resolving three pending matters involving police officers who were Tier 
2 members. The 2002 Stipulation expanded the type of service that would be 
considered '"city service' within the meaning of [the] Administrative Code" and that 
such service would be considered "in dete~mining whether such person [had] 
completed the minimum period necessary to retire for service from the NYPD" 
(NYSCEF #13 - 2002 Stipulation). At the time of the 2002 Stipulation, no police 
officers were classified as Tier 3. 

DISCUSSION 

Converting the Declaratory Action into an Article 78 Special Proceeding 

Defendants move pursuant to CPLR 103(c) to convert this declaratory action 
into an Article 78 special proceeding. Plaintiffs' complaint identifies this litigation 
as a "declaratory action to determine the rights and benefits under the buyback, 
purchase, and transfer provisions" applicable to police officers hired on or after July 
1, 2009 (NYSCEF #1- Complaint at ~1). Plaintiffs claim that the City has made a 
"wrongful statutory interpretation" of the relevant law in not allowing police officers 
who are Tier 3 members to "buy-back" or receive credited service pursuant to 
Chapter 646 of the Laws of 1999, Chapter 552 of the Laws of 2000, provisions from 
Admin. Code Title 13, and RSSL § 43 (NYSCEF #1 at ~6). This branch of 
defendants' motion is granted. 
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Plaintiffs' challenge here to the validity of defendants' interpretation and 
implementation of the RSSL and Admin Code§§ 13-143(b)(1) and 13-218(d)(2)(a), 
by which defendants denied buy-back credit to Tier 3 police officers. "[W]here a 
quasi-legislative act by an administrative agency ... is challenged on the ground 
that it 'was made in violation of lawful procedure, was affected by an error of law or 
was arbitrary and capricious or an abuse of discretion' (CPLR 7803[3]), a proceeding 
in the form prescribed by Article 78 can be maintained," and the four-month statute 
of limitations for special proceedings governs (New York City Health & Hasps. Corp. 
v McBarnette, 84 NY2d 194, 204 [1994]). 

While an agency's generally applicable decisions "do not lend themselves to 
consideration on their merits" under Article 78's mandamus review, because they 
involve "rational choices among competing policy considerations," in some cases, 
"even a nonindividualized, generally applicable quasi· legislative act such as a 
regulation or an across-the-board rate-computation ruling can be challenged" as 
lacking a rational basis, affected by an error oflaw, or arbitrary and capricious (id; 
see also Lynch v City of New York, 23 NY3d 757 [2014] [declaratory judgment 
claim, challenging whether City violated RSSL § 480[b][i] for failing to contribute 
required amounts to pensions of Tier 3 police and fire members, converted to Article 
78]; Matter of Kaslow v City of New York, 23 NY3d 78 [2014] [Article 78 proceeding 
appropriate to determine meaning of "Credited Service" under RSSL for Tier 3 C0-
20 retirement plan for correction officer]). Plaintiffs' claim here presents such an 
instance. Plaintiffs' challenge to defendants' buy-back policy is a proper Article 78 
proceeding as the policy is a nonindividualized, generally applicable quasi
legislative act that does not involve sifting through competing policy considerations. 

Plaintiffs cite to Zuckerman v Board of Education (44 NY2d 336 [1978]) and 
Allen v Blum (58 NY2d 954 [1983]) for the proposition that this matter should 
remain a declaratory action because the "action seeks review of a continuing policy" 
(Allen, 58 NY2d at 956). Zuckerman is inapplicable here because the Zuckerman 
petitioners challenged not merely an interpretation by the Board of Education of a 
statutory mandate, but rather a series of procedures established by the Board of 
Education that plaintiff claimed was unlawful. Allen is identical to Zuckerman in 
that the plaintiffs sought a review of a continuing policy. These cases are distinct 
from the instant matter which involves a discrete statutory interpretation that is 
applied widely but is effectively a single determination that is well-suited for Article 
78 review. 

Accordingly, this matter is converted to an Article 78 proceeding pursuant to 
CPLR 103 (c). As defendants correctly contend, this subjects plaintiffs' claim to the 
four-month statute of limitations contained in CPLR 217. In matters seeking 
mandamus, the statute of limitations begins to run upon the refusal to perform such 
a duty (see Donoghue v New York City Dept. of Educ., 80 AD3d 535, 536 [1st Dept 
2011]; Kolson v New York City Health & Hasps. Corp., 53 AD2d 827, 827 [1st Dept 
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1976]). In this instance, the accrual date would be calculated from the date a PPF 
Tier 3 member was denied the buy-back credit as sought. Therefore, all buy-back 
claims in this matter that were decided by the PPF four or more months prior to the 
initiation of this lawsuit are dismissed as untimely. 

Summary Judgment 

Defendants' motion for summary judgment is granted in part and denied in 
part; plaintiffs' cross-motion is, likewise, granted in part and denied in part. 

In interpreting a statute, this court's primary consideration "is to ascertain 
and give effect to the intention of the Legislature" (Riley v County of Broome, 95 
NY2d 455, 463 [2000] [internal quotation marks and citation omitted]). While the 
text of the statute "is the clearest indicator of legislative intent and courts should 
construe unambiguous language to give effect to its plain meaning" (Matter of 
DaimlerChrysler Corp. v Spitzer, 7 NY3d 653, 660 [2006]), the legislative history 
may also be relevant (see Riley v County of Broome, 95 NY2d at 463). The court 
notes that, where the issue presented to the court is one of purely of statutory 
interpretation, "there is little basis to rely on any special competence or expertise of 
the administrative agency," and the court "need not accord any deference to the 
agency's determination" (Matter of Albano v Board of Trustees of NY. City Fire 
Dept., Art. II Pension Fund, 98 NY2d 548, 553 [2002] [quotation marks and citation 
omitted]; see also International Union of Painters & Allied Trades v New York 
State Dept. of Labor, 147 AD3d 1542, 2017 NY Slip Op 01112, * 1-2 [4th Dept 2017] 
[Labor Department's interpretation is contrary to plain meaning of statute 
language, so no deference is required]). 

RSSL §513 and Administrative Code§§ 13-143 and 13-218 

"Tier 3 police officers' pension benefits are governed by article 14 of the RSSL 
and title 13 of the Administrative Code" (Lynch v City of New York, 162 AD3d 589, 
590 [1st Dept 2018]). RSSL §500(a) provides that "[i]n the event that there is a 
conflict between the provisions of this article and the provisions of any other law or 
code, the provisions of this article shall govern". 

Central to this dispute is the proper interpretation of RSSL §513(c)(2) which 
defines creditable service for Tier 3 police members. It reads: 

A police/fire member shall be eligible to obtain credit for service with a 
public employer described in [RSSL §513(c)(l)] only if such service, if 
rendered prior to July first, nineteen hundred seventy-six by a 
police/fire member who was subject to article eleven of this chapter, 
would have been eligible for credit in the police/fire retirement system 
or plan involved (RSSL §513[c][2]). 
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Defendants argue that §513(c)(2) should be interpreted to mean that Tier 3 
police members may receive credit for prior service as creditable service only if such 
prior service was uniformed police or uniformed fire service, as currently allowed for 
Tier 3 members (see NYSCEF #64- Defs Reply at 8). Plaintiffs, on the other hand, 
argue that RSSL §513(c)(2) provides that Tier 3 "police officers are entitled to the 
same prior service credit as their counterparts in Tier 2" (NYSCEF #19 - Pl's Memo 
of Law and Opposition at 9). Plaintiffs also make the slightly different argument 
that "[T]ier 3 police officers are entitled to the same creditable service as existed for 
tier 2 police officers in 1976" (id at 8). 

Defendants' interpretation is incorrect. Acceptable prior service is not 
cabined to only uniformed police or fire service by the plain language of RSSL §513. 
Defendants' interpretation effectively (i) limits police or fire service to those 
members in uniform; (ii) bypasses the clause "prior to July first, nineteen hundred 
seventy-six"; and (iii) skips to "by a police/fire member"; in an apparent attempt to 
restrict acceptable service credit. 

Plaintiffs' first interpretation is also incorrect. RSSL §513(c) by its plain 
language does not grant Tier 2 equivalence to Tier 3 members on the issue of 
creditable service. 

It is in fact plaintiffs' second interpretation of RSSL §513(c)(2) that rings 
true. The clause - "[a] police/fire member shall be eligible to obtain credit for service 
with a public employer described in paragraph one" - is modified by the second part 
of the clause - "only if such service, if rendered prior to July first, nineteen hundred 
seventy-six by a police/fire member who was subject to article eleven of this chapter, 
would have been eligible for credit in the police/fire retirement system or plan 
involved" (RSSL §513[c][2]). The second part of the clause indicates that the 
drafters of RSSL Article 14 intended to create equivalence between Tier 2 and Tier 
3, but frozen in time so that Tier 3 members receive the same creditable service 
benefits as Tier 2 members in 1976. 

The legislative history confirms this reading of RSSL §513(c)(2). In March 
1976, the Permanent Commission of Public Employee Pension and Retirement 
Systems reported to the Legislature on the creditable service issue that "[c]redit for 
service shall be governed by provisions similar to those currently contained in 
Section 446 of the Retirement and Social Security Law" (NYSCEF #26 - Bill Jacket 
for Chapter 890 of the Laws of 1976 at 151). The police/fire member's carve-out of 
RSSL §513(c)(2) was created in contrast to RSSL §513(c)(l), which governs all other 
Tier 3 pension members creditable service with the "sole justification for a separate 
service retirement benefit for policemen and firemen is the stated management goal 
of maintain a young and vigorous police and fire force" (id at 112). 
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As RSSL §513(c)(2) requires application of 1976 era creditable service rules to 
Tier 3 police members, plaintiffs' claims in this matter under Admin Code§§ 13-143 
and 13-218 must fail as both code provisions were passed after 1976. Administrative 
Code §13-218, which allows for purchase of prior service completed as a uniformed 
transit member, uniformed corrections member, housing police member, or 
uniformed sanitation member, came into effect with the enactment of Chapter 650 
of the Laws of 1980. Administrative Code §13-143, which allows for prior service 
completed as an EMT member to be transferred as police service credit, came into 
effect with the enactment of Chapter 728 of the Laws of 2004. As such, plaintiffs 
cannot obtain the relief sought as RSSL §513(c)(2) prohibits the importation of post-
1976 creditable service reforms. 

1976 Administrative Code§§ BlB-15.0 and B3-30.l Applicability 

Plaintiffs ask this court to look at the 1976 predecessors to§§ 13-143 and 13-
218, Admin Code§§ B3-30.1 and B18-15.0, respectively, to support their claims. 

Section B18-15.0 permits transfers from NYCERS to the PPF of creditable 
service in determining the "pension or retirement allowance". This benefit is 
restricted only to "[a]ny person who was a member of [NYCERS] on or before 
December thirty-first, nineteen hundred sixty-five, and whose membership therein 
was terminated by his attaining membership in the police pension fund". 
Additionally, §B18-15.0 provides that no member of the PPF is eligible for service 
retirement "until he has served in the police force for a minimum period of twenty 
or twenty-five years, or until he has reached the age of fifty-five, according to the 
minimum period or age of retirement elected by such member prior to the 
certification of his rate of contribution" (NYSCEF #33 - 1976 NY Admin Code §Bl8-
15.0). Based on the plain language of §B18-15.0, only PPF members who were 
NYCERS members prior to December 31, 1965 are eligible for the benefit as 
described in the 1976 Admin Code. 

However, §B3-30. l allows the benefit sought by plaintiffs. Administrative 
Code §B3-30.l provides as follows: 

Any member of [NYCERS] may transfer his credit therein to the police 
pension fund provided for in article two, title B of the chapter eighteen 
of the administrative code of the city of New York upon attaining 
membership in said police pension fund. Any person heretofore a 
member of [NYCERS] whose membership therein was terminated by 
his attaining membership in said police pension fund and who has not 
withdrawn his contributions to [NYCERS] may similarly transfer his 
credits to the said police pension fund (1976 Administrative Code §B3-
30.1). 
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The plain language of §B3-30. l allows for the transfer of NYCERS credit to 
the PPF. However, this right, cabined as §B3-30.l, includes identical language to 
§BlS-15.0 that prohibits service retirement "until [an officer] has served in the 
police force for a minimum period of twenty or twenty-five years, or until he has 
reached the age of fifty-five, according to the minimum period or age of retirement 
elected by such member prior to the certification of his rate of contribution" 
(NYSCEF #63 - 1976 NY Admin Code §B3-30.l). As such, NYCERS members whose 
membership in NYCERS is terminated by attaining membership in PPF is entitled 
to transfer credits to the PPF in accordance with the restrictions contained within 
§B3-30.1. 

RSSL §43 Applicability 

Plaintiffs further argue that RSSL §43 permits Tier 3 police members to 
transfer non-uniformed service completed as a state NYSLERS member to PPF as 
allowable police service (NYSCEF #19-Pl's Memo of Law at 11-12). RSSL §43(a) 
provides as follows: 

Notwithstanding any other provision of law providing for transfers, 
any member of any retirement system maintained by the state or a 
municipality thereof ... subject to the supervision of the department of 
financial services of this state may transfer his membership pursuant 
to this section to the New York state and local employees' retirement 
system, the New York city board of education employees' retirement 
system, the New York state teachers' retirement system, the New York 
city teachers' retirement system or to the New York city employees' 
retirement system. Any member of the New York state and local 
employees' retirement system may transfer his membership to any 
retirement system ... which is operating on a sound basis and is subject 
to the supervision of the department of financial services of this state 
(RSSL §43[a]). 

In addition, RSSL §43(b) states: 

A person so transferring from one retirement system to another shall 
be deemed to have been a member of the system to which he or she has 
transferred during the entire period of membership service credited to 
him or her in the system from which he or she has transferred. Such 
transferee, however, shall not receive more than three percent interest 
on his or her contributions and accumulated contributions unless he or 
she has continuously been a member in either the system from which 
or to which he or she is transferring since a date prior to July first, 
nineteen hundred forty-three. 
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In concert with §43(a) and (b), RSSL §43(d) states that members "be given 
such status and credited with such service in the second retirement system as he 
was allowed in the first retirement system. Such contributor, notwithstanding any 
other provision oflaw, shall on retirement be entitled to a pension based on salary 
earned during member service in both retirement systems together, pursuant to the 
statutory requirements of the second retirement system" (RSSL §43[d]). 

Plaintiffs next point to Lynch v Giuliani (Sup Ct, NY County, July 10, 2002, 
Lebedeff J., Index No. 112959/01) for the proposition that all RSSL §43 transferred 
time shall be deemed creditable service for Tier 2 police officers, and that, since 
RSSL §43 predates RSSL § 513(c)(2)'s post-1976 prohibitions, it must apply to Tier 
3 members as well. The Lynch v Giuliani motion court determined that "the 
individual petitioners are entitled to have their prior state time, properly rolled over 
into NYCERS pursuant to the transfer provisions of RSSL §43(a) and then 
transferred into the PPF at the time of the merger, counted toward their twenty
year service period for eligibility for retirement." 

Plaintiffs also submit an August 5, 1963 Memorandum from Corporation 
Counsel to Hon. Michael J. Murphy, Police Commissioner which details Corporation 
Counsel's interpretation of RSSL §43. The Memorandum states that "a member of 
the Police Pension Fund, who has transferred to such Fund from [NYSLERS] 
pursuant to§ 43 of the [RSSL], is entitled to have the service credit, acquired by 
such transfer, included in determining his eligibility for benefits under§ 307-e of 
the General Municipal Law and to receive a pension or retirement allowance based 
on his combined credited State service and Police Department service as if the 
entire service were performed as a member of the Police Pension Fund" (NYSCEF 
#32 at 7). 

Defendants, on the other hand, argue that RSSL § 43(d) does not allow prior 
NYSLERS service to be credited as allowable police service in PPF. Rather, 
defendants argue that the statute explicitly states that transferred service can be 
credited in the second retirement system only as it would have been in the first 
retirement system. Defendants claims that "[b]ecause such prior NYSLERS service 
could never be credited as allowable uniformed police service in NYSLERS, as it is 
indisputably civilian service, consequently such prior NYSLERS service cannot be 
credited as allowable uniformed police service in PPF" (NYSCEF #64 at 13). 
Defendants further argue that if RSSL §43 alone created a right for NYSLERS 
members to transfer prior credit as allowable service credit in the PPF, there would 
have been no need for the Legislature to enact any of the transfer provisions of the 
Administrative Code, such as Administrative Code§§ 13-143 or 13-218 or any 
subsequent amendments explicitly providing for prior NYSLERS service to be 
creditable in the PPF. 
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Defendants' argument is correct - there would have been no need for the 
Legislature to create the myriad amendments that expanded creditable service to 
Tier 2 members if RSSL §43 properly allowed them to transfer service. Further, the 
Lynch v Giuliani decision relied on RSSL §43 being applied through Admin Code §§ 
13-143 that is inapplicable to Tier 3 members, as discussed earlier. While the 1963 
Memorandum is persuasive, it does not speak to the Legislature's intent when 
crafting RSSL §43 and is therefore of limited value in this court's analysis. As such, 
RSSL §43 cannot be utilized to import creditable service for Tier 3 members 
wholesale. 

RSSL § 645 Applicabi1ity 

Plaintiffs argue that RSSL § 645, titled "Benefits for Certain Members Who 
Re-Enter Public Service", allows for any public employee to buy back their prior 
service in another retirement system of the New York State or City. RSSL § 645(2) 
provides that: 

"Upon such reinstatement date of membership, such member shall be 
entitled to all the rights, benefits and privileges to which he or she 
would have been entitled had his or her current membership begun on 
such original date of membership except that, solely for the purposes of 
granting retirement credit to members of a public retirement system 
other than the New York city teachers' retirement system for service 
credited during such previous ceased membership where such was in a 
public retirement system other than the member's current retirement 
system, such previously credited service shall be deemed to be prior 
service, not subsequent service" (RSSL § 645[2]). 

However, plaintiffs' interpretation of RSSL § 645 is far broader than the 
actual language of the statute. RSSL § 645 permits members in any tier who had a 
prior public retirement system membership that ceased under specified 
circumstances to reinstate their original date of public retirement system 
membership. Thus, under RSSL § 645, Tier 3 police members may become Tier 2 
police members if (1) they joined another public retirement system prior to July 1, 
2009; (2) subsequently terminated that prior membership by withdrawing their 
membership; and (3) filed an application under RSSL § 645 upon joining PPF. If the 
members meet these requirements, they will acquire Tier 2 membership, with 
entitlement to the same prior government service credited as allowable police 
service as all other Tier 2 members. Therefore, Tier 3 police members who can 
reinstate to Tier 2 on the basis of such a prior membership are not aggrieved by the 
limitations on allowable police service at issue in this case. 

Of course, these limitations do affect the remaining Tier 3 police members 
who cannot reinstate to Tier 2 under RSSL § 645 because they lack a lapsed prior 
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membership in a public pension system that predates July 1, 2009. As such, 
plaintiffs' argument that RSSL § 645 grants Tier 3 police members Tier 2 rights is 
incorrect, as that would transform a statute on tier reinstatement into a vehicle for 
the destruction of the tier system. 

RSSL § 446 Applicability 

Plaintiffs claim that RSSL § 446(b) permits Tier 3 police members to 
purchase prior NYCERS or NYSLERS service and have it credited as allowable 
police service. However, RSSL § 446(b) cannot possibly apply to Tier 3 members as 
it is a component of RSSL Article 11, not Article 14 which governs Tier 3 members. 
As discussed above, RSSL § 500 precludes the application of RSSL § 446(b) to Tier 3 
members. 

RSSL § 519 Applicability 

Plaintiffs argue that RSSL § 519 extends the transfer rules applicable to Tier 
2 members to Tier 3 members. The language is as follows: 

Any other provision of this chapter, of the state education law or of the 
administrative code of the city of New York, or rules and regulations 
thereunder, relating to the reemployment of retired members, transfer 
of members and reserves between systems and procedural matters 
shall apply to members covered under this article during the duration 
thereof unless inconsistent herewith (RSSL § 519). 

However, the plain language of RSSL § 519 does not allow for the relief 
sought by plaintiffs as it would be inconsistent with RSSL § 513(c)(2), as discussed 
at length above. 

2002 Settlement Applicability 

Finally, plaintiffs argue that the 2002 Settlement Agreement between the 
PBA and the PPF relating to service purchased pursuant to RSSL §645 was 
breached because it was not applied to Tier 3 police members. The elements for 
a breach of contract claim are: (1) formation of a contract between the parties; (2) 
performance by one party; (3) failure to perform by the other party; and (4) resulting 
damage (see Harris v Seward Park Hous. Corp., 79 AD3d 425, 426 [1st Dept 2010]). 
The court must look at the plain language of the contract to determine if there is a 
breach (see Golden Gate Yacht Club v Societe Nautique de Geneve, 12 NY3d 248, 
256 [2009]). 

Plaintiffs highlight Art. A, il9 of the 2002 Settlement for the proposition that 
it applies to Tier 3 members, which reads as follows: 
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Services covered. The following paragraph 10 shall apply to service 
acquired by any person who is a member of the PPF and a member of 
the uniformed service of the NYPD which service was: 
(i) acquired pursuant to the provisions of section 645 of the RSSL; and 
(ii) is service performed as a member of a public retirement system 
which is not service in the member's current system within the 
meaning of section 645 of the RSSL; and either 
(iii) was service performed in the uniformed service of a police 
department, fire department, corrections department or sanitation 
department of the City of New York or the State of New York or any 
agency or political subdivision thereof; or 
(iv) was service as a peace officer as specified in section 2.10 of the 
criminal procedure law; or 
(v) was service performed as a member of the New York State 
Policemen's and Firemen's Retirement System; or 
(vi) was service in the title of sheriff, deputy sheriff, marshal, district 
attorney investigator or other position specified in Appendix A 
(NYSCEF #24- 2002 Stipulation of Settlement at 5). 

Plaintiffs claim that the 2002 Settlement applies to "any person who is a 
member of the PPF and a member of the uniformed service of the NYPD" which, 
they argue, must apply to Tier 3 members. 

Defendants counter that there were no Tier 3 police members when the 2002 
Settlement was signed and that "no language exists in the Stipulation to indicate 
that any subsequent tiers would benefit from its provisions" (NYSCEF #64 at 15). 
Defendants further argue that Legislature enacted Chapter 498 of the Laws of 2005 
as a remedial statute that amended Administrative Code §§13-218(d)(2)(a) and 13-
143 and essentially codified that 2002 Stipulation of Settlement (NYSCEF #14-
Chapter 498 of 2005 Bill Jacket at 18-19). The Legislature made no indication that 
they intended to extend the benefits to Tier 3 pension members. 

Defendants' interpretation is correct. While the language of the 2002 
Settlement does indeed state that "any person who is a member of the PPF and a 
member of the uniformed services of the NYPD", Tier 3 members were not 
contemplated in the agreement as no Tier 3 police members existed until 2009. As 
such, Tier 3 members cannot avail themselves of the benefits of the 2002 Settlement 
Agreement. Plaintiffs' breach of contract claim fails. 

CONCLUSION 

In sum, the relief accorded is as follows: 1) defendants' motion to convert this 
proceeding from a declaratory action to an Article 78 proceeding is granted; 2) 
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defendants' motion to prohibit as time barred all claims arising four months or more 
prior to the initiation of this lawsuit on November 4, 2016 is granted; 3) upon 
conversion, defendants' motion for summary judgment is granted in part and denied 
in part; and 4) plaintiffs' cross-motion for summary judgment is granted in part and 
denied in part. 

The PPF must allow Tier 3 members to transfer service credit pursuant to 
RSSL § 513(c)(2) and 1976 Admin Code §B3-30.l for PPF members who previously 
obtained credit in the NYCERS system, as long as §B3-30.l requirements are met: 
Tier 3 PPF members will have "served in the police force for a minimum period of 
twenty or twenty-five years, or until he has reached the age of fifty-five, according 
to the minimum period or age of retirement elected by such member prior to the 
certification of his rate of contribution". To this extent only, defendants' motion is 
denied, and plaintiffs' cross-motion is granted. 

Other than this exception, defendants' motion for summary judgment is 
granted and plaintiffs' cross-motion is denied. Tier 3 members are not entitled to 
obtain service credit for their NYSERS service or to the benefits of Tier 2 members 
as sought in their complaint. RSSL §§ 43, 446, 519, and 645 do not confer the 
benefits sought by plaintiffs. Administrative Code §§ 13-143 and 13-218 do not 
apply to Tier 3 members. The 2002 Stipulation of Settlement between the PPA and 
the PPF does not apply to Tier 3 members. 

Accordingly, it is hereby ORDERED that the branch of defendants' motion to 
convert this declaratory judgment action into an Article 78 proceeding, and then to 
dismiss the proceeding as time-barred, is granted only to the extent of converting 
the action to an Article 78 proceeding which is subject to the four-month statute of 
limitations pursuant to CLPR 217; and it is further 

ORDERED that the branch of plaintiffs' cross-motion for summary judgment, 
which seeks a declaration that defendants have violated RSSL § 513(c)(2) and 1976 
Admin Code§§ B3-30.l and B18-15.0 is granted; and it is further 

ORDERED that all other branches of plaintiffs' cross-motion are denied; it is 
further 

ORDERED that the branch of defendants' motion seeking summary 
judgment on RSSL § 513(c)(2) and 1976 Administrative Code §§ B3-30.l and B18-
15.0 is denied; it is further 

ORDERED that all other branches of defendants' motion for summary 
judgment are granted; and it is further 

655831/2016 LYNCH, PATRICK J. vs. CITY OF NEW YORK 
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ADJUDGED and DECLARED that defendants the City of New York, the 
New York City Police Pension Fund, and the Board of Trustees of the New York 
City Police Pension Fund have violated and continue to violate RSSL §513(c)(2) and 
1976 Administrative Code§§ B3-30.1 and B18-15.0 by refusing to permit all police 
officers, including those hired on or after July 1, 2009, in Tier 3 from availing 
themselves of the benefits afforded by that statute. 

This constitutes that Decision and Order of the court. 

7/5/2019 
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PATRICK J. LYNCH, as President of the Patrolmen's Benevolent Association of the City of New York, 
Inc., on behalf of the Tiers 3 and 3 Revised Member Police Officers employed by the Police Department 
of the City of New York; THE PATROLMEN'S BENEVOLENT ASSOCIATION OF THE CITY OF NEW 
YORK, INC. 

- against -

THE CITY OF NEW YORK; BILL DE BLASIO, Mayor of the City of New York; THE NEW YORK CITY 
POLICE PENSION FUND; THE BOARD OF TRUSTEES of the New York City Police Pension Fund; 
JAMES P. O'NEILL, as Police Commissioner of the New York City Police Department and as Executive 
Chairman of the Board of Trustees of the New York City Police Pension Fund 

~ Civil Action 
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D CPLR Article 78 

D Executive Law§ 298 
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Appeal 

Paper Appealed From (Check one only): 

D Amended Decree 
D Amended Judgement 
D Amended Order 
D Decision 
D Decree 

Court: 

Dated: 
Supreme Court 

07/05/2019 

D Determination 
D Finding 
D Interlocutory Decree 

D Interlocutory Judgment 
D Judgment 

If an appeal has been taken from more than one order or 
judgment by the filing of this notice of appeal, please 
indicate the below information for each such order or 
judgment appealed from on a separate sheet of paper. 

i!i!!l Order D Resettled Order 
D Order & Judgment D Ruling 
D Partial Decree D Other (specify): 

D Resettled Decree 
D Resettled Judgment 

County: New York 
Entered: 07/09/2019 

Judge (name in full): Margaret A. Chan, J.S.C. Index No.: 655831/2016 

Stage: D Interlocutory i!i!!l Final D Post-Final Trial: D Yes i!i!!l No If Yes: D Jury D Non-Jury 
Prior Unpef'fected Appeal and Related case Information 

Are any appeals arising in the same action or proceeding currently pending in the court? D Yes ~ No 
If Yes, please set forth the Appellate Division Case Number assigned to each such appeal. 

Where appropriate, indicate whether there is any related action or proceeding now in any court of this or any other 
jurisdiction, and if so, the status of the case: 

Lynch, et al. v. City of New York, et al., Index No. 157286/2015, is an action currently pending before the 
New York Court of Appeals (Court of Appeals docket number APL-2019-00032). 

Description: If an appeal, briefly describe the paper appealed from. If the appeal is from an order, specify the relief 
requested and whether the motion was granted or denied. If an original proceeding commenced in this court or transferred 
pursuant to CPLR 7804(g), briefly describe the object of proceeding. If an application under CPLR 5704, briefly describe the 
nature of the ex parte order to be reviewed. 
This is an appeal from a decision and order of the Supreme Court of the State of New York, New York County (Chan, J.), 
dated July 5, 2019 and entered on July 9, 2019, which granted, in part, Defendants' motion for summary judgment and 
denied, in part, Plaintiffs' cross-motion for summary judgment. Plaintiffs appeal from the partial denial of their motion for 
summary judgment and from the partial granting of Defendants' motion for summary judgment. 
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Issues: Specify the issues proposed to be raised on the appeal, proceeding, or application for CPLR 5704 review, the grounds 
for reversal, or modification to be advanced and the specific relief sought on appeal. 

Plaintiffs propose to raise the following issues on appeal, without limitation. Plaintiffs appeal from the granting of 
Defendants' motion for summary judgment (a) determining that Tier 3 New York City police officers are not 
entitled to obtain service credit for their prior service pursuant to Section 43 of RSSL, Chapter 646 of the Laws of 
1999, Chapter 552 of the Laws of 2000, and Sections 13-143 and 12-218 of the City Code (the "Statutory 
Claims"), (b) determining that a 2002 Agreement and Stipulation of Settlement between the parties (the 
"Agreement") does not apply to the plaintiff Tier 3 police officers on the grounds that the clear language of 
Agreement provides that it is not limited by tiers but rather is applicable to all police officers who are members of 
the New York City Police Pension Fund, and (c) converting the underlying action to an Article 78 proceeding, on 
the grounds that a declaratory judgment action is the proper vehicle to resolve this matter. Plaintiffs also appeal 
from the denial of their motion for summary judgment on their Statutory Claims and that Defendants breached the 
Agreement on the same grounds. 

Party Information 

Instructions: Fill in the name of each party to the action or proceeding, one name per line. If this form is to be filed for an 
appeal, indicate the status of the party in the court of original instance and his, her, or its status in this court, if any. If this 
form is to be filed for a proceeding commenced in this court, fill in only the party's name and his, her, or its status in this 
court. 

No. Party Name Original Status Appellate Division Status 
1 PabickJ. Lynch, aa Prftldenlofthe Patro1rmn'a 8enevolen1Auocllltlon of the City of New Yori<, Inc., olb/o Tiera 3•nd 3 RllViMd Member Police Plaintiff Appellant 
2 The Patrolmen's Benevolent Association of the City of New York Inc. Plaintiff Appellant 
3 The City of New York Defendant Respondent 
4 Bill De Blasio, Mayor of the City of New York Defendant Respondent 
5 The New York City Police Pension Fund Defendant Respondent 
6 The Board of Trustees of the New York City Police Pension Fund Defendant Respondent 
7 Jamn P. O'Neill, .. PoHce Commluloner otthe N.Y.P.O. •nd .. ExectAive Chairman of the Board ofTl\llteu of the NYC Police Pensbn Fund Defendant Respondent 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
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Attorney lnforrnat1011 

Instructions: Fill in the names of the attorneys or firms for the respective parties. If this form is to be filed with the 
notice of petition or order to show cause by which a special proceeding is to be commenced in the Appellate Division, 
only the name of the attorney for the petitioner need be provided. In the event that a litigant represents herself or 
himself, the box marked "Pro Se" must be checked and the appropriate information for that litigant must be supplied 
in the spaces provided. 

Attorney/Firm Name: Robert S. Smith, Esq. and Jessica Nagle Martin, Esq., Friedman Kaplan Seiler & Adelman LLP 

Address: 7 Times Square 

City: New York I State: NY I Zip: 10036 I Telephone No: 212-833-1100 

E-mail Address: rsmith@fklaw.com 

Attorney Type: iii Retained D Assigned D Government D Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 1 2 , 
Attorney/Firm Name: Louise A. Moed, Esq., Sheryl Neufeld, Esq., Ava Maria Brennan, Esq., Corporation Counsel of the City of New York 
Address: 100 Church Street 

City: New York I State:NY I Zip: 10007 I Telephone No:212-356-2180 

E-mail Address: lmoed@law.nyc.gov 

Attorney Type: D Retained D Assigned iii Government D Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 3,4,5,6,7 
Attorney/Firm Name: 

Address: 

City: I State: I Zip: I Telephone No: 

E-mail Address: 

Attorney Type: D Retained D Assigned D Government D Prose D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: 

Address: 

City: I State: I Zip: I Telephone No: 

E-mail Address: 

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: 

Address: 

City: I State: I Zip: I Telephone No: 

E-mail Address: 

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 

Attorney/Firm Name: 

Address: 

City: I State: I Zip: I Telephone No: 

E-mail Address: 

Attorney Type: D Retained D Assigned D Government D Pro Se D Pro Hae Vice 

Party or Parties Represented (set forth party number(s) from table above): 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
 
 
PATRICK J. LYNCH, as President of the 
Patrolmen’s Benevolent Association of the City 
of New York, Inc., on behalf of the Tiers 3 and 3 
Revised Member Police Officers employed by 
the Police Department of the City of New York; 
THE PATROLMEN’S BENEVOLENT 
ASSOCIATION OF THE CITY OF NEW 
YORK, INC., 
 

Plaintiffs-Appellants-
Respondents, 

 
-against- 
 

THE CITY OF NEW YORK; BILL DE 
BLASIO, Mayor of the City of New York; THE 
NEW YORK CITY POLICE PENSION FUND; 
THE BOARD OF TRUSTEES of the New York 
City Police Pension Fund; JAMES P. O'NEILL, 
as Police Commissioner of the New York City 
Police Department and as Executive Chairman of 
the Board of Trustees of the New York City 
Police Pension Fund, 
 

Defendants-Respondents-
Appellants. 

 
 

Index No. 655831/2016 
 
    App. Div. Index No. 2019-03925 

 
 
NOTICE OF ENTRY 
 
 

 
PLEASE TAKE NOTICE that the attached is a true and correct copy of the Decision and 

Order of the Appellate Division First Department in the above-captioned matter.  The Decision 

and Order was duly entered by the Clerk of the Court for the First Department on May 4, 2021. 
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ADELMAN LLP 

 
 

/s/ Robert S. Smith          
Robert S. Smith (rsmith@fklaw.com) 
Jessica Nagle Martin (jmartin@fklaw.com) 
7 Times Square 
New York, NY 10036-6516 
(212) 833-1100 
Attorneys for Plaintiffs-Appellants-
Respondents 
 

 
 
To: Devin Slack 
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Corporation Counsel of the City of New York  
100 Church Street 
New York, NY 10007 
(212) 356-0840 
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Supreme Court of the State of New York 

Appellate Division, First Judicial Department 

 
Manzanet-Daniels, J.P., Kapnick, Kennedy, Shulman, JJ. 

 

13310 PATRICK J. LYNCH etc., et al., 

Plaintiffs-Appellants-Respondents, 

 

-against- 

 

THE CITY OF NEW YORK, et  al., 

          Defendants-Respondents-Appellants. 

Index No. 655831/16  

Case No. 2019-03925  

 

 

Friedman Kaplan Seiler & Adelman LLP, New York (Robert S. Smith of counsel), for 

appellants-respondents. 

James E. Johnson, Corporation Counsel, New York (John Moore of counsel), for 

respondents-appellants. 

 

 

 Order and judgment (one paper), Supreme Court, New York County (Margaret A. 

Chan, J.), entered on or about July 9, 2019, to the extent it denied in part plaintiffs’ 

motion for summary judgment and granted in part defendants’ motion for summary 

judgment, unanimously modified, on the law, to grant the part of plaintiffs’ motion 

seeking summary judgment on their first, second, third, and fourth causes of action and 

declaring that defendants have wrongfully denied transfers, purchase, and buy-back of 

credit pursuant to Retirement and Social Security Law §§ 43, 513(b), and 645(2) and 

Administrative Code §§ 13-143 and 13-218, and it is so declared, and otherwise affirmed, 

without costs. 

 Supreme Court properly converted this action seeking declaratory relief into a 

CPLR article 78 proceeding, since the “critical issue in the administration” of the 

retirement plans at issue “is the interpretation of the statute[s]” governing credit 
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transfers, purchase, and buy-backs, and “when that issue is resolved it remains for the 

[City] to perform ministerial acts, the making of arithmetic reckonings” (Matter of 

Town of Arietta v State Bd. of Equalization & Assessment, 56 NY2d 356, 362 [1982]). 

Plaintiffs’ request to nullify any individual determinations essentially seeks review based 

on errors of law (see CPLR 7803[3]). 

 Article 14 of the Retirement and Social Security Law (RSSL) establishes tier 3 

employment but does not exclusively govern every right and benefit enjoyed by all tier 3 

members (Lynch v City of New York, 35 NY3d 517, 527 [2020]). Pursuant to RSSL 

519(1), rules and regulations outside of RSSL article 14 relating to the reemployment of 

retired members, transfer of members and reserves between systems shall apply to tier 3 

members “unless inconsistent” with article 14. 

  Section 513(c)(1), titled “Creditable service,” provides eligibility requirements to 

obtain credit for service for prior service in defined public employment in the same 

terms as those enjoyed by tier 2 employees pursuant to RSSL 446(c). Section 513(c)(2) 

excludes from those broader eligibility requirements police/fire members other than 

those particular employees who meet the description under the statute, which provides: 

“A police/fire member shall be eligible to obtain credit for service with a public 
employer described in [§ 513(c)(1)] only if such service, if rendered prior to July 
first, nineteen hundred seventy-six by a police/fire member who was subject to 
article eleven of this chapter, would have been eligible for credit in the police/fire 
retirement system or plan involved” (RSSL 513[c][2]) 
 

 So read, RSSL 513(c)(2) does not conflict with the purchase and buy-back 

schemes provided under RSSL 513(b) and 645(2), which permit members to pay for 

service time. Nor does RSSL 513(c)(2) conflict with §§ 13-143 and 13-218 of the 

Administrative Code of the City of New York, which only confers rights on those 

members who meet the eligibility requirements of joining the Police Pension Fund 
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(PPF) from specific public service roles that immediately precede their police service. 

New York State and Local Employees’ Retirement System (NYSLERS) members who 

join the PPF also may avail themselves of the transfer rights under RSSL 43, which 

provides that “[a]ny member of the [NYSLERS] may transfer his membership to any 

retirement system, other than the hospital retirement system” (RSSL 43[a]).  

 Our interpretation is foremost supported by the statutory language of RSSL 

article 14, and furthermore accords with the fundamental principles of statutory 

interpretation that statutes should be read as a whole and that provisions should be read 

harmoniously so that each and every part of a statute can be given effect (Matter of 

Anonymous v Molik, 32 NY3d 30, 37 [2018]; see also McKinney’s Statutes §§ 97; 98). 

Finally, nothing in the 2002 settlement agreement between the parties evinces 

the “intention of the parties at the time they entered into the contract” to apply the 

agreement to tier 3 members (AQ Asset Mgt. LLC v Levine, 111 AD3d 245, 256 [1st Dept 

2013] [internal quotation marks omitted]), of whom there were none until July 1, 2009 

(see RSSL 500[c]; Lynch v City of New York, 23 NY3d 757, 765 [2014]). 

 We have considered the defendants’ remaining contentions and find them 

unavailing. 

   THIS CONSTITUTES THE DECISION AND ORDER 
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT. 

 

     ENTERED: May 4, 2021 
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Patrolmen’s Benevolent Association of the City 
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Revised Member Police Officers employed by 
the Police Department of the City of New York; 
THE PATROLMEN’S BENEVOLENT 
ASSOCIATION OF THE CITY OF NEW 
YORK, INC., 
 

Plaintiffs-Appellants-
Respondents, 

 
-against- 
 

THE CITY OF NEW YORK; BILL DE 
BLASIO, Mayor of the City of New York; THE 
NEW YORK CITY POLICE PENSION FUND; 
THE BOARD OF TRUSTEES of the New York 
City Police Pension Fund; JAMES P. O’NEILL, 
as Police Commissioner of the New York City 
Police Department and as Executive Chairman of 
the Board of Trustees of the New York City 
Police Pension Fund, 
 

Defendants-Respondents-
Appellants. 

 
 

Index No. 655831/2016 
 
    App. Div. Index No. 2019-03925 

 
 
NOTICE OF ENTRY 
 
 

 
PLEASE TAKE NOTICE that the attached is a true and correct copy of the Decision and 

Order of the Appellate Division First Department in the above-captioned matter.  The Decision 

and Order was duly entered by the Clerk of the Court for the First Department on July 29, 2021. 
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Dated: New York, New York 
 July 29, 2021 

 
 
FRIEDMAN KAPLAN SEILER & 
ADELMAN LLP 

 
 

/s/ Robert S. Smith          
Robert S. Smith (rsmith@fklaw.com) 
Jessica Nagle Martin (jmartin@fklaw.com) 
7 Times Square 
New York, NY 10036-6516 
(212) 833-1100 
Attorneys for Plaintiffs-Appellants-
Respondents 
 

 
 
To: Devin Slack 

John Moore 
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100 Church Street 
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Supreme Court of the State of New York 

Appellate Division, First Judicial Department 
 

Present – Hon. Sallie Manzanet-Daniels, Justice Presiding, 

 Barbara R. Kapnick 

 Tanya R. Kennedy 

 Martin Shulman,                                         Justices. 

 

Patrick J. Lynch etc., et al., Motion Nos. 

 

Index No. 

Case No. 

2021-01907 

2021-02020 

655831/2016 

2019-03925 

        Plaintiffs-Appellants-Respondents,  

 

-against- 

 

The City of New York, et al., 

        Defendants-Respondents-Appellants. 

 

Defendants-respondents-appellants having moved for reargument of or, in the 

alternative, for leave to appeal to the Court of Appeals, from the decision and order of 

this Court, entered on May 04, 2021 (Appeal No. 13310), (M-2021-01907),  

 

And plaintiffs-appellants-respondents having cross-moved for leave to appeal the 

aforementioned decision to the Court of Appeals, in the event defendants-respondents-

appellants’ application for leave is granted (M-2021-02020),   

 

Now, upon reading and filing the papers with respect to the motion and cross 

motion, and due deliberation having been had thereon, 

 

It is ordered that defendants-respondents-appellants (M-2021-01907), and 

plaintiffs-appellants-respondents’ cross motion are denied (M-2021-02020). 

 

ENTERED: July 29, 2021 
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Mot. 2021-779 
New York County Clerk’s Index No. 655831/16 

Appellate Division–First Department Case No. 2019-03925 
 

Court of Appeals 
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THE CITY OF NEW YORK; BILL DE BLASIO, Mayor of the City of  
New York; THE NEW YORK CITY POLICE PENSION FUND; THE BOARD 
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JAMES P. O’NEILL, as Police Commissioner of the New York City Police 

Department and as Executive Chairman of the Board of Trustees of the  
New York City Police Pension Fund, 

Defendants-Respondents-Appellants. 

 

MEMORANDUM OF LAW IN OPPOSITION TO  
MOTION FOR LEAVE TO APPEAL AND IN SUPPORT OF 

CROSS-MOTION FOR LEAVE TO APPEAL 
 

 
MICHAEL T. MURRAY 
OFFICE OF THE GENERAL COUNSEL 
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Tel.: (212) 298-9100 
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mmurray@nycpba.org 
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ROBERT S. SMITH 
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Fax: (212) 833-1250 
rsmith@fklaw.com 
jmartin@fklaw.com 

Attorneys for Plaintiffs-Appellants-Respondents 
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Plaintiffs-appellants-respondents (“Plaintiffs”) submit this Memorandum of 

Law in opposition to the motion of Defendants-respondents-appellants (the “City”) 

for leave to appeal to this Court from the decision of the Appellate Division, First 

Department dated May 4, 2021 (the “Decision”) and in support of Plaintiffs’ cross-

motion for leave to appeal in the event that leave is so granted to the City.   

PRELIMINARY STATEMENT 

There is no basis on which the City should be granted leave to appeal. Less 

than a year ago, in a litigation between these same parties, Lynch, et al. v. City of 

New York, et al., 35 N.Y.3d 517 (Oct. 20, 2020) (the “Child Care Credit Case”),  

this Court rejected the argument on which the City, in this case, chiefly relied 

below. The Appellate Division’s Decision here is well-reasoned, correctly applies 

the relevant statutes, and was compelled by this Court’s recent precedent. 

The central issue in this case is whether Tier 3 police officers are entitled to 

certain pension rights that are available to Tier 2 police officers – specifically, the 

right to transfer, buy back, and purchase certain prior service credit. These rights, 

like the credit involved in the Child Care Credit Case, are derived from legislation 

not contained in Article 14 of the Retirement and Social Security Law (“RSSL”). 

That was the principal reason given by the City for refusing to offer the benefits at 

issue here to Tier 3 officers. 
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Last fall, this Court decided the Child Care Credit Case, and in doing so 

eliminated the City’s main argument in this case. This Court held that Tier 3 police 

officers were entitled to benefits under an Administrative Code provision known as 

the Child Care Credit Law, rejecting the City’s argument that Article 14 of the 

RSSL is the exclusive source of substantive pension rights for Tier 3 members. 

When that decision came down, the present case had already been briefed in the 

Appellate Division. The City was thus forced to abandon the principal argument 

made in its brief; it resorted to a number of flimsy fall-back arguments, which the 

Appellate Division rejected. 

The City now seeks to bring one of those fall-back arguments to this Court. 

The argument wrenches from its context a portion of RSSL § 513(c)(2) (a statute 

that is part of Article 14), which says that a “police/fire member” of Tier 3 shall be 

eligible for certain prior service credit “only if” the service would have been 

creditable if performed before July 1, 1976. The Appellate Division read this 

provision, correctly, as excluding some Tier 3 police and fire members from the 

“broader eligibility requirements” provided by RSSL § 513(c)(1), the preceding 

subsection of the same statute; but the City reads it, absurdly, as excluding those 

members from all prior service credit authorized by any legislation (including 

legislation enacted after RSSL § 513(c)), unless that legislation is contained in 
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Article 14. Any law outside Article 14 that expands the prior service credit 

available to police and fire members, the City says, is “inconsistent” with RSSL § 

513(c)(2), and therefore cannot apply to Tier 3 members. 

The City’s argument is wholly lacking in merit. In its brief in support of its 

motion for leave to appeal, it does not even try to point out any flaw in the 

Appellate Division’s reasoning. The City merely declares that its reading is right 

and the Appellate Division’s is wrong. As this brief will show, the reverse is true. 

The Appellate Division’s holding is plainly right, and leave to appeal should be 

denied. 

PROCEDURAL HISTORY  

Plaintiffs began this declaratory judgment and breach of contract action on 

November 4, 2016, seeking relief from the City’s failure to honor certain prior 

service pension rights and benefits that Tier 3 police officers are entitled to by law 

and contract. The City moved to convert Plaintiffs’ action into a CPLR Article 78 

proceeding, and, upon conversion, to dismiss Plaintiffs’ claims. Plaintiffs cross-

moved for summary judgment.  

By a Decision and Order dated July 5, 2019, Supreme Court, New York 

County (Margaret A. Chan, JSC) granted nearly all of the City’s motion, 

effectively upholding much of the City’s unequal treatment of Tier 3 police 
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officers. Supreme Court also converted this matter to an Article 78 proceeding, and 

denied nearly all of Plaintiffs’ cross-motion. By its Decision and Order of May 4, 

2021 (the “Decision”), the Appellate Division reversed in part and granted 

summary judgment to Plaintiffs on most of their claims, specifically finding that 

the legislative enactments Plaintiffs rely on do not conflict with Article 14 of the 

RSSL. The Appellate Division, however, affirmed Supreme Court’s decision with 

respect to Plaintiffs’ breach of contract claim and its decision to convert this matter 

to an Article 78 proceeding.  

On June 3, 2021, the City filed a motion in the Appellate Division for 

reargument or leave to appeal to the Court of Appeals. Plaintiffs opposed that 

motion, but cross-moved for leave to appeal to the Court of Appeals in the event 

that the City’s motion for leave to appeal was granted. The Appellate Division 

denied the motion and cross-motion on July 29, 2021.  

On August 30, 2021, the City served the present motion with a return date of 

September 13, 2021. Plaintiffs’ cross-motion, which is being served and filed with 

this Court on September 9, 2021, four days prior to the return date of the City’s 

motion, is timely. See CPLR §§ 2215 and 5513. 

JURISDICTION 

The Appellate Division’s Decision finally determines the action and is not 
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appealable as of right. Accordingly, this Court has jurisdiction over Plaintiffs’ 

cross-motion pursuant to CPLR § 5602(a)(1)(i). 

QUESTIONS PRESENTED ON CONTINGENT CROSS-APPEAL 

Plaintiffs’ position is that there is no ground for granting leave to appeal in 

this case, and they seek leave to appeal only in the event the City’s motion is 

granted. The issues Plaintiffs would raise on cross-appeal are: 

1. Does a 2002 settlement agreement between the Police Benevolent 

Association and the City apply to Tier 3 police officers? Supreme Court 

answered no, and the Appellate Division affirmed that holding. 

2. Should this declaratory judgment action be converted to an Article 78 

special proceeding pursuant to CPLR § 103(c)? Supreme Court answered 

yes, and the Appellate Division affirmed that holding. 

BACKGROUND 

From time to time, the New York Legislature has created separate schemes 

of pension benefits for employees of the State and its subdivisions, commonly 

known as “tiers.” The tiers are numbered 1 through 6, with some subdivisions. See 

generally Lynch v. City of New York, 23 N.Y.3d 757, 761-67 (2014).  

Tier 3 was established on July 1, 1976 for all newly hired public employees 

and is codified in Article 14 of the RSSL. Lynch, 23 N.Y.3d at 765. Police officers, 
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however, were excluded from Tier 3 by separate legislation, and those hired after 

July 1, 1976 continued to be Tier 2 members until 2009. See RSSL § 500(c); 

Lynch, 23 N.Y.3d at 765. In that year, Governor Patterson vetoed a bill to extend 

Tier 2 for police officers, and police officers hired on or after July 1, 2009 became 

members of Tier 3. See id. at 767.  

There are significant differences between the benefits available to Tier 2 and 

Tier 3 members, including, for example, the formulas used to calculate their 

pensions, whether they are subject to a social security offset or not, and the number 

of years of service required before they are eligible for retirement. Compare NYC 

Admin. Code § 13-247 with RSSL §§ 503(d), 505(a), 510(b). However, the 

Legislature that enacted the Tier 3 legislation in 1976 chose to accord equal 

treatment to Tiers 2 and 3 when it came to credit for prior service with public 

employers. As explained below, this choice is reflected in RSSL § 513(c), the 

statute that the City now tries to use as a defense against the claims of Tier 3 police 

officers to equal treatment.  

STATUTES INVOLVED 

A.  The Statutes Plaintiffs Rely On 

Plaintiffs’ claims in this case, to the extent they were upheld by the 
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Appellate Division, are based on four statutes: RSSL § 43, which allows members 

of NYLSERS, the state employees’ pension system, to transfer their membership 

to the Police Pension Fund; RSSL § 645, which permits the “buy-back” of certain 

prior service credit; RSSL § 513(b), which allows for the purchase of certain prior 

service credit; and New York City Administrative Code §§ 13-143(b)(1)/13-

218(2)(a), which allows for the transfer of prior service in certain enumerated 

categories, such as time spent as an EMT or peace officer.  

Plaintiffs claim, and the Appellate Division agreed, that these statutes 

provide benefits to all police and fire members, without regard to tier. The City’s 

motion for leave to appeal does not challenge Plaintiffs’ and the Appellate 

Division’s interpretation of these four statutes, which on their face make no 

distinction between tiers. The City’s argument in its motion is that these statutes 

“must give way,” because they are “in direct conflict” with the “express terms” of 

RSSL § 513(c)(2). 

B.  RSSL § 513(c) 

As mentioned above, RSSL § 513(c), the statute that the City now relies on, 

is designed not to discriminate between Tier 2 and Tier 3 members of the City’s 

pension system, but to treat the tiers alike for purposes of prior service credit. 

Section 513(c) was enacted in 1976 as part of RSSL Article 14, by which Tier 3 
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was created. While the City would like the Court to read section only 513(c)(2), it 

is important to read the first two subsections of section 513 together. They read, in 

relevant part, as follows: 

 1. A [Tier 3] member shall not be eligible to obtain 
credit for service with a public employer other than the 
state of New York, a political subdivision thereof, a 
public benefit corporation, or a participating employer …  

2. A [Tier 3] police/fire member shall be eligible to 
obtain credit for service with a public employer described 
in paragraph one only if such service, if rendered prior to 
July first, nineteen hundred seventy-six by a [Tier 2] 
police/fire member who was subject to article eleven of 
this chapter, would have been eligible for credit in the 
police/fire retirement system or plan involved. 

Thus, RSSL § 513(c)(1) (though worded as a negative subject to an 

exception) makes clear that, in general, Tier 3 members of the pension system may 

receive credit for prior service with most public employers, including the State and 

its political subdivisions. RSSL § 513(c)(2) limits that right, in the case of police 

and fire members, to service that would have been creditable to a Tier 2 police or 

fire member before Tier 3 was created. But the City reads “only” in subsection 2 to 

mean that no statute outside RSSL Article 14 can allow any prior service credit of 

any kind to any Tier 3 police or fire member – a reading which, as the Appellate 

Division pointed out, is totally unjustified. 
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ARGUMENT 

I. 
 THE COURT SHOULD DENY LEAVE TO APPEAL 

A.  The Most Significant Issue in This Case Was Decided by the Child Care 
Credit Case 

There is no basis upon which the City should be granted leave to appeal. 

What had been the central issue in this case was decided by this Court less 

than a year ago. In the Child Care Credit Case, a litigation between the same 

parties present here, this Court rejected the City’s argument that “the pension rights 

of tier 3 police officers are exclusively governed by article 14 of the [RSSL],” 

holding instead that the RSSL “creates no such exclusivity.” Child Care Credit 

Case, 35 N.Y.3d at 522, 527.  

Until the Child Care Credit Case was decided, this “exclusivity” argument 

was the mainstay of the City’s defense of the present case. In its brief to the 

Appellate Division, the City insisted that Tier 3 members are limited to the benefits 

set forth in Article 14, stating that the Plaintiffs’ “most formidable” challenge is 

that the statutes it relies on are “found outside of Article 14.” To support this 

conclusion the City relied on RSSL § 519(1) and on a 2014 decision of this Court 

in another litigation between the same parties, Lynch v. City of New York, 23 

N.Y.3d 757 (2014). (See, e.g., Brief of Defendants-Respondents-Appellants on 
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Appeal (App. Div. Dkt. #12) (“City Appeal Br.”) at 7, 19-20, 23-25, 33, 41-42.) 

These arguments echoed those the City made in the Child Care Credit Case, where 

it said that the Administrative Code provision at issue there could not apply to Tier 

3 officers because “the pension rights of tier 3 police officers are exclusively 

governed by article 14 of the RSSL.” Child Care Credit Case at 522. As it did here, 

the City in the Child Care Case said that its “exclusivity” theory was supported by 

RSSL § 519(1) and by the 2014 Lynch decision. Id. at 527.  

This Court expressly rejected this argument. It said that RSSL § 519(1) 

“creates no such exclusivity” but only “incorporates by reference relevant parts of, 

among other things, the Administrative Code that do not conflict with the 

guidelines of the RSSL.” Child Care Credit Case at 527. It also said that the City’s 

“exclusivity theory lacks support in our case law.” Id. This Court also 

distinguished the 2014 Lynch decision that the City heavily relied on, stating:  

Defendants’ reliance upon Lynch v City of New York (23 
NY3d 757 [2014]) is misplaced. … [In the 2014 Lynch 
case] we did not so much as hint that the [RSSL] might 
be the sole instrument for determining retirement benefits 
of Tier 3 members. 

Child Care Credit Case at 527. (emphasis added) This Court added that the 2014 

Lynch case relied on “reasons unrelated to the interaction of the Retirement and 

Social Security Law and the Administrative Code” and was based on another 
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Administrative Code provision (which the City does not – and cannot – claim is 

applicable here) that “expressly carved out tier 3 members.” Id. at 527-28.  

 In short, what the City once called its “most formidable” argument in this 

case has been explicitly rejected by this Court. 

B.  The City’s Back-Up Argument Lacks Merit 

For obvious reasons, the City has switched gears here and now contends that 

leave to appeal should be granted because the Appellate Division “misunderstands 

and essentially nullifies” the Child Care Credit Case (which the City refers to as 

Lynch II). (Brief of Defendants-Respondents-Appellants in support of Motion for 

Leave to Appeal (“City Leave to Appeal Br.”) at 7.) But the Appellate Division did 

not “misunderstand” or “nullify” this Court’s decision; rather, the Appellate 

Division followed this Court’s finding that Tier 3 police officers are not limited to 

the benefits provided in Article 14. (Decision at 2.) 

In the Child Care Credit Case, this Court concluded that Tier 3 police 

officers are not limited to those benefits set forth in RSSL Article 14 but rather 

may avail themselves of benefits provided in other statutes that are not inconsistent 

with Article 14. Child Care Credit Case at 523-28. The Appellate Division here 

directly followed this Court’s holding, applying the same principles of statutory 

construction in reaching its conclusion that, the prior service statutes at issue here, 
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like the law at issue in the Child Care Credit Case, do not conflict with RSSL § 

513(c)(2). (Decision at 2-3.) 

The City relies on RSSL § 513(c)(2) for its “inconsistency” theory, arguing 

that the Appellate Division’s Decision “effectively erased 513(c)(2)” and runs 

afoul of the statutory interpretation principle that “specific statutory provisions 

control over general provisions.” (City Leave to Appeal Br. at 10-11.) The 

Appellate Division pointed out the flaw in the City’s theory: there is no 

inconsistency between section 513(c)(2) and the statutes on which Plaintiffs’ 

claims are based. Section 513(c)(2) merely excludes certain police/fire members 

from the “broader eligibility requirements” of RSSL § 513(c)(1). (Decision at 2.) 

“So read,” the Appellate Division concluded, “RSSL 513(c)(2) does not conflict 

with the purchase and buy-back schemes provided under RSSL 513(b) and 

645(2),” or “with §§ 13-143 and 13-218 of the Administrative Code of the City of 

New York.” Id. The court went on to say: 

Our interpretation is foremost supported by the statutory 
language of RSSL article 14, and furthermore accords 
with the fundamental principles of statutory 
interpretation that statutes should be read as a whole and 
that provisions should be read harmoniously so that each 
and every part of a statute can be given effect. 

(Decision at 3) (internal citations omitted).  
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The City offers no refutation of the Appellate Division’s reasoning. Its 

motion for leave to appeal does not even cite RSSL § 513(c)(1), much less try to 

explain why the Appellate Division was wrong in saying that section 513(c)(2) is 

merely an exclusion from the broader language of the earlier subsection. The City 

says in conclusory terms that the Appellate Division “paid no more than lip 

service” to the Child Care Credit Case and “waved away clear statutory conflicts.” 

(City Leave to Appeal Br. at 8.) But the Appellate Division faithfully followed the 

Child Care Credit Case, and the “statutory conflicts” are non-existent. 

While declining to argue the legal issue the Appellate Division decided, the 

City relies on unsupported prophecies of doom. The record contains no evidence 

whatsoever for the City’s self-serving assertion that the Appellate Division’s 

Decision “is expected to come at great expense to the public fisc.” (City Leave to 

Appeal Br. at 11.) And the claim that the Decision “will simply facilitate more 

confusion, disputes, and litigation” (id. at 12) is equally baseless. The City gives no 

examples of future disputes that will arise from the Decision, probably because it 

can think of none. 

A grant of leave here would be completely unwarranted. 
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II. 
 IF THE COURT GRANTS THE CITY LEAVE TO APPEAL, IT SHOULD 

ALSO GRANT LEAVE TO APPEAL TO PLAINTIFFS 

While Plaintiffs submit that there is no basis upon which to grant the City 

leave to appeal, should leave be granted to the City, fairness dictates that the entire 

matter be reviewed by this Court. The issues on which the Appellate Division ruled 

against Plaintiffs, of which the most significant is whether this case was properly 

converted to an Article 78 proceeding, are at least as substantial as the issues on 

which the City now seeks leave to appeal. (See Brief for Plaintiffs-Appellants-

Respondents on Appeal (App. Div. Dkt. #9) at 30-34; Reply Brief for Plaintiffs-

Appellants-Respondents on Appeal (App. Div. Dkt. #14) at 26-30.) 

  



CONCLUSION 

For the foregoing reasons, the City's motion for leave to appeal to the Court 

of Appeals should be denied. Should the Court grant the City leave to appeal, 

Plaintiffs should also be granted leave to appeal. 

Dated: New York, New York 
September 9, 2021 
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