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PRELIMINARY STATEMENT

Plaintiffs seek leave to appeal to this Court from the
unanirﬁous ruling of th‘e_b Appellate Division, First Departrﬁent
thét New York City police Officers hired after July 1, 2009 cannot
cl_aini a sel;vice credit buyﬁack benéfit that the Legislaturé_ granted
té officers hired befo:t_ﬂe that date. Plaintiffs claim that the
Appellate Division misapplied this Court’s precedgnts in its
interi)retation of the pension laws. But the court’s decision applies
Well-established ihterpretive principles  to | discern  the
.L'egislat_ure’s clearly expressed intent. The Appellate Division
denied plaintiffs leave to éppeal. This Court should as well.

Plaintiffs straiﬁ to identify a leaveworthy iss.ue of stafutoi*y
‘Interpretation in this straightforward éase. Despite their efforts to
make the case seem to hinge on two isolated words in a statute,
the First Depértment correctly understood that its rcﬂe was to
interpret the pension statutes as a compréhensivé whole. The
court relied on its own precedent aﬁd that of this Coﬁrt, as well as
the plain statutory text, in construing Article 14 of the Retirerhent |

‘and Social Security Law ‘(RSSL) and the New York City



'Administrative Code. The pourt also relied on the history of
relevai;t legislative enactments .'and ‘a statement by the bill
sponsor about an enaetment’s purposé, which are -manifestly
1e'gitimate sburces of evidencé to help discern legislative intent, as
this Court has repeatedly i’ns'tructed..

These sources confirm that the Legislatﬁ.re did not inténd‘to
extend the service credit buyback proirision to the police officers in
qﬁestidn. Plaintiffs cannot manufacture a novel question.of :la‘w or
issue of stateﬁvide impdrtanée by asserting a Iﬁeritless statutory -

-interprétation that no finds n;), foothold in statutory text or
_législative history. This Court should deny plaintiffs’ motion for
leave to appeél.

OVERVIEW OF THE CASE

A. The tier system for Police Pension Fund
members

Police Pension Fund benefits are divided into a series of
“tiers” depending on when the police officers were hired.
Generally, officers in the earlier tiers are entitled to more

generous pension benefits than those in the later tiers.



quice éfficers hi_red between July 1, 1973 énd June 30, 2009
are Tier 2 members of the Police Pension Fund (Recofd'on A.ppealb
(“R™) 9, 194). lTié.r 2 was created in Article 11 o‘f the RSSL as an
“overlay” tiér, meaning that memberé receive benefits described in-
applicable Adﬁinistrative Code provisions as delimited by the
Article 11 provisions. RSSL §§ 400-51. Thus, the pension behefits
of Tier 2 poliCe officers are governéd by the Administrative Code to
the eict'en_t that its. provisions are consist’eﬁt with Article 11 (R9).

Tier 3 was enacted during fhe fiscélcrisis of the 1970s in'.
response to a demand for pension reforrﬁ to reduce the costs of /
govermﬁent. Tier 3 was codified in RSSL Arficle 14. RSSL §§ 500~
-~ 20, Unlike the earlier Tier 2 législaj:ion, Tier 3 was not an overlay
~ on the preexisting pension system but. an-entirely- new, stand-
alone retirement structure of benefits and contributions. See Civil
Service Employees’ Assn. v Regan, 71 N.Y.2d 653, 659 (1988). The
rights and leigations of Tier 3 members regarding contributidns
énd substanﬁve benefits are governed exclusively by - the
provisions of Artible 14. Thus, the Administrative Code provisions

governing Tier 1 and Tier 2 benefits do not apply to Tier 3



members unless those benefits are specifically granted in Article
14, Lynch-o. City of New York, 23 N.Y.3d 757, 773 (2014).‘1
| Policé officers hired startiﬁg July 1, 2009 are Tier 3 pension
members (R194). Despite the creation of Tier 3 in 1976, newly
hired New York _Cify police officers continued to be assigned to the
more generous Tier 2 sfatus until 2009 as a result of periodic
amendments to the RSSL extending the application of Tier 2 to
| certain members including police officers. Lynch, 23 N.Y.3d at
765—67. Those legislative extenders ended Whén Governor
Paterson vetoed a bill to exténd Tier 72 coverage to police officersl
~ for anothér two years. Id. at 767. As a result, police officers hired

after June 30, 2009 are Tier 3 members. Id.

1 Provisions of the New York City Administrative Code also apply to Tier 3
members, but only those provisions “relating to the reemployment of retired
members, transfer of members and reserves between systems and procedural

matters.” RSSL § 519(1). The benefit that plaintiffs seek plamly does not fall
within that scope.



B. The Legislature’s creation' of, and later
discontinuance of, a pension service credit
for unpaid child care leave

Plaintiffs .have never disputed the sequence of enactments
relevant to decide this case. In 2000, at a time when all nawly
hired police officers were placed in Tier 2, the Legislafure added a.
service credit buyback brovision far police officers. N.Y.C. Admin.
Code § 13-218(h). rPolice officers hired thereafter, who were in
Tier 2, could take advantag_e.‘of this benéﬁt, Whereas correction
officers hired during the same period could not.

In 2004, recognizing this disparity between the benefits
granted to police officers and thqse graated to correction officars,
the Legislature ahnended the Administrative Code correciaion
officera aould also buy back service credit for time 'spant on unpaid
claild care _leave. N.Y.C. Admin. Code § 13-107(k).'Because the
Administrative Code provision applied only ﬁo. Tier 2 correctioﬁ
officers, the Legislature amended Article 14 in 2005 so that‘Tier 3
| coﬁection officers could also take advantage of the beneﬁt. RSSL

§ 513(h).



In 2009, .newly hired police officers begah to join the pension
system in Tier 3, which did not provide a servicé credit buyback.
bénefit. In 2012, the Legislaturé took note th'at a provision in
Article 14 granted Tier 3 correction officers, 'but not police officers,
_the right to buy back sérvice credit for unpaid child care leave. In
respdnse,_ rather than making the benefit available to Tier 3 police
officers, the Legislature c'h_ose,. by a further amendment to Article
14, to elilﬁinate‘it for newly hired correction officers..It did so “in
| order_ to equate their benefits with Tier 3l police/fire benefits.” Bill
' Jacket, L2012, ch. 18 at 10, 18.

C. Procedura.l ' history | énd the  First

Department’s unanimous ruling in favor of
defendants

Plaintiffs filed suit in Supreme Couﬂ:, New York County
seeking a declarat;)ry judgment that Administrative Code § 13-
- 218(h) applieé to all Néw YOrk City police officers, r'egardles.s of
When-they were hired (R35). Suprefne Court, in deciding éross_-
motions for summary judgment, decided in favor of piaintiffs
(R13). The First Department reversed .in 4 unanimous decision.
Lynch v. City of New York, 162 AD.3d 589 (1st Dep't 2018).

6



In i'eversing, the -First -D-epartment considered the broad
statutory scheme governing .police pension benefits. First, the
court determined that, .for ,.Tier 3 members, rthe provisions in
Article 14 of the RSSL govern in the event of a conflict with
provisions in the Administrative (;ode. The Appellate Division
" noted that while Article 14 prqvided a service cré'dit bene-fit‘for
“Tier 3 correction officers, it pfovided no such benefit for Tier 3
police officers. Moreover, thé court explained, after police officers
began j'oining the pension fund in Tier 3, the Legislature did not
e.Xtend"-them the serﬁice Credit béheﬁt. To the contrary, fhe
Legisléture instead rescinded the .ber'lefit for newly hired
correction officers to a.c_hieve parity with their police counterp.arts. ‘
| This, the courf noted, was consistent with the Legislature’s intent -
1n creating Tier 3 to‘reduce costs and end the special treatment of
selected groups.

' Plaintiffs ﬁloved in the First Department for leave to appeal

to this Court. The court denied that motion..



REASONS TO DENY LEAVE

Plaintiffs’ motion for leave to appeal presents no issue of law

mer_iting this Court’s review. See 22 N.Y.C.R.R. § 500.22(b)(4). The

motion asks the Court to correct a purported error of statutory

interpretation by the court below. But the First Department

rightly rejected the mistaken interpretive approach that plaintiffs

urge here: reading isolated words of a statute out of context and
contrary to the Legislature’s clearly expressed intent. Plaintiffs’
simplistic reading W‘oulvd eievate two- words in the New York City
Administrative Code (the phrase “aﬁy member”) over all other
available evidence of legislative intent: the related statﬁtory
provisions, the enactment history of the relevant provisions

governing service credit, and case law construing the pension

scheme. But that is not how this Court has said statutory

interpretation should work.

- As the First Department correctly recognized, courts must

construe the statute as a whole, considering its various sections

~ together and with reference to one another. Matter of Avella v.

City of New York, 29 N.Y.3d 425, 434 (2017); Matter of N.Y. -



County quye_r_s’.A_ssn. 0. Bloomberg, 19 N.Y.3d 7 12, 721 (2012).
This holisi:ic approach is particularly important in the coﬁtext of
the pension laws, where “the 'Legislaf;ure has spokeﬁ to an issue
simultaneously in -sepal_",ate laws, sometimes cross-referencing
them, and has ‘repeatedly- ad‘opted and amended pertinent
- provisions piecemeal throughout decades.” Sutka v. Conners, 73
N.Yi2d '39.5,'40’3—04 (1989)..-.111 holding that the service credit .
buyback provision did ﬁot apply to police officers hired after Jiﬂy
1, 2009, the Appellate'Divi.sion properly employed the tools of
s‘patutory interprététion that this Court has long approved and
employed. Plaintiffs’ attémpts to manufacture a novel issue of law
or matter of public importanée are unavailing..
A. The Appellate Division correctly app‘lied

settled law in interpreting: the pension
statutes as a whole. _ : ' :

Plaintiffs raise two main cha11engés to the Appellate
Divi_sioh"s statutory interpretation: (1) the court’s consideration of
the enactment history. and legislative history of the successive -
reviéions to the childcare lea\fé service credit buyback benefit, and
(2) the court’s resolution of a supposed te-nsion' between the

9 .



conflict provisions in the relevant sections of the Adininistrative
'Code: and RSSL Article 14. But the First Dep‘artment’s reasoning
on both fronts folldws directljr from settled precedent. |
1. The First Dei)arfment appropriately
considered the enactment history of the
pension service credit provisions and
.thei_r legislative histories.

The First Department committed no error by looking to a
2012 enacj:mént and related legislative history in interpreting the
scope of a beneflit'granted in 2000. When interpreting the body of

" pension law as a whole—as this Court has instructed—the First -
Départmént correétly considered the various enactme-nts
exf)‘anding and limiting the scﬁpe of the service credit buyback
benefit and the législative history of those enactments
illuminating how .the Legislature understands the relevant
statutory provisions to intefact. Far from eﬁgaging In some novel

mode of analysis meriting further review, the court simply applied

~ fundamental principles of statutory interpretation as set forth by

this Court.

10




As summarized above (supra ' 5-6), the enactment‘ and
legislative history of the service credﬁ: buyback provisions for
police a_nd correcfioﬁ officefs demonstrate that’t_hé Legislature.
| intended to match benefits for those two groups of officers.A First,
the Legislature granted the benefit ‘to 'police officeré, and follm%red |
_suit bﬁf granting it to correction officers. Then, when newly hired
police offiéers could not claim the benéfit because they joined the
pension system in Tier 3, the Legislature simﬂaﬂy rescinded the
benefit for cbrrection officers. Plaintiffs offer no reason that the |
First Department—or any courteought to have .Willftﬂl'y‘blinded
itself to this history or its implications for interi)reting the pension
statutes.

‘The-fact that some of these enactments postdate the statute
immediately at issue is irrélevant where the court’s task is td
interpret the pension scheme aé; a -whole. Consideration of later
enactrﬁents is nbt_ an attempt to retroactively amend prior
‘1eglslation; ‘it is an acknowledgment of the Législature’s
demonstrated understaﬁding of its dwn statutes defining the

~ benefits currently available to members of the pension system.

11



Similarly misguided is plaintiffs’ attack on the First

Departmeht’s use of 'legislative history. To start, this Court has

made clear that when discernihg the Legislature’s infent in
drafting a 'stétuté, courts look. to the language of the statute and.
the statﬁte’s legislative history. Rfley v. County of Broome, 95
N.Y.2d 455, 463 (2000); Sutha, _73 N.Y.2d at 403-04. Thus,
because it was appropriate to cohsider. the entirety of the relevant
pension étatute-——even those portions postdatihg the provision
nominally at issue héreuit was éofrect to consider the legislative
history informing those .e-nalctments.

| Withbut addressing this point, plaintiffs suggest that the
statements from a legislative Sponsor’s ﬁemo and the Division of
the Budget report on the 1egislétion may not be reliable indicators
of legislatiVe- ‘intent (Mot. for Léave 17-18). Thié is a curious
argument where, merely a few ﬁages earlier, ‘plaintiffs

acknowledged that such sources are rélevant In statutory

interpretation (Mot. for Leave 14). Indeed, clear precedent shows

that plaintiffs got it right the first time. See, e.g., Matter of Suarez

v. Williams, 26 N.Y.3d 440, 447-48 (2015); Cayuga Indian Nation

12



of N.Y. v. Gould, 14 N.Y.3d 614, 649 (2010); Matter of Williams v.
Dep’t of Corr. & Cmty. Supervision, 136 A.D.3d 147, 154 (1st De_p’t
2016); 259 W. 12th, LLC v. Grossberg, 89 A.D.3d 585, 586 (1st
Dep't 2011)..2

Moreover, while -plai_ntiffs speculate without even a hint lof
evidentiéry suiaport that the sponsor’s memorandum erroneously
deécribed fhe Legislature’s understanding of its own legislation
| (Mot. for Leave 19-20), they point to Ano evidence t_hat anyone
understood the service credit benefit to be available to Tier 3
police officers, either at tirlat time or at any point before théy
brought this suit. If fhe étatement in the sponsor’s memorandum
were incofrect, as plaintiffs contend, one would expect to see some
evidence of disagreement in the legislative history (or anywhere).

But plaintiffs have identified nothing at all to support their claim.

2 Plaintiffs’ argument is made even more curicus by the fact that they
repeatedly rely on similar, or even less reliable, statements in their own
motion (see Mot, for Leave 6, 11, 20). Indeed, plaintiffs, too, rely on a Division
of the Budget report, Bill Jacket L. 2000, ch. 594 at 4 (Mot. for Leave 6, 11,
20); as well as a letter drafted by a single Assembly Member, Bill Jacket L.
1999, ch. 646 at 9 (Mot. for Leave 8, 11, 20); and even a letter submitted by a
teachers’ union (which does not speak to the intent of the legislators who

actually voted to pass the legislation), Bill Jacket L. 2000, ch. 552 at 14-15
(Mot. for Leave 6). ' ‘

13



In any event, contrary to plaintiffs’ sugges—ti(.)n, the First
Department did not rely on legislative history tb the exclusion of
the legislation itself. Instead, the cfucial factor in the court’s
analysis was an act of the Legislatuz.'e—.the fact that in 2012, the

Legislature amended the statute so that newly hired correction
officers Wbuld not be entitled tb the séririce credit buyback benefit.
| Eliminaﬁng a benefit_ for correction officers that continued to exist_
for Tier 3 police officers would have béen contra-rjfto'one of the
: Le_gislatﬁre’s stated purposes in enacting Tier 3, which was to
- “provide uniform benefits for all public emp’loyee_s' and eliminate

the costly special treétment of selected groups inherent in the
prévious program.” Lynch, 23 N.Y.3d at 765 (quoting Mem. from

Robert J. Morgado [Secretary to fhe Governor] to Judah Gribetz

[Governor’s Counsel), Bill Jacket, L. 1976, ch. 890).

Even setting'as_ilde the Legislature’s clearly stated intent to
equate 'police ‘and fire benefits with those granted to correction
officers, plaintiffs have never offered any reason to believe that
the Legislature intended to grant Tier 3 police officers—and only

police officers—costly special treatment. With or without the

14



statemen‘t. from the legisrlative history, the Legislature’s intent
was clear-from the sefies of enactments that help comprise the
pension statutes.
vPla_intiffs.’. refusal to acknowledge the proper framework for
Interpreting the ﬁensién sté.tutes is further laid bare by their
niisleading and heavily elided quotr—itioh‘s of thg First
Department’s decisibn suggesting that, despite its unanimous
ruling, the court believed the statute supports plaintiffs’ position
- (Mot for Leave 4, 8). Tﬂe court said no such thing. While the court
acknowledged that the particular ﬁrovision at issue -did' not
distinguish between pension tiers on its face, the court went on to
explairi that “the broader statutory scheme and Iegislative history”
yindicated the City’s interpretation. ‘Lyn.,ch-, 162 AD.3d at 590
(citations. orﬁitted). Similarly, the court nofed that while the
legislative history did not distingﬁish between the tiers, at the
time § 13-218(h) was enacted, no police officers were enrolled in
Tier 3 and the benefits for Tier' 1 and Tier 2 memberé were
virtually identical. Id.r at 5901_'& n.l. In short, the Appellate

Division correctly interpreted the statutes as a whole, both in the

15



cbntéxt of -other, related .statutor'y provisions énd the state of the
world as it existed when the statutés were enacted. Plaint‘iffs-‘try
to hide the ball by leaving fhat contexf out of their ciuotations to
the court’s decision. In fac;c, the First Department did exactly what
“this Court has inétrucﬁtéd and considered the p‘énsion statutes as a
comprehensive whole and not as context-free fragments.
2. The First Department properly applied

- this Court’s precedents to resolve the
purported statutory conflict here.

There' is also no merit to plaintiffs’ contention that the
Appellate Division erred by finding that Article. 14 of the RSSL
controls over a conflicting proviéion in the Administrative Cod(‘—":.-'
Plaintiffs claim that both statutes contain provisions purporting to
control in the face of conﬂicf with other statﬁtes and that the
later-enacted sfatute should control inl such a situation (or that
the resolution is a question that demands this Cour_t’s guic_iance)
(Mot. for Leave 12-13, 16f17).- But plainfiffs'ignore the fact that
this Court haé already resolved the question they press here.

This Coui't has repeatedly rnade. clear that where the Néw
York City Administfative Code and Article 14 conflict, the termé

16



of Article 14 controi. In Matter of Kaslg)LiJ v. City of New York, this
Court held that a Tier 3 member's pension was defined “in its
entirety” by Article 14. 23 N.Y.ad 78,. 80 (2014). Similarly, in
Wertheim v. New York City Teachers’ Retirement System, the First
Department and this Court held that the terms of a Tier 3 pensiori
are established solely by Articie 14. 91 A.D.2d 514, 516 (1st Dep’t
1982), aff’cil for reasons stated below 58 N.Y.Zd. 1043 (1985). So, as
the Fii"st Department correctly recognized here, where the terms
of Article 14 and the Administrative Code come into direct éonﬂict,
~Article 14 controls. ‘Plaintiffs admitted as much in their merits
briéﬁng before the F1rst Departrilent (Resp. Br. at 17).

Hére, plaintiffé claim there is a dir.ect conflict between the
conflicts provision of Administr&itive Code § 13-218(h) and the
nearly identical pr(ivision in RSSL § 500(a). Plaintiffs offer no
‘reason why a conflict between such conflicts provisioris should be
treated any differeiitly than a conflict between any other
provisibns"of those statutes. There is no i'easdn for this Court to

| again consider an issue it has already resolved. See Maiter of

Kaslow, 23 N.Y.3d at 80.

17



Nor does it save plaintiffé’ argument to point to the fact that

| § 13-218(h) was enacted after Article 14 (see Mot. for Leave 12—

13). Plaintiffs’ reasoning overlooks the crucial fact that, at the

time § 13-218(h) was enacted, newly hired police officers were still

“being blacéd in Tier 2. The placement of newly hired police officers

in Tier 3 did not happen for another nine years, _‘and was the..
result of legislative action (via a gubernatbrial veto) that post-
dates the enactment of § 13-218(h). Had the Goﬂrernor signed into
law a new pension tier applicable ‘to newly hired police officers in
2009, plaintiffs could not plausibly afgue that § 13-218(h) ﬁras the
last-enacted statute. Yet that is functionally what happened Wheﬁ
Governor Paterson vetoed the bill extending Tier 2 coverage to
polic_e officers going forward.

In any event, the supposed conflict that pléintiffs push here
ig illusory. Tier 3 is a.stand-al_one retirement system that defines
the rights and obligations of Aits members in theif entirety. See
Regan, 71 N.Y.2d at 659. As this Court has held, benefits that are
not expressly included in Artficle 14 are not available to Tier 3

members, even if those same benefits were available for Tier 1 and

18



Tier 2 members. Lynch, 23 _N.Y.Bd at 773. In this instahce, _the
Administrative Code provides a substantive benefit for one set of
efnployees while Article 14 does not provide that benefit to a
different set of employees. There is no conflict in this
arrangement—;these disparities exisf by legislafive désign, and
plaintiffs’ .attelﬁpt .to éonvince the court otherwise is a naked
atteinpt to thwart thatr design. This Court has repeaﬁedly rejected

such attempts. See Lynch, 23 N.Y.3d 757; Kaslow, 23 N.Y.3d 78.

B. Plaintiffs’ meritless statutory argument does
not create a novel issue of public importance.

Contrary to plaintiffs’ contention (Mot. for Leave 10-11), |
merely positing a Iﬁeritless statutory ipterprétation fhat,‘ if
correct, would affect many pension members is not enough to
create an iésue of public imi)ortance.

Likewise, the fact that this Court has gr;etnted leéve ‘to
appeal in other penéion—related matters iIS irrelevant -(Mot. for
-Leavé 11-12). Tflis Court has grénted Iéavé to appeal numero‘us
cases in any number of legal spheres. But those grants are hardiy

indicative of a per se rule that pension (or other) matters are

19



neéessarily leaveworthy. Plaintiffs offer no reason why this case is |
- more worthy of cbnsi‘deration by this Cqurt than any number of
. other cases interpreting the pension statutes.

Finally, if any general principle of statutory interpretation
actually required clarification, as plaintiffs :contend, this is not the
case to address it. This case is inextricably bound up with the
particulars of thé pension stétutes .generaﬂy, and. fhe service
'éredit buyback provision speciﬁéally. Thus, 'interpreting the
stafute reqﬁires examining a coinﬁiex and interlocking serieé of
. legislative enactments codified in two eﬁtirely separateplaces (the
New York City Administrative Code and the state RSSL) that
have been modified pi_ecemeéll over several decades. The resolution
of this matter is so bound up with the specifics of the statutes at

issue here that it would be a poor vehicle for attempting to clarify

any broader legal principles.
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CONCLUSION

This Court should deny plaintiffs’ motion for leave to appeal

from the unanimous decision against them.

Dated: New York, New York
January 3, 2019

Respectiully submitted,

ZACHARY W, CARTER
Corporation Counsel

- of the City of New York
Aftorney for Defendants

A MoorE |
Asgsistant Corporation Counsel

100 Church Street
New York, New York 10007
212-356-0840

, jomoore@law.nyc.gov
RICHARD DEARING )

CLAUDE S. PLATTON
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of Counsel -
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