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COURT OF APPEALS
STATE OF NEW YORK

__________________________________________________________ X
In the Matter of the Application of (New York County Clerk’s
Index No. 151950/2021)
EDWIN AGRAMONTE, OMER OZCAN
and RAPHAEL SEQUIERA,
AFFIRMATION OF
Petitioners-Appellants, ARTHUR Z.
SCHWARTZ IN
For an Order Confirming an Arbitration SUPPORT OF MOTION
Award Under Article 75 of the CPLR, FOR LEAVE TO
APPEAL TO THE
-against- COURT OF APPEALS
LOCAL 461, DISTRICT COUNCIL 37,
AMERICAN FEDERATION OF STATE
COUNTY AND MUNICIPAL EMPLOYEES,
by its President, JASON VELZAQUEZ,
Respondent-Respondent.
X

ARTHUR Z. SCHWARTZ, an attorney at law duly admitted to the Bar of
the State of New York, and attorney for Appellant, declares, under penalty of
perjury:

1. I am the lead attorney in this matter, and I am fully familiar with the
facts and circumstances herein.

2. This appeal involves an expansion of this Court’s decision in in

Martin v. Curran, 303 NY 276 (1951), which, after over 100 years of New York



Courts playing a critical role in the protection of union members’ rights during the
union election process, has been used by the First Department to shut off equitable
judicial remedies for union members whose rights have been violated during the
course of a union election.

3. Martin v. Curran was decided in 1950 as a response to an effort to
seek damages from a union for an article in the union newspaper which, allegedly,
defamed a union member.

4. The Martin Court created a defense for unions, in cases involving
intentional torts, drawn from Section 13 of the General Associations Law, holding
that “suits against association officers, whether for breaches of agreements or for
tortious wrongs, [are limited] to cases where the liability of every single member
can be alleged and proven.” Section 13 of the General Associations Law states, in
relevant part: “An action or special proceeding may be maintained, against the
president or treasurer of such an association, to recover any property, or upon any
cause of action, for or upon which the plaintiff may maintain such an action or
special proceeding, against all the associates, by reason of their interest or
ownership, or claim of ownership therein, either jointly or in common, or their
liability therefor, either jointly or severally.”

5. Subsequent to Martin, until now, despite the shift of most union

democracy cases to the Federal Courts under the passage of the Labor



Management Reporting and Disclosure Act, 29 USC Sec. 401 et seq., union
members have enforced, in the New York Courts, the rights granted to them by the
union constitution and by-laws, including the right to stand for election to union
office. See, LaSonde v. Seabrook, 89 A.D.3d 132, 137 (1st Dept. 2011); Litwin v.
Novak, 9 A.D.2d 789 (2nd Dept. 1959); Daley v. Stickel, 6 A.D.2d 1 (3rd Dept.
1958); Arnold v. District Council No. 9, Intern. Broth. of Painters and Allied
Trades, 97 Misc.2d 302 (Sup Ct, NY County 1977), reversed on other grounds, 61
A.D.2d 748 (1st Dept. 1978); Mulligan v. Local 365, United Auto Workers, 1978
WL 26575, at *1 (Sup. Court NY County, Dec. 01, 1978); Beiso v. Robilotto, 26
Misc. 2d 137 (Sup. Court Albany Cty 1960); Maineculf v. Robinson, 19 Misc. 2d
230 (Sup. Ct. Kings County 1958); Caliendo v. McFarland, 13 Misc 2d 183 (Sup.
Ct. N.Y. County 1958); Braithwaite v. Francois, 2021 NY Slip Op 30690 NY
County March 2, 2021 (Appendix A); Noe v. Local 983 Motor Vehicle Operators
Union, 2022 WL 2101600 (Sup Cy. NY County May 18, 2022); and see
International Association of Machinists v. Gonzales, 356 U.S. 617, 618-619
(1958); Libutti v. Di Brizzi, 343 F.2d 460 (2nd Cir.,1965); see also Summers,
Judicial Regulation of Union Elections, 70 Yale L.J. 1221, 1231-1233.

6. The assertion that a union cannot be sued, even for injunctive relief
addressed to violations of a union members’ right, under the law set forth above

unless every member ratifies the union’s actions is misplaced. This Court’s reading



of the General Associations Law in Martin v. Curran are properly applied, at best,
to common law intentional torts (they don’t even apply, for reasons which are
unclear, to negligence claims, see Palladino v. CNY Centro, 23 N.Y.3d 140, 152
(2014), Torres v. Lacey, 3 A.D.2d 998 (1st Dept. 1957); Salemeh v. Toussaint, 29
A.D.3d 411, 412 (1st Dept. 2006); Piniewski v. Panepinto, 267 A.D.2d 1087 (4th
Dept. 1999) (negligent appointment and retention of an employee)) . This Court
did extend Martin to a suit involving the breach of a contract by a union, in
Palladino v. CNY Centro, Inc. 23 N.Y.3d 140 (2014) (where this Court
acknowledged that “the Martin rule has been criticized as essentially granting
unions complete immunity from suit in state court. /d. at 148.) But this Court, in
fact, has recognized that in the realm of internal union affairs, Martin, as a matter
of public policy, does not bar suit.

7. The controlling Court of Appeals case, we submit, is Madden v.
Atkins, 4 N.Y.2d 283, 294-96 (1958). Madden involved the expulsion of a union
member from a union, which was challenged as violative of the union constitution.
The expelled member sought reinstatement, and damages against the union. The
Appellate Division (Second Department) granted the injunctive relief (“It is
therefore our conclusion that the expelled appellants are entitled to judgment

directing that they be reinstated as members of Local and that all rights as



members thereof be restored to them”), but found that Martin barred the award of
damages. See Madden v. Atkins, 4 A.D.2d 1, 18 (2nd Dept. 1957).

8. This Court, in Madden v. Atkins, 4 N.Y.2d 283 (1958), affirmed the
propriety of granting injunctive relief (which is all that the Petitioner-Respondents
sought here), and reversed on the First Department on damages—allowing a
damage claim to be brought. Madden v. Atkins, 4 N.Y.2d 283, 294-96 (1958).
What this Court said is particularly germane to the conclusion reached by Judge
Perry in this case, and explains why, as we point out above and below, there have
been dozens of cases like this case in the 64 years since Madden:

The Appellate Division was of the view, however, that
the precedents forbade an action against the union for
damages, unless the proof established an authorization or
ratification of the expulsion by all of the members and
thereby rendered each and every one of them responsible
for the wrong committed. While we have held that to be
the law where damages are sought against an
unincorporated union on account of a libel (see Martin v.
Curran, 303 N. Y. 276), the rule is otherwise in cases of
wrongful expulsion.

Upon analysis, the decisions sustain the right of one
wrongfully expelled to recover damages from the union,
for what amounts to a breach of contract (see, e.g., Polin
v. Kaplan, 257 N. Y. 277, 281-282, supra), even though
only a portion of its membership may have favored, or
voted for, the action taken. In some cases, it is true, on
the evidence adduced, it has been held that there was no
liability (see Glauber v. Patof, 294 N. Y. 583, 584;
Browne v. Hibbets, 290 N. Y. 459, 467, supra.; Havens v.
King, 221 App. Div. 475, 481-482, affd. sub nom.
Havens v. Dodge, 250 N. Y. 617, supra), but in others



this court has unequivocally decided that, if damages are
proved, the union is liable notwithstanding the fact that
all of its members had not actually participated in or
approved the expulsion. (See, e.g., Blek v. Wilson, 262 N.
Y. 253, 255, remittitur amended and a new trial ordered
on the question of damages 262 N. Y. 694; Polin v.
Kaplan, 257 N. Y. 277, 286, supra, motion for
reargument denied 257 N. Y. 579; Shapiro v. Gehiman,
244 App. Div. 238, 243, mod. on other grounds sub nom.
Shapiro v. Brennan, 269 N. Y. 517; see, also, Real v.
Curran,285 App. Div. 552, 553; Brooks v. Engar, 259
App. Div. 333, 334, appeal dismissed 284 N. Y. 767.)
Polin v. Kaplan (257 N. Y. 277, supra) is illustrative of
the cases in which the union has been held responsible
for damages. An officer of the local had presented
charges against the plaintiffs at a regular meeting of the
membership; the union’s executive board reported its
findings and judgment to a regular meeting of the
membership; and the members at that meeting voted to
approve and confirm the board’s determination that the
plaintiffs be expelled. On such facts, and those in the
case before us are indistinguishable, this court decided
that the plaintiffs were entitled to recover for wages lost
as a result of the union’s action in wrongfully expelling
them and, indeed, the court denied a reargument sought
solely on the ground that damages could not be awarded
against the union (257 N. Y. 579). And, in Blek v. Wilson
(262 N. Y. 253, 255; 262 N. Y. 694, supra,) where the
plaintiff was unjustly suspended by vote, not of the
membership, but of the executive board, we similarly
held that the union was responsible for damages, if any,
suffered by the plaintift.

In short, the principle to be educed from the decisions
involving wrongful expulsion is this: Where it is brought
about by action on the part of the membership, at a
meeting or otherwise, in accordance with the union
constitution, the act of expulsion will be regarded as the
act of the union for which damages may be recovered
from union funds. Where, however, proof of such union



action is lacking, the claim for damages against the
organization must fail.

Martin v. Curran (303 N. Y. 276, supra), upon which the
defendants principally rely, is quite different from the
present case. That was an action seeking damages from
the union for an alleged libel published in a union
publication. The complaint was dismissed for failure to
allege that the libel had been authorized by the union
membership. There was no occasion to consider the
nature of the proof that would warrant a finding that the
libel was an act of the union rather than that of the
individuals who composed it. For the wrongs complained
of in the case before us, the requisite participation of the
membership was sufficiently shown to justify liability
against the organization, even though not against the
individual members.

It is certainly not too much to expect that a labor union,
of all organizations, should not deprive its members of
their jobs or of job opportunities without proof, fairly
raised and fairly heard, of substantial wrongdoing. Nor,
as the cases earlier cited recognize (e.g., Polin v. Kaplan,
257 N. Y. 277, supra.; Blek v. Wilson, 262 N. Y. 253,
supra), 1s it too much to require the union to assume
responsibility for the wrongful expulsion of a member by
a number less than all where the membership has
expressly provided for such a delegation of disciplinary
power. By sanctioning the delegation of authority, the
membership subjects the funds of the union to liability
for the abuse of such power by those entrusted with it.

As 1s manifest and as already remarked, a contrary result
would have far-reaching consequences. If one
wrongfully expelled has no redress for damage
suffered, little more is needed to stifle all criticism
within the union. (Emphasis added)

Madden v. Atkins, 4 N.Y.2d 283, 294-96 (1958).



0. The last phrase we cite is particularly compelling, because unless
public sector union members, who are not covered by the Federal Labor
Management Reporting and Disclosure Act, have recourse to the courts to address
union elections, those elections are subject to the whims and fancies of union
officers seeking to keep themselves in power. And unlike the Court of Appeals’
recent ruling in Palladino v. CNY Centro, Inc, 23 N.Y.3d 140 (N.Y. 2014), which is
addressed to duty of fair representation claims, there is no N.Y. Public Relations
Board (PERB) jurisdiction over union elections (just as it has no jurisdiction over
union discipline cases).

10.  The import of Madden is not only that suits for injunctive relief for
violations of the union constitution are allowed post-Martin, but that suits for
damages caused by union officers to whom official duties are delegated (such as
the Election Committee here) are allowed.

11. The decision below says that members whose rights are violated
during a union election have no judicial remedy. This is a decision which carries
Martin one step too far, and which this Court needs to address lest union members,
who cannot litigate breaches of local union constitutions in Federal Court,
Murdock v. American Maritime Officers Union National Executive Board, 2022
WL 2714005, at *5 (S.D.Fla., 2022) (but can litigate breach of national union’s

constitution in Federal Court, Wooddell v. International Broth. of Elec. Workers,



Local 71, 502 U.S. 93, 95 (U.S. Ohio, 1991)), under the First Department’s
decision can have their rights to fair union elections stepped on by their local union
officers without remedy.

12.  This affirmation is submitted in support of Petitioners-Appellants’
Motion for Leave to Appeal addressed to this improvident expansion of the
General Associations Law and Martin v. Curran, which expansion would leave
union members whose rights are being violated with no remedy. In fact, if the
leadership of a union decided to cancel all elections called for in a union
constitution, the decision below would allow that leadership to stay in office for
life. The decision, if allowed to stand, will deny union members the right,
exercised for the past 90 years, in line with Polin v. Kaplan, 257 NY. 277 (1931)
(where this court held that union constitutions were a contract between the member
and the union, enforceable by union members in the State of New York), to

challenge corrupt union leaders in court.

STATEMENT OF ISSUES PRESENTED

A. Are New York State Courts barred by Section 13 of the General
Associations Law from hearing cases brought by union members, seeking
injunctive relief addressed to a union election, arising from an alleged violation of

the union constitution?



The Appellate Division ruled that such lawsuits are barred. Appellants urge
this Court to reverse.

B.  Are New York State Courts barred by the Court of Appeals Decision
on Martin v. Curran from hearing cases brought by union members, seeking
injunctive relief addressed to a union election, arising from an alleged violation of
the union constitution?

The Appellate Division ruled that such lawsuits are barred. Appellants urge

this Court to reverse.

JURISDICTIONAL STATEMENT

13.  Jurisdiction of this Court is predicated on CPLR § 5602(a)(1)(i). This
is an appeal in an action originating in the Supreme Court, dismissed on a Motion
to Dismiss. The Appellate Division’s Decision and Order is a final determination
as it affirmed the Supreme Court dismissal. There is no appeal as of right in this

instance.

THE COURSE OF PROCEEDINGS BELOW

14.  On February 25, 2021, on the eve of the Local 461 nominations
meeting, Petitioner-Appellants filed an Article 78 Petition seeking to restrain that
meeting from occurring. Because the matter required a judge before the morning
and none was assigned, the matter was temporarily assigned to Judge Dakota

Ramsuer, who held a hearing on the morning of the election and denied a

10



Temporary Restraining Order and a Preliminary Injunction (Exh. 1), finding that
Petitioners had a post-election remedy at the U.S. Labor Department and therefore
did not suffer irreparable injury.

15.  On March 2, 2021 Judge Franc Perry, who was assigned to the case,
granted a Temporary Restraining Order (Exh. 2), which he later vacated because of
Judge Ramseur’s order (Exh. 3).

16. After Petitioners-Appellants completed their post-election internal
union appeals, and appealed to the U.S. Department of Labor (which declined
jurisdiction over a public sector union), the Appellants filed an Amended Petition
(Exh. 4) seeking to have the Supreme Court overturn the results of the election.
Respondents-Respondents moved to dismiss that Amended Petition.

17.  On February 1, 2022, the Supreme Court issued a Decision and Order
(Exh. 5), granting the Motion to Dismiss and denying the relief requested in the
Amended Petition.

18. A timely notice of appeal to the Appellate Division First Department
was filed on March 1, 2022.

19.  The Appellate Division First Department issued a unanimous decision
on October 13, 2022, (Exh. 6) affirming the decision of the Supreme Court. The
Court held that:

Supreme Court correctly granted the union’s motion to
dismiss the amended petition. The petition, which

11



20.

21.

22.

23.

interposed claims alleging breach of contract and
violation of the common law of elections in New York,
failed to plead “that each individual union member
authorized or ratified the [allegedly] unlawful actions”
(Charter Communications, Inc. v. Local Union No. 3,
166 A.D.3d 468, 469 [1st Dept 2018], citing Martin v.
Curran, 303 NY 276 [1951]). Moreover, the law is well
settled that suits for breaches of agreements or for
tortious wrongs against officers of unincorporated
associations, including unions, are limited to situations in
which “the individual liability of every single member
can be alleged and proven” (Martin, 303 NY at 282; see
General Associations Law § 13; Palladino v. CNY
Centro, Inc., 23 N.Y.3d 140, 147-148 [2014]; Catania v.
Liriano, 203 A.D.3d 422, 423 [1st Dept 2022], appeal
dismissed 38 N.Y.3d 1049 [2022]).

Notice of Entry was served on October 19, 2022 (Exh. 7).

This Motion is timely filed.

STATEMENT OF FACTS

Given that the decision below was on a Motion to Dismiss, this
Statement of Facts is drawn from the Amended Petition (Exh. 4) and the
supporting affirmations filed in the Supreme Court.
Petitioners, Edwin Agramonte, Omer Ozcan, and Raphael Sequiera,
are members of Local 461. Local 461 is affiliated with the American Federation of
State, County and Municipal Employees (hereinafter “AFSCME”) and is a
constituent of AFSCME’s administrative subdivision, District Council 37
(hereinafter “DC 37”). Local 461 has its offices at 55 Broad Street, New York,

New York. Local 461 is governed by its Constitution, and the Constitution of

12



AFSCME, the relevant portions of which are annexed to the Petition as Exhibits
B1 (Membership), B-2 (Model Local Constitution), and B-3 (Election Code).
Petitioner Agramonte is a year-round lifeguard who was nominated to run for
President of Local 461, and Sequiera and Ozcan have worked for decades as
seasonal lifeguards and were nominated to run for other offices.

24. Defendant Jason Velzaquez was, at the time the last Local 461
election was conducted, allegedly, the President of Local 461. In October 2020
Local 461’s parent union, AFSCME, removed Franklyn Paige, who had been
President for 25 years, upon charges brought by Petitioners Ozcan and Sequiera,
because he had not held membership meetings for many years. Velzaquez was
Vice President but deferred taking the office of President, so the Local 461 Board
elected Cynthia Valle as President. Shortly after being elected, Ms. Valle left
employment as a lifeguard, and in an alleged vote by the remaining six officers and
Executive Board Members, Mr. Velzaquez became President. Velzaquez was sued
in his official capacity pursuant to the General Obligations Law.

25.  Local 461 represents all non-supervisory lifeguards employed by the
NYC Parks Department. Around 30 are employed year-round at various City Pools
that are open year-round. The remainder work at pools and beaches open in the late
Spring (approximately Memorial Day) through Labor Day, approximately 1,150

people.

13



26. Seasonal lifeguards have priority in being called back for the
subsequent season, as long as they pass a swim test, and many Local 461 members
have worked as lifeguards for 10-20 years. All these lifeguards work under terms
contained in a collective bargaining agreement negotiated by Local 461, and which
is supposed to be ratified by the members of Local 461.

27.  Under the recently removed 25-year President of Local 461, Franklyn
Paige, members who worked seasonally were not allowed to play any role in the
local. They have never been allowed to vote in elections, vote on collective
bargaining agreements, or run for office.

28. The Local 461 Constitution at Article IV contains the following
provisions concerning membership:

Section 1. Eligibility. All lifeguard personnel employed
by the New York City Department of Parks, except
supervisors are eligible for membership in this local
union subject to the requirements set forth in the
Constitution of the International Union.

Section 4. Membership dues shall be payable monthly in
advance to the local secretary-treasurer and in any event
shall be paid not later than the 15th day of the month in
which they become due. Any member who fails to pay
dues by the 15th day of the month in which they become
due shall be considered delinquent, and upon failure to
pay dues for two successive months shall stand
suspended. Provided, however, that any person who is
paying his dues through a system of regular payroll
deduction shall for so long as he continues to pay through
such deduction method, be considered in good standing.

14



29. The AFSCME Constitution' also contains language relevant to
membership, at Article I1I:

Section 5. If a member remains eligible for membership
and pays dues by the 15th day, or such other day
specified in the local union constitution, of the month in
which they become due, that individual shall be
considered in good standing; provided however, a
member who pays dues through a system of regular
payroll deduction, bank draft, or similar system, shall be
considered in good standing for so long as the member
continues to pay dues through such deduction method.
Any member who fails to pay dues by the day of the
month in which they become due shall be considered
delinquent, and upon failure to pay dues for two
consecutive months shall lose their good standing status
and stand suspended.

Section 9. When a member is unemployed, on leave for
military service, or on unpaid leave for more than twenty
days in any calendar month, such member shall, upon
request, be entitled to credit for membership dues for the
period of unemployment, military service, or unpaid
leave but not to exceed six months within any twelve-
month period.

30. Under Article IV of the Local 461 Constitution, the following
provisions also apply:

Section 1. Officers. The officers of the local union shall
be a president, a vice-president, a secretary-treasurer, and
five (5) executive board members. These eight (8)
persons shall constitute the executive board of the local.

' AFSCME (American Federation of State, County and Municipal Employees) is the parent
union to Local 461.

15



Section 2. Terms of office. All officers and members of
the board shall serve in office for a term of three years
commencing with the 1994 election.

Section 4. Nominations. Nominations of office shall be
made at a regular or special meeting of the local. At least
fifteen (15) days’ advance notice shall be given the
membership prior to the nominations meeting. A
nominating committee may be appointed or elected to
make nominations but whether or not such a nominating
committee is used, nominations shall be permitted from
the floor. All regular elections shall be held in the month
of February. Nominations and elections may be held at
the same meeting provided the notice sent fifteen (15)
days’ in advance clearly states the intention to hold both
nominations and elections on the same date.

Section 5. Eligibility for Office.

(a) To be eligible for office (other than that of the
president), a member must be in good standing for one
year immediately preceding the election. For a member
who is transferred into this local from another AFSCME
local, this requirement shall be satisfied if such member’s
combined membership in good standing in both locals is
one year at the time of the election and the majority of
the entire year has been in membership status in Local
461.

(b) To be eligible for the office of president, a
member must be in good standing for three years
immediately preceding the election. For a member who is
transferred into this local from another AFSCME local,
this requirement shall be satisfied if such member’s
combined membership in good standing in both locals is
three years at the time of the election and the majority of
the entire three years has been in membership status in
Local 461. However, in addition to the three-year
membership requirement, to be eligible for office of the
president, the member must have spent the entire

16



previous year as a member in good standing in Local 461
and not any other AFSCME local. -

Section 6

(a) Prior to nominations, the president shall appoint an
election committee and one member of the committee to
serve as its chairperson.

(b) A member of the election committee who accepts a
nomination for officer must relinquish his/her committee
post. The committee will be responsible for ascertaining
the eligibility of all candidates for office in this local.

(c) The election committee shall be responsible for the
conduct of the election as well as any run-offs that may
ensue.

(d) The election committee shall prepare a final report for
the membership upon completion of the electoral
process. Upon acceptance of the committee’s report by
the membership, the committee may be discharged by the
president.

Section 7. Integrity of the Electoral Process. All elections
in this local union shall be conducted by secret ballot
vote and afford all eligible members a reasonable
opportunity to participate (vote).

Section 8. Adherence to Elections Process. All matters
concerning local union nominations and elections shall at
all times be subject to the provisions of Appendix D
entitled Elections Code of the International Union
Constitution and the elections Manual published by the
International.

Section 10. Eligibility to Vote. To be eligible to vote in
the local election, a member must be in good standing at
the date of the election.

17



31. Although the Local 461 Constitution calls for elections in February,
they have never been heard in February. The available information shows as
follows:

a. 2018 Election — Nominations meeting scheduled for June 4,
2018 at 10 a.m. (during a workday). Minutes show no opposition, and the
nominees were declared elected.

b. 2012 Election — Nominations meeting May 9, 2012 at 11 a.m.
Election Notice: May 10, 2012, 11 a.m. and 2 p.m.

C. 2009 Election — Nominations meeting April 30, 2019.

d. 2006 Election — Nominations noticed for May 5, 2006 at noon.
Election noticed for May 11, 2006.

e. 2003 Election — Nominations noticed for May 7, 2003.

32. The last election, in 2018, which was an election by acclamation,
without notice to the seasonal members, was held on June 4, 2018. The terms of
office of these officers would, by past practice, end sometime in June 2021.

33. After Franklyn Paige was removed from office, in October 2021,
Plaintiff’s Counsel, Arthur Schwartz, spent time trying to figure out who was
running Local 461, which led to several phone conversations with Robin Roach,

DC 37’s General Counsel.?

2 DC37 (District Council 37) is the regional body of AFSCME with which Local 461 is

18



34,  On January 6, 2021, Schwartz wrote to Roach, advising her that for 25
years Local 461 had elections in May or June, and stated that he was concerned
that there might me an election planned for February 2021, and that he was
concerned about an effort to deny the seasonal lifeguards their right to vote or run
for office. Ms. Roach wrote back on January 22, 2021 and asked Schwartz for the
legal basis for his demand that there be elections in June.

35. Schwartz wrote back that same day and laid out the last 18 years of
Local 461 elections which attached the notices of election going back to 2003.
Schwartz explained that Article 9 Section III of the AFSCME Constitution allowed
laid-off members to stay in good standing without paying dues for six months. He
further explained that in December of each year the seasonal lifeguards received
their vacation pay, and that dues were always taken out, which would start a new
six-month period running.

36. On February 5, 2021, Schwartz sent Ms. Roach an email about how
Franklyn Paige was telling members that there would be an election right after he
got reinstated by the AFSCME Judicial Panel at their appeal hearing set for
February 24, 2021. He asked her to clarify the situation.

37. On February 11, 2021, Respondent Velzaquez caused a Notice of a

Nominations Meeting to be sent out to the 30 year-round members of Local 461.

affiliated.
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That meeting was to be held via Ring Central, a video conferencing platform
which allows up to 200 people to participate in a phone call, on February 25, 2021
at 10:00 a.m., during the workday of most members. The next day, Velzaquez
mailed out a Notice of an Election Meeting, to be held in person, starting at 10:00
am. on February 26, 2021. The Notices did not indicate that an Election
Committee had been appointed, as required by the AFSCME Election Code at
Section 2B, and the Local Constitution at Article VI Section 6. In 2018, one person
announced that he was the Election Committee and ran the Election Meeting. The
Notices were not sent out 15 days in advance, as required by the AFSCME
Election Code at Section 2D, and the Local Constitution at Article VI Section 4.
38. More importantly, the Notice was not sent to 1,170 of the 1,200
members of Local 461. Those 1,170 members were paid wages in September 2020
and received their annual vacation payout in November and December 2020. No
dues were “due” during the month of October 2020 since no wages were paid, and
because the seasonals are on dues checkoff, the City of New York is responsible
for deducting dues, as they have in the past, from vacation pay. Many of these
members, including Petitioners Ozcan and Sequiera, have sought to maintain their
membership, but have no way to formally express that desire to Local 461’s

leadership, which has no office.
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39. On February 11, 2021, Schwartz emailed Attorney Roach again and
advised her that some members had received a late notice of nominations for
February 25, 2021.

40. On February 16, 2021, Schwartz wrote to Robin Roach again and
attached an email decision by the AFSCME Judicial Panel Chair in July 2020,
which permitted the filing of charges against former President Paige by Petitioners
Ozcan and Sequiera in January 2020. Abelson stated that AFSCME recognized
seasonal employees’ membership rights during their “hiatus period.” On
February 19, 2021, Attorney Roach emailed Schwartz and stated that she would
pass his email on to the Local 461 Election Committee.

41.  Prior to February 25, 2021, several Local 461 seasonals wrote to DC
37 Executive Director Henry Garrido (in the absence of any means to contact the
Local 461 Election Committee) asking that their six-month layoff rights be
honored at the February 25 Nominations meeting and at the February 25 election
meeting. On the morning of February 25, 2021, Attorney Roach emailed Schwartz
stating that the emails from the seasonals had been “passed on to the local
leadership to be addressed” and that the local “would be in touch with the
individual lifeguards.”

42. In fact, no one contacted any seasonals about their rights. In no other

local of AFSCME do seasonal employees, who are on layoff, have to formally
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request that they maintain their membership during the six months set forth in
Article III, Section 9 of the AFSCME Constitution, which states that an
unemployed member is entitled to credit for six months dues within any six month
period, upon request.

43.  On February 25, 2021, Petitioner Agramonte attended the video-
conferenced nominations meeting of Local 461. The other Petitioners registered for
the meeting but were not sent a link to attend. The meeting was chaired by year-
round lifeguard Joshua Frias, who declared: “I am the FElection Committee.”
Agramonte nominated himself for President and a full slate of other officers and
Board members, all of whom are seasonal members, and all of whom
communicated a desire to have the six-month grace period in the AFSCME
Constitution extended to them, to the extent a request was needed. Even before he
completed reading his list of nominees, former/removed President Paige
interrupted him and challenged, on unstated grounds, the eligibility of Petitioner
Agramonte and his entire slate. The “Election Committee” caucused with counsel
for DC 37, and returned and adjourned the meeting.

44.  Later on, on February 25, 2021, the Election Committee ruled that the
only proper nominee nominated by Petitioner Agramonte who could run for office

was Petitioner Agramonte. The next day, in-person voting occurred.
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Approximately 22 members voted. Agramonte, who was in the Dominican
Republic, was not able to cast a ballot.

45.  Subsequent to the election, Petitioners filed a timely appeal with the
Election Committee of Local 461. That appeal was denied in an unwritten oral
decision announced on April 1, 2021. Subsequently, Petitioner Agramonte filed an
appeal with the AFSCME Judicial Panel, which denied his appeal. He appealed to
the U.S. Department of Labor about just the Presidential elections, since the
position of delegate (which the President serves as automatically) was an election
covered by the LMRDA. The U.S. Labor Department did not agree and dismissed

the appeal.

THIS CASE MERITS REVIEW BY THIS COURT

46. As we discuss above, if the decision below is allowed to stand, union
members alleging violations of the Local Union’s Constitution will have no
judicial remedy to address even the most blatant violations of that union
constitution. This could not have been the intent of this Court when it barred suits
for damages in which unions were defendants in Martin v. Curran.

47.  Up until the decision below, under New York law, a union member
could enforce, in the courts, the rights granted to her by the union constitution and
by-laws, including the right to stand for election to union office, the right to vote in

a union election, the right to attend union meetings, etc.
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48. But the Supreme Court below stated that it is “well settled that claims
against unions and their representatives [cannot be brought] when petitioners failed
to sufficiently plead that members of the union had authorized or ratified the
conduct,” citing this Court’s decision in Palladino v. CNY Centro Inc., 23 N.Y.3d
140 (2014). But the Appellate Division concurred, adding Catania v. Liriano, 203
A.D.3d 442 (1st Dept. 2022) (a tort case) to the mix. None of the cases cited by
either court involved claims for breach of the union constitution by union officials,
in the course of union elections or otherwise. As we stated above, Appellants
submit the controlling Court of Appeals case is Madden v. Atkins, 4 N.Y.2d 283,
294-96 (1958). The import of Madden is that suits for injunctive relief for
violations of the union constitution are allowed post-Martin, as are suits for
damages caused by union officers to whom official duties are delegated (such as
the Election Committee here) are allowed. (We do not address the damages issue
here.)

49. Since Martin, there have been scores of cases where relief has been
granted to plaintiff members seeking to address union constitutional requirements.
Under the First Department ruling, every one of these cases was wrongly decided
because in no case did the court have a right to grant relief under Martin. Consider

the following:
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a. Ballas v. McKiernan, 35 N.Y.2d 14, 20-21 (1974):

[W]e hold that by constitutional provision the union may
not in the guise of an asserted contractual restriction
foreclose the individual members from the exercise of
their legitimate right to freedom of choice of their
bargaining agent. If the relationship between the union
and its members be recognized as including in addition to
contractual rights, substantial fiduciary obligations on the
part of the union to its members (Bradley v. O’Hare, 11
A.D.2d 15,202 N.Y.S.2d 141),

b. LaSonde v. Seabrook, 89 A.D.3d 132, 137 (1 Dept. 2011):

The right of union members to secure the union’s
compliance with its constitution and bylaws is thus
enforceable in the courts of this state through an article
78 proceeding (Allen v. New York City Tr. Auth., 109
Misc.2d 178, 182-183, 439 N.Y.S.2d 811 [Sup. Ct.
Kings County, 1981], citing Caliendo v. McFarland, 13
Misc.2d 183, 188, 175 N.Y.S.2d 869 [Sup. Ct. New York
County, 1958)).

Generally, a court considering the validity of actions
taken by a union official must determine whether said
actions are authorized under the union’s constitution or
bylaws (Allen, 109 Misc.2d 178 at 184, 439 N.Y.S.2d
811). In so doing, the court must assess the union
official’s claim that his or her actions are authorized
under the constitution or bylaws by (1) independently
reviewing the constitution or bylaws “in accordance with
the general rules of construction appertaining to
contracts” and (2) determining whether the union
official’s interpretation is a reasonable interpretation of
the constitution or bylaws (id.).
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C. Bidnick v. Grand Lodge of Free & Accepted Masons of State of
New York, 159 A.D.3d 787 (2nd Dept. 2018):

Moreover, the Martin rule does not preclude breach of
contract causes of action against unincorporated
associations and their officers acting in their
representative capacities based on an allegedly wrongful
expulsion from the association (see Madden v. Atkins, 4
N.Y.2d 283, 174 N.Y.S.2d 633, 151 N.E.2d 73; see also
Palladino v. CNY Centro, Inc., 23 N.Y.3d 140, 989
N.Y.S.2d 438, 12 N.E.3d 436). Here, the complaint,
liberally construed in favor of the plaintiff, makes out a
cause of action alleging breach of contract (see
Guggenheimer v. Ginzburg, 43 N.Y.2d 268, 275, 401
N.Y.S.2d 182, 372 N.E.2d 17), based on the plaintiff’s
allegedly wrongful expulsion from the Grand Lodge (see
generally Polin v. Kaplan, 257 N.Y. 277, 281, 177 N.E.
833; Caposella v. Pinto, 265 A.D.2d 362, 696 N.Y.S.2d
493).

d. Ballas v. McKiernan, 41 A.D.2d 131, 133 (2nd Dept. 1973):

A union’s constitution and by-laws constitute a contract
between the union and its members and define not only
their relationship but also the privileges secured and the
duties assumed by those who become members, unless
contrary to public policy (Fritsch v. Rarback, 199 Misc.
356; Lowe v. Feldman, 11 Misc. 2d 8, affd. 6 A D 2d
684);

e. French v. Caputo, 19 A.D.2d 594 (1st Dept. 1963):

“It is true that the trial board was not constituted as the
constitution of the Council provides; and although the
method adopted was not unfair to respondents, the
decision of the Trial Term could be sustained on this
ground.”
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f. Maraia v. Valentine, 21 A.D.3d 934 (2nd Dept. 2005)

g. Litwin v. Novak, 9 A.D.2d 789 (2d Dept. 1959),

h. Fittipaldi v. Legassie, 7 A.D.2d 521 (4th Dept. 1959)

1. Lowe v. Feldman, 168 N.Y.S.2d 674, 680 (Sup Ct, NY Cnty
1957) 11 Misc.2d 8, affd, 6 A.D.2d 684 (1st Dept. 1958);

The constitution and by-laws of a union constitute a
binding contract defining the relation of the union and its
members, and the rights of the members (Fritsch v.
Rarback, 199 Misc. 356, 98 N.Y.S.2d 748, 752 (top)),
unless contrary to law or against public policy. *11 Ames
v. Dubinsky, Sup., 70 N.Y.S.2d 706. A labor contract is
not exempt from the operation of the law of contracts,
which applies to all agreements (7riboro Coach Corp. v.
New York State Labor Relations Board, Sup., 22
N.Y.S.2d 1013, affirmed 261 App.Div. 636, 27 N.Y.S.2d
83, affirmed 286 N.Y. 314), and the fact that one of the
parties is a labor union, does not change legal principles
relative to contracts. Greater City Master Plumbers Ass’'n
v. Kahme, 6 N.Y.S.2d 589, 591.

]. Ball v. Bonnano, 1999 WL 1337173, at *1:

“[i]t 1s well settled that if the action of the union is
without jurisdiction, or is without notice or authority or
not in compliance with the rules or constitutional
provisions, or is void for any reason, the obligation to
appeal within the union is not imposed, but the
complaining member may resort directly to the courts”
(Bingham v. Bessler, 10 A.D.2d 345, 199 N.Y.S.2d 681,
affd. 9 N.Y.2d 1000, 218 N.Y.S.2d 70, quoting Tesoriero
v. Miller, 274 App.Div. 670, 672, 88 N.Y.S.2d 87;
Rodier v. Huddell, 232 App.Div. 531, 250 N.Y.S. 336).
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k. Scarlino v. Fathi,. 957 N.Y.S.2d 565, 570, 38 Misc. 3d 883,
888—89 (Sup Ct, NY Cnty 2012).Mulligan v. Local 365, United Auto Workers,
1978 WL 26575, at *1 (Supr Ct NY County, Dec. 01, 1978); Beiso v. Robilotto, 26
Misc. 2d 137 (Supr. Court Albany Cty 1960); Maineculf v. Robinson, 19 Misc. 2d
230 (Supr. Ct. Kings County 1958); Braithwite v. Francois, 2021 NY Slip Opinion
30690(U) (Nock, J); Allen v. New York City Tr. Auth., 109 Misc.2d 178 (Sup. Ct.
Kings County, 1981): Caliendo v. McFarland, 13 Misc.2d 183, 188 (Sup. Ct. New
York County, 1958) (‘The right of members to secure compliance with the union’s
constitution and by-laws is an enforceable one to which the protection and aid of
the Courts may be invoked’); Smith v. Snell, 1978 WL 18230, at *2 (Sup Ct, Nov.
30, 1978); Buscarello v. Guglielmelli, 44 Misc.2d 1041 (Sup. Ct. Kings County,
1964).
50. Martin v. Curran, and its progeny, including the Court of Appeals’
2014 decision in Palladino v. CNY Centro, Inc., 23 N.Y.3d 140 (2014), are cases
about union “liability,” i.e., they address the question of whether the union treasury
can be targeted in a lawsuit. Lawsuits, in fact successful lawsuits, about union
elections continue to be litigated post Charter Communications and Palladino.
51. The Appellate Division, here, ignored scores of post Martin cases

where courts have enforced the terms of union constitutions, as either involving
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union discipline, or because they only involved relief granted at the Supreme Court
level.

52. The New York Courts have historically played a critical role in
policing union elections.

53. That critical role was outlined in a 1958 law review article titled
Judicial Regulation of Union Elections, 70 Yale L. J. 1221, written by Clyde
Summers, who a year later was counsel to the Congressional Committees which
drafted the Federal Labor Management Reporting and Disclosure Act (LMRDA),
the Federal law regulating unions. That law allowed pre-election litigation
enforcing the terms of union constitutions in state courts. See 29 USC Section 483.

54. The article was wholly about judicial regulation of union elections in
New York. Professor Summers talks about why such supervision is important:

Union elections are the main nerve centers of union
democracy, for it is through the officers that the will of
the members is translated into effective action. The basic
governing body of the international union is the
convention, itself a delegate body of -elected
representatives. It meets only briefly every two, three or
four years; can at best decide only immediate issues or
map broad policies; and must in turn place major
governing responsibility in the international officers.
Local unions must also rely heavily on representative
government—“town meeting” democracy has limited
usefulness. Many contain hundreds or even thousands of
members, often scattered over a wide geographical area;
meetings are infrequent and fragmentary; and the day-by-
day decisions which fill out the body of union policy
must be made by the officers.
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Protection of union democracy requires, therefore,
protection of the election process through which
members select those who are to act on their behalf. The
freedom to criticize union officers gains force when they
are subject to being replaced; advocacy of new policies
by wunion members is implemented by electing
sympathetic officers; and the right to organize opposition
groups bears fruit in the election contest.

Judicial involvement in union elections is not new, for
state courts have often been called upon to protect the
process prior to the election or to set aside an unfair
election after it was held. The experience thus gained can
provide helpful guides in building the new body of
federal substantive law, both by suggesting constructive
solutions and warning of hidden pitfalls. Study of state
court decisions may be directly relevant in two particular
respects. First, the principal articulated standard applied
by state courts has been that a union in conducting an
election must comply with its own constitution and by-
laws. This standard has been incorporated into the federal
statute and made a part of federal substantive law. State
court decisions show how these union provisions may be
interpreted and applied. Second, state courts continue to
have an active role under Title IV, for prior to the
election, suits may be brought in the state courts to
enforce the union’s constitution and probably other
standards prescribed by the title. In adjudicating those
cases, state courts may tend to carry over old rules and
attitudes and continue to apply familiar remedies.

Professor Summers then continues,

The purpose here is to explore the experience of state
courts in supervising union elections by studying in depth
the cases of one state, New York.

Traditional doctrine declares that courts will not
intervene in the internal affairs of voluntary associations
except to protect property rights. This doctrine, however,
has not hindered the New York courts from intervening
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in union elections. The accordion term “property” has
proven sufficiently expansive to include both the interest
of the candidate in holding the office, and the interest of
the members that the elected officers serve their terms.
To the argument that union members had no property
right in the election of officers, the court in Dusing v.
Nuzzo [177 Misc. 35] responded: The right to
membership in a union is empty if the corresponding
right to an election guaranteed with equal solemnity in
the fundamental law of the union is denied. If a member
has a “property right” in his position on the roster, I think
he has an equally enforceable right in the election of men
who will represent him in dealing with his economic
security and collective bargaining where that right exists
by virtue of express contract in the language of a union
constitution. Where an election is required by the law of
a union, the member denied the right to participate is
denied a substantial right which is neither nebulous nor
ephemeral. The court then issued a detailed order
compelling the union to hold a long overdue election.
The New York courts have manifested a willingness not
only to require an election to be held, but have at various
times intervened at every stage in the election process.
Thus, the courts have enjoined the holding of an election
because the election district was improperly drawn, there
was not adequate notice of the nomination meeting, and
members were intimidated from making nominations.
The names of candidates improperly stricken from the
ballot have been ordered restored, equal access to the
union newspaper and membership list required, and
holding the election without proper notice prohibited.
The courts have reviewed the qualifications of candidates
elected, scrutinized the rulings on challenged ballots, and
even determined the existence of locals from which
delegates purposed to come. If the court finds the
election valid it will enjoin the holding of a new one to
upset it. In these cases, the courts affirmatively
intervened to regulate the election process, but even
when relief has been denied it has not been for lack of a
justiciable interest, but because the court found that the
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plaintiff’s case lacked merit or that he had failed to
exhaust his internal remedies.

55. The last paragraph we cite is heavily footnoted with decisions, pre and
post Martin, where Courts intervene both before and after union elections
56. The circumstances in union election cases are exactly the same as the
reason the Court of Appeals gave in carving out the exceptions it did in Madden:
As 1s manifest and as already remarked, a contrary result
would have far-reaching consequences. If one wrongfully

expelled has no redress for damage suffered, little more
is needed to stifle all criticism within the union.

57. In intentional tort cases, there is still a union official who can be sued
for the tort. In duty of fair representation cases, the Palladino decision points out
that the employee has a remedy through the Public Employment Relations Board.
But if the courts cannot intervene to prevent union elections which have been run

improperly—union democracy in all unions will be stifled.
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