COURT OF APPEALS
STATE OF NEW YORK X

In the Matter of the Application of the

CLIFTON PARK APARTMENTS, LLC, As Owner of

PINE RIDGE Il APARTMENTS, and DAVID H.

PENTKOWSKI, ESQ., NOTICE OF MOTION
FOR LEAVE TO APPEAL

Petitioners-Respondents,
For a Judgment Under Article 78 of the CPLR,
-against-

NEW YORK STATE DIVISION OF HUMAN
RIGHTS,
Respondent-Appellant,

CITYVISION SERVICES, INC,, LEIGH
RENNER,

Respondents-Respondents.
X

PLEASE TAKE NOTICE, that upon the annexed Motion for Leave to
Appeal, dated July 26, 2022; the Memorandum and Judgment of the Supreme
Court, Appellate Division, Third Department in the above-captioned matter, dated
April 28, 2022; and the Notice and Final Order of the New York State Division of
Human Rights on the Complaint of CityVision Services, Inc. and Leigh Renner,
dated June 1, 2020, the Respondent-Appellant New York State Division of Human
Rights (Division) shall move this Court, pursuant to 22 NYCRR AA 500.21 and

500.22, on Monday, August 15, 2022 at 9:30 A.M. or as soon thereafter as counsel



may be heard at the Courthouse, 20 Eagle Street, Albany, New York 12207 for

Leave to Appeal this matter to this Court.

The questions of law of which the Division seeks review from this Court are:

l. In annulling the Divisionds determination that the letter Petitioners
sent to Complainants threatening a lawsuit for their having previously filed a
Division complaint was an unlawful act of retaliation, did the Third
Department err by substituting its judgment for that of the Divisionds
Commissioner regarding a question of fact, thus exceeding its extremely

narrow judicial review authority?

II.  Did the Third Department err when, having found that the Divisionds
ALJ fidid not undertake any analysis as to whether CityVision reasonably
believed that Pine Ridge was engaging in a discriminatory practice during the
telephone call in question,o it failed to remit this matter to the Division for

further proceedings regarding this question of fact?



Dated: Bronx, New York
July 26, 2022

Yours, etc.

Caroline J. Downey

General Counsel

New York State Division of Human Rights
One Fordham Plaza

Bronx, New York 10458

Tel. No.: (718) 741-8398
toniann.hollifield@dhr.ny.gov

; T R s -
by: —— >
Toni Ann Hollifield

of Counsel.

To:

Powers & Santola, LLP
Attorneys for Petitioners-Respondents
100 Great Oaks Blvd, Suite 123
Albany, New York 12203

Attn: Michael J. Hutter, Esq.

Law Offices of Andy Winchell, P.C.

Attorneys for Respondents-Respondents

100 Connell Drive, Suite 2300

Berkeley Heights, New Jersey 07922
Attn: Andy Winchell, Esq.
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PROCEDURAL HISTORY

Background
Respondent-Appellant New York State Division of Human Rights
(Division) respectfully requests this Courtds permission to appeal from the
Judgment of the Supreme Court of the State of New York, Appellate Division,
Third Judicial Department, in the above-captioned matter (Matter of Clifion Park

Apts., LLC v New York State Div. of Human Rights, 204 AD3d 1358 [3d Dept



2022]). A copy of the Third Departmentés Memorandum and Judgment with
Notice of Entry was served on July 18, 2022, and constitutes Exhibit A.

This is a proceeding for judicial review of a Notice and Final Order the
Division issued after an administrative hearing on June 1, 2020, on the complaint
of CityVision Services, Inc. (CityVision) and Leigh Renner (Renner) (collectively,
Complainants) (Final Order), a copy of which is attached as Exhibit B. The
Division found Petitioners-Respondents Clifton Park Apartments, LLC, as Owner
of Pine Ridge Il Apartments (Pine Ridge) and David H. Pentkowski, Esq.
(Pentkowski) (collectively, Petitioners) liable for retaliating against CityVision and
Renner, in violation of the Human Rights Law, for having filed a previously
dismissed complaint, when they sent a letter seeking damages for fifalse, fraudulent
and libelouso allegations. The Division ordered that Petitioners pay CityVision
damages for the diversion of resources it suffered as a result of Petitionersd
unlawful retaliation and pay CityVisionds attorneys reasonable attorneyés fees and
expenses. Additionally, the Division assessed a civil fine and penalty against
Petitioners, to be paid to the State of New York.

The Division concluded that CityVision and Renner filed their initial
complaint at the Division against parties they in good faith believed had violated
the Human Rights Law, even if the Division ultimately disagreed and dismissed

that complaint for lack of probable cause. In retaliation for their efforts,



Petitioners, calling Complainantsf allegations fifalse, fraudulent and libelouso
threatened them with fidamageso if Complainants did not contact them to fidiscuss
a resolution to this claim.0 (see R. 40! [Final Order, FF-62; FF-7], Exhibit B.)
Finding that Complainants were victims of illegal retaliation, the Division
recognized the importance of ensuring an environment in which persons may in
good faith report discrimination without the threat of retaliatory legal action even if
their claims are ultimately not sustained.

In its Memorandum and Judgment dated April 28, 2022, the Third
Department granted Pine Ridge and Pentkowskids Petition, and annulled the
Divisionds Final Order. The court below found the evidence adduced at the
hearing fifailed to support the finding that petitioners took adverse action against
CityVision € We cannot conclude that, under these circumstances, the mere
sending of the letter rose to the level of retaliationo (Clifion Park Apts., LLC, 204
AD3d at 1360-1361, Exhibit A).

As discussed below, the Division maintains that the Third Department
exceeded its fiextremely narrowo (Matter of State Div. of Human Rights (Granelle),
70 NY2d 100, 106 [1987]) judicial review authority to consider whether the

determination of the Divisionds Commissioner was supported by substantial

! Numbers following the letter iR.0 refer to pages of the Petitionersd Record on Appeal.
2 Numbers following the letters fiFF0 pertain to the numbered Findings of Fact of the Notice and
Final Order.



evidence on the record, and instead set aside that determination because the Court
found the opposite decision to be reasonable and sustainable (see 300 Gramatan
Ave. Assoc. v State Div. of Human Rights, 45 NY2d 176 [1978]; Matter of Mize v
State Div. of Human Rights, 33 NY2d 53 [1973]; Rainer N. Mittl, Ophthalmologist,
P.C. v New York State Div. of Human Rights, 100 NY2d 326 [2003]).

Additionally, the Third Department erred when it failed to remit this matter
to the Division for a determination of the fifactual issues as to whether
[complainants] subjectively held belief that [they] were entitled to the protection of
the Human Rights Law was reasonableo (Modiano v Elliman, 262 AD2d 223, 223
[1st Dept 1999]), after it stated that the Divisionds Commissioner had failed to
make such a determination and that such failure would fitypically € result in
remittalo (Clifton Park Apts., LLC, 204 AD3d at 1360, attached as Exhibit A). The
Commissioner had concluded that the complainants in the instant matter had made

fia good faith Division claimo (Final Order at pp 5).

Facts
Respondent CityVision Services, Inc. (CityVision), a fair housing advocacy

organization, employs testers who pose as potential tenants to identify landlords



who may be violating fair housing laws (R. 118-123 [ALJX-2%]; R. 39 [Final
Order, FF-1 and FF-2 at pp 2, Exhibit B]). Respondent Leigh Renner (Renner) is
affiliated with CityVision (/d.).

On December 22, 2016, CityVision filed a complaint against Pine Ridge 11
Apartments (Petitioner Clifton Park) with the Division, alleging familial status
discrimination stemming from a testing call that took place on November 9, 2016.
That complaint alleged that Pine Ridge steered the tester to another property after
she stated that she had three minor children. (R. 40 [Final Order, FF-4 at pp 3,
Exhibit B]; R. 118-123 [ALJX-2]; R. 262 [Transcript of Telephone Call, dated
November 9, 2016].) After investigating the complaint, on June 30, 2017, the
Division found that there was No Probable Cause to believe Pine Ridge had
engaged in an unlawful discriminatory practice (R. 40 [Final Order, FF-4 at pp 3,
Exhibit B]; R. 118-123 [ALJX-2]).

Shortly after this finding of No Probable Cause, Petitioner Pentkowski, Pine
Ridgeds attorney, sent a letter to CityVision and Renner, dated July 25, 2017,
alleging that the allegations contained in their complaint were fifalse, fraudulent
and libelouso and noting that fiPine Ridge is looking to [CityVision and Renner]

for damages they have sustained as a result of this wrongful conduct.o

3 Numbers following the letters AALJIX0, ACX0, and ARX0 refer, respectively, to hearing exhibits
designated fiIAdministrative Law Judgeds,0 iComplainantsd,0 and fiRespondentsd.0 This matter
was prosecuted on the original record.



Pentkowskids letter further indicated that CityVisionds representative should
contact him to fidiscuss a resolution of this claimo and stated that, if he did not hear
from anyone within ten days, Petitioners fifwould] proceed accordingly.o (R. 40
[Final Order, FF-6 and FF-7 at pp 3, Exhibit B]; R. 152 [CX-1].) flt is difficult to
see how this can be viewed as anything other than a threat,0 the Commissioner
concluded. (R. 41 [Final Order at pp 4, Exhibit B].)

On August 18, 2017, CityVision and Renner filed the instant complaint with
the Division, alleging that Pentkowskids letter constituted unlawful retaliation, in
violation of the Human Rights Law (R. 118-123 [ALJX-2]). In furtherance of the
instant complaint, CityVision expended $4,775.00 in diverted resources (R. 40

[Final Order, FF-10 at pp 3, Exhibit B]; R. 141-147 [ALJX-5]).

Judicial Proceedings
By Notice of Petition and Petition filed on or about June 29, 2020,
Petitioners commenced a proceeding in Supreme Court, Saratoga County (R. 9-
65). On or about July 27, 2020, the Division filed its Verified Answer (R. 66-76),
as well as a Notice of Cross-Petition and Cross-Petition for judicial review and
enforcement of the Final Order (R. 77-100]). On or about August 4, 2020,
Petitioners filed their Verified Answer to the Cross-Petition (R. 101-105). By

Order entered on January 12, 2021, the Supreme Court, Saratoga County



transferred the Petition and Cross-Petition to this Court for disposition, pursuant to
Executive Law A 298 and 22 NYCRR A 202.57 (R. 4-5). Exhibit C is a copy of the
transfer order.

On April 28, 2022, the Third Department put forward a Memorandum and
Judgment granting the Petition and annulling the Divisionds Notice and Final Order
on the complaint of CityVision Services, Inc. and Leigh Renner (Clifton Park

Apts., LLC, 204 AD3d at 1360, Exhibit A).

The Third Department’s Decision and Judgment
The Court below found that the Division iemployed an incorrect burden-

shifting analysiso in that fiCityVision was required to show that it held a reasonable
belief that Pine Ridge was engaged in discriminatory practiceso and the Division
fidid not undertake any analysis as to whether CityVision reasonably believed that
Pine Ridge was engaging in a discriminatory practice during the telephone call in
question.o (Clifton Park Apts., LLC, 204 AD3d at 1360, Exhibit A.) The Court
below stated that the Division

fisimply stated in conclusory fashion that CityVisionos discrimination

complaint was made in good faith, that o[petitioners had] not shown

that [CityVisionds] allegations were made in bad faith and, therefore,

[CityVision] should prevail.0 In our view, this approach improperly

shifted the burden to petitioners to prove, in the first instance, that

CityVision did not hold a reasonable belief that Pine Ridge was
engaging in housing discriminationo



(Clifton Park Apts., LLC, 204 AD3d at 1360, Exhibit A). Such an error, the court
below wrote, would fitypically € result in remittal for further proceedingso (/d.),
but in this instance, such remittal was not ordered.

Additionally, the Third Department found that the hearing evidence fifailed
to support the finding that petitioners took adverse action against CityVision,0
reasoning that Pentkowskios letter fisimply stated his view that the allegations of
discrimination against his client were falseo and that his clients intended to seek
compensation (Clifton Park Apts., LLC, 204 AD3d at 1360-1361, Exhibit A). The
Court below thus weighed the evidence, and set aside the determination of the
Divisionds Commissioner, finding that fithe mere sending of the lettero (/d. at

1361), could not rise to the level of retaliation.



TIMELINESS OF MOTION

On May 2, 2022, Petitioners served all parties via the NYSCEF System with
the Memorandum and Order of the Appellate Division, Third Department, dated
April 28, 2022, with Notice of Entry (Exhibit A). On May 31, 2022, the Division
served all parties via the NYSCEF System with a Notice of Motion and Motion for
Reargument or Leave to Appeal to this Court from the Memorandum and Order of
the Third Department, dated April 28, 2022, which was addressed to the Third
Department. The Third Department denied that Motion on July 14, 2022. On July
18, 2022, Petitioners served all parties by regular mail, with the Decision and
Order on Motion of the Third Department, dated July 14, 2022, with Notice of
Entry, denying the Divisionds Motion. Exhibit D comprises a copy of the Decision
and Order on Motion of the Third Department, dated July 14, 2022, with Notice of

Entry.



JURISDICTION

CPLR A 5602 (a) (1) (i) gives this Court jurisdiction over the within Motion
for Leave to Appeal and the proposed Appeal. That statute allows this Court to
take an Appeal by permission in an action or proceeding originating in the
Supreme Court or an administrative agency fifrom an order of the appellate
division which finally determines the action and is not appealable as of right € .0
The unanimous Order of the Appellate Division, Third Department is not

appealable as of right.
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QUESTIONS FOR REVIEW

l. In annulling the Divisionds determination that the letter Petitioners
sent to Complainants threatening a lawsuit for their having previously
filed a Division complaint was an unlawful act of retaliation, did the
Third Department err by substituting its judgment for that of the
Divisionds Commissioner regarding a question of fact, thus exceeding
its extremely narrow judicial review authority?

The court below answered in the negative.

1. Did the Third Department err when, having found that the Divisionds
ALJ idid not undertake any analysis as to whether CityVision
reasonably believed that Pine Ridge was engaging in a discriminatory
practice during the telephone call in question,o it failed to remit this
matter to the Division for further proceedings regarding this question of
fact?

The court below answered in the negative.

11



STATEMENT IN SUPPORT OF MOTION

THE THIRD DEPARTMENT EXCEEDED ITS EXTREMELY NARROW
JUDICIAL REVIEW AUTHORITY AND INSTEAD SUBSTITUTED ITS
JUDGMENT FOR THAT OF THE DIVISION REGARDING THE QUESTION
OF FACT OF WHETHER PETITIONERS) THREATENING LETTER
CONSTITUTED A RETALIATORY ADVERSE ACTION. THE THIRD
DEPARTMENT ERRED WHEN, HAVING FOUND THAT THE DIVISIONGS
ALJDID NOT UNDERTAKE ANY ANALYSIS AS TO WHETHER
CITYVISION REASONABLY BELIEVED THAT PINE RIDGE WAS
ENGAGING IN A DISCRIMINATORY PRACTICE, THE COURT FAILED TO
REMIT THIS MATTER TO THE DIVISION FOR FURTHER PROCEEDINGS
REGARDING THIS QUESTION OF FACT.

A.  The Third Department Exceeded Its Extremely Narrow Judicial Review
Authority and Improperly Substituted Its Judgment for that of the
Division Regarding a Question of Fact.

In its Memorandum and Judgment, the Third Department exceeded its
Aextremely narrowo (Granelle, 70 NY2d at 106) judicial review authority to
consider whether the Divisionds determination was supported by substantial
evidence on the record, and instead set aside that determination because the court
found the opposite decision to be reasonable and sustainable (see 300 Gramatan
Ave. Assoc., 45 NY2d 176; Matter of Mize, 33 NY2d 53; Rainer N. Mittl,
Ophthalmologist, P.C., 100 NY2d 326).

In the instant matter, the Division determined, based upon the hearing
record, that the threat of a lawsuit contained in a letter to CityVision written by
Petitionersd counsel constituted illegal retaliation under Executive Law A 296 (6).

The annulment of the Final Order based upon a reinterpretation of the evidence

12



that discounted the threat will have a chilling effect on the willingness of persons
who believe they are victims of discrimination to come forward with their charges.

When exercising their narrow judicial review function, courts reviewing the
determinations of the Divisionds Commissioner have been charged by the Court of
Appeals to bear three underlying principles in mind:

fithe statute is to be éconstrued liberally for the accomplishment of the
purposes thereofo; wide powers have been vested in the commissioner
in order that he effectively eliminate specified unlawful
discriminatory practices; and discrimination is rarely so obvious or its
practices so overt that recognition of it is instant and conclusive, it
being accomplished usually by devious and subtle meanso

(300 Gramatan Ave. Assoc., 45 NY2d at 183 [internal citations omitted]).
In reviewing the Commissionerds determinations, this Court has recognized

that

Aidentifying discriminatory acts indeed requires expertness € Thus it
has become axiomatic that this court, in reviewing the
Commissionerds findings on the presence of unlawful discrimination,
émay not weigh the evidence or reject [the Commissionerds] choice
where the evidence is conflicting and room for a choice existso, and
that the judicial function is concluded when it is determined that the
Commissionerds determination is supported by substantial evidence
on the record € Even where conflicting inferences may be rationally
drawn from the record, those inferences are for the Commissioner,
and not for this court, to drawo

(Matter of State Div. of Human Rights v County of Onondaga Sheriff’s Dept., 71
NY2d 623, 630-31 [1988] [internal citations omitted]; Matter of State Div. of

Human Rights (Granelle), 70 NY2d 100; see also Matter of Pace Coll. v

13



Commission on Human Rights of City of N.Y., 38 NY2d 28, 39-40 [1975] [fiThe
evidence could have been interpreted otherwise; but be that as it may, the
Commissionds interpretation is reasonable and sufficiently supported by the
evidence € it was the province of the commission to weigh the evidence, make the
permissible interferences, and to come to conclusions supported by the evidenceg].
The filing of a lawsuit seeking damages for libel and malicious prosecution,
based solely upon the content of a complaint dismissed by the Division of Human
Rights, may constitute retaliation under the Human Rights Law (Moran v Simpson,
80 Misc2d 437 [Sup Ct, Livingston County, January 24, 1974]).
nlf [the Human Rights Law] is to be meaningful, a person claiming to
be aggrieved by an unlawful discriminatory practice must be in a
position to initiate a proceeding without fear that he is embarking
upon a perilous course should his complaint not be sustainedo

(1d. at 438).

In Thomas v Petrulis (125 11lIApp3d 415, 465 NE2d 1059 [2d Dist 1984]),
the court dismissed a libel action based upon allegedly false and malicious
statements the defendant had made in a discrimination complaint filed at the
federal Equal Employment Opportunity Commission (EEOC). Citing Moran, the
court reasoned:

AWere a complainant aware that he would be subject to a libel
suit as a result of filing an EEOC charge, this fact could have a
chilling effect on the exercise of his rights under the Act.

Furthermore, absent immunity from liability, employees facing
employers with substantial resources and access to legal

14



services might forego the civil rights charge rather than risk

having to defend themselves in a retaliatory libel action with

the attendant expenses and potential exposure to liability.o
(Id., 465 NE2d at 1064).

It logically follows that where, as in the instant matter, respondents to a
Division complaint threaten to file such a lawsuit, that said respondents may also
be engaging in unlawful retaliation, in violation of the Human Rights Law.

In order for the State Division of Human Rights to fulfill its mission of
feliminat[ing] and prevent[ing] discriminationo (Executive Law A 290 [3]), a
complainant must be able to file a good faith discrimination complaint without fear
that the content of that complaint could lead the respondent to threaten to sue them
for defamation or libel. Finding otherwise contravenes the public interest by
discouraging those seeking to assert their rights under the Law from filing
discrimination complaints.

In the instant matter, the Commissioner interpreted Petitionersf telling the
Complainants through their attorneyds communication that their complaint was
fifalse, fraudulent and libelouso and indicating strongly that they will initiate a
lawsuit if Complainants fail to get in touch with them in order fidiscuss a resolution
to this claimo (Final Order, FF-6 and FF-7 at pp 3, Exhibit B) as a threat of

firetaliatory litigationo proscribed by the Human Rights Lawds protections against

retaliation. The Commissionerds findings of fact and conclusions of law T even if

15



other factfinders might have interpreted the evidence differently T were reasonable
and based on substantial evidence in the record.

The determination of whether Petitionerso threat of a lawsuit constituted
illegal retaliation was question of fact clearly within the province of the Divisionds
Commissioner to determine. By substituting the Commissionerés findings of
retaliatory actions with its own finding that Petitionerso threat did not constitute an
Aadverse actiono against Complainants, the court below erroneously assumed the
fact-finding powers in the service of eliminating discrimination that the Legislature

bestowed upon the Divisionds Commissioner.

B. The Third Department Erred When it Failed to Remit the Matter to the
Division for Further Proceedings Regarding a Question of Fact, When it
Determined that the Division’s ALJ Had Failed to Undetake Any Analysis
Regarding that Question.

The Court below declined to remit this matter to the Division for a
determination of the fifactual issues as to whether [complainants] subjectively held
belief that [they] were entitled to the protection of the Human Rights Law was
reasonabled (Modiano v Elliman, 262 AD2d 223, 223 [1st Dept 1999]), after it
stated that the Division had failed to make such a determination and that such
failure would fitypically & result in remittalo (Clifton Park Apts., LLC, 204 AD3d

at 1360, Exhibit A). The Division had concluded that the complainants in the

16



instant matter had made fia good faith Division claimo (Final Order at 5, Exhibit
B).

Having found that the Divisiongs conclusion that the Complainants had
brought their initial charges in good faith lacked an adequate factual explanation,
the Court, rather than annul the Final Order and void the relief the Division found
the complainants were entitled to, the Third Department should have returned the

matter to the Division for further factual development on that point.
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PRAYER FOR RELIEF

The Division prays for an Order granting Leave to Appeal to this Court from
the Memorandum and Judgment of the Supreme Court, Appellate Division, Third
Judicial Department, dated April 28, 2022, in the above-captioned matter, and, if
Leave is granted, a judgment reversing the Third Departmentés Memorandum and
Judgment and confirming in its entirety the Notice and Final Order of the New
York State Division of Human Rights on the Complaint of CityVision Services,
Inc. and Leigh Renner, dated June 1, 2020; and for such other and further relief

that this Court deems just and proper.

Dated: Bronx, New York
July 26, 2022

Respectfully submitted,

Caroline J. Downey

General Counsel

New York State Division of Human Rights
One Fordham Plaza

Bronx, New York 10458

Tel. No.: (718) 741-8398
toniann.hollifield@dhr.ny.gov

- by
Toni Ann Hollifield g

of Counsel.
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NEW YORK STATE SUPREME COURT
APPELLATE DIVISION - THIRD DEPARTMENT

CLIFTON PARK APARTMENTS, LLC as
owner of PINE RIDGE II APARTMENTS and

DAVID PENTKOWSKI, ESQ., NOTICE OF ENTRY
Petitioners-Appellants, #533592
-against-

NEW YORK STATE DIVISION OF HUMAN
RIGHTS, CITYVISIONSERVICES, INC. and
LEIGH RENNER,

PLEASE TAKE NOTICE that the within is a true and correct copy of a
Memorandum and Order of the Appellate Division - Third Department, decided
and entered on April 28, 2022,

Dated: May 2, 2022

Michael J. Hutter

Attorney for Petitioners-Appellants
POWERS & SANTOLA, LLP

100 Great Oaks Blvd

Suite 123

Albany, New York 12203

(518) 465-5995
mhutter@powers-santola.com




To: Toni Ann Hollifield, Esq.
NYS Division of Human Rights
Attorney for Respondent-Respondent
New York State Division of Human Rights
One Fordham Plaza, Fourth Floor
Bronx, NY 10458
Phone: (718) 613-3478
toniann.hollifield@dhr.ny.gov
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Matter of Clifton Park Apts., LLC v New York State Div. of Human
Rights

2022 NY Slip Op 02852

Decided on April 28, 2022

Appellate Division, Third Department

Ceresia, J.

Published by New York State Law Reporting Bureau pursuant to Judiciary
Law § 431.

This opinion is uncorrected and subject to revision before publication in the
Official Reports.

Decided and Entered: April 28, 2022
533592

[*1]In the Matter of Clifton Park Apartments, LLC, as Owner of Pine Ridge II
Apartments, et al., Petitioners,

v

New York State Division of Human Rights, Respondent, et al., Respondents. (And
Another Related Proceeding.)

Calendar Date:March 21, 2022
Before:Garry, P.J., Pritzker, Reynolds Fitzgerald and Ceresia, JJ.

Powers & Santola, LLP, Albany (Michael J. Hutter of counsel), for petitioners.

Caroline J. Downey, General Counsel, New York City (Toni Ann Hollifield of
counsel), for New York State Division of Human Rights, respondent.

Ceresia, J.

https://nycourts.gov/reporter/3dseries/2022/2022 02852.htm 4/29/2022
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Before:Garry, P.J., Pritzker, Reynolds Fitzgerald and Ceresia, JJ.

Powers & Santola, LLP, Albany (Michael J. Hutter of counsel), for petitioners.

Caroline J. Downey, General Counsel, New York City (Toni Ann Hollifield of
counsel), for New York State Division of Human Rights, respondent.

Ceresia, J.
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Matter of Clifton Park Apts., LLC v New York State Div. of Human Rights (2022 NY Sli... Page 2 of 4

Proceedings pursuant to Executive Law § 298 (transferred to this Court by order of
the Supreme Court, entered in Saratoga County) to, among other things, review a
determination of the Commissioner of the State Division of Human Rights finding

petitioners guilty of an unlawful discriminatory practice based on retaliation.

Respondent CityVision Services, Inc., is a not-for-profit corporation engaged in the
prevention of housing discrimination. A CityVision employee, respondent Leigh Renner,
placed a telephone call to petitioner Clifton Park Apartments, LLC, as owner of Pine
Ridge II Apartments (hereinafter Pine Ridge), posing as a prospective tenant with three
young children. The purpose of the call was to test whether Pine Ridge was engaging in
housing discrimination. Following the call, CityVision filed a complaint with respondent
State Division of Human Rights (hereinafter SDHR), alleging that the leasing agent who
answered the phone at Pine Ridge had unlawfully steered Renner toward a different
apartment complex upon learning that she had children. SDHR investigated the complaint
and ultimately dismissed it, finding that there was no probable cause to believe that Pine
Ridge engaged in an unlawful discriminatory practice.

Petitioner David H. Pentkowski, as counsel for Pine Ridge, then sent a letter to
CityVision and Renner, stating that Pine Ridge considered the allegations in the complaint
to be "false, fraudulent and libelous"; that Pine Ridge had been forced to expend employee
resources and counsel fees defending the allegations; that Pine Ridge would be expecting
compensation from CityVision and Renner; and that, if no communication was
forthcoming, Pine Ridge would "proceed accordingly." Upon receipt of this letter,
CityVision filed a second complaint with SDHR, claiming retaliation for lodging its first
complaint. Following a public hearing held pursuant to Executive Law § 297 (4) (a), an
Administrative Law Judge (hereinafter ALJ) recommended a finding that Pentkowski's
sending of the letter constituted unlawful retaliation, and that petitioners should pay a civil
fine and damages, but not counsel fees. The Commissioner of SDHR adopted most of the
recommendation but awarded counsel fees. Petitioners then commenced this proceeding
challenging that determination, and SDHR filed a cross petition to enforce it. The petition
and cross petition were transferred to this Court for disposition.

It is an unlawful discriminatory practice to retaliate against a person for filing a
human rights complaint (see Executive Law § 296 [7]). "To establish retaliation under
[this] statute, a complainantmust show [1] that [it] engaged in protected activity, [2] that

https://nycourts.gov/reporter/3dseries/2022/2022 02852.htm 4/29/2022



Matter of Clifton Park Apts., LLC v New York State Div. of Human Rights (2022 NY Sli... Page 3 of 4

the [opposing party] wasaware of this activity, [3] that the [opposing party]took adverse
action against the complainantand [4] that a causal connection exists between the
protected activity and the adverse action" (Hollandale Apts. & Health Club, LLC v
Bonesteel, 173 AD3d 535, 68[*2][2019] [citation omitted]; see Forrest v Jewish Guild for
the Blind, 3 NY3d 295, 312-313 [2004]). The complainant bears the initial burden of
establishing retaliation as set forth above before the burden shifts to the opposing party to
articulate a legitimate nondiscriminatory reason for the adverse action (see Hollandale
Apts. & Health Club, LLC v Bonesteel, 173 AD3d at 69).

As an initial matter, the ALJ employed an incorrect burden-shifting analysis under
the first prong of the above test. In order for CityVision to demonstrate that it engaged in
protected activity by filing a discrimination complaint where, as here, the complaint was
ultimately dismissed, CityVision was required to show that it held a reasonable belief that
Pine Ridge was engaged in discriminatory practices (see Matter of New York State Off- of
Mental Retardation & Dev. Disabilities [Staten Is. Dev. Ctr.] v New York State Div. of
Human Rights, 164 AD2d 208, 210 [1990]). The ALJ did not undertake any analysis as to
whether CityVision reasonably believed that Pine Ridge was engaging in a discriminatory
practice duringthe telephone call in question. Rather, the ALJ simply stated in conclusory
fashion that CityVision's discrimination complaint was made in good faith, that
"[petitioners had] not shown that [CityVision's] allegations were made in bad faith and,
therefore, [CityVision] should prevail." In our view, this approach improperly shifted the
burden to petitioners to prove, in the first instance, that CityVision did not hold a
reasonable belief that Pine Ridge was engaging in housing discrimination (see Matter of
Rambert v Fischer, 128 AD3d 1111, 1112 [2015]; Matter of Delaware County Dept. of
Social Servs. v Brooker, 272 AD2d 835, 836 [2000]). While typically such an error would
result in remittal for further proceedings, for the following reason remittal is not warranted

but, rather, the retaliation complaint must be dismissed.

The hearing evidence failed to support the findingthat petitioners took adverse action
against CityVision, under the third prong of the test for retaliation. "[A]n adverse action
must have some materially adverse effect on the complainant and must be of sufficient
magnitude to permit a finding of intimidation, coercion, threats or
interference" (Hollandale Apts. & Health Club, LLC v Bonesteel, 173 AD3d at 69
[internal quotation marks, brackets and citations omitted]). Pentkowski's letter simply
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stated his view that the allegations of discrimination against his client were false, and that
Pine Ridge intended to seek compensation for the costs incurred in defending those false
allegations. There was no evidence that petitioners took any additional actions against
CityVision. We cannot conclude that, under these circumstances, the mere sending of the
letter rose to the level of retaliation. That is,there was no showing that the letter had any
"materially adverse effect" upon CityVision, nor was it "of sufficient magnitude to permit
a finding [*3]of intimidation, coercion, threats or interference" (id.).

In light of the foregoing, we need not address petitioners' remaining contentions

concerning the propriety of the damages and counsel fee awards.
Garry, P.J., Pritzker and Reynolds Fitzgerald, JJ., concur.

ADJUDGED that the determination is annulled, without costs, and petition granted.

Return to Decision Lisﬂ
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Division of
Human Rights

NEW YORK STATE
DIVISION OF HUMAN RIGHTS

NEW YORK STATE DIVISION
OF HUMAN RIGHTS
on the Complaint of

NOTICE AND

CITYVISION SERVICES, INC., LEIGH RENNER, FINAL ORDER

Complainants,
Ve Case No. 10190029

PINE RIDGE II APARTMENTS, DAVID H.
PENTKOWSKI, ESQ.,
Respondents.

Federal Charge No. 02-18-8507-8

PLEASE TAKE NOTICE that the attached is a true copy of the Recommended
Findings of Fact, Opinion and Decision, and Order (“Recommended Order”), issued on May 14,
2019, by Thomas S. Protano, an Administrative Law Judge of the New York State Division of
Human Rights (“Division™). An opportunity was given to all parties to object to the
Recommended Order, and all Objections received have been reviewed.

PLEASE BE ADVISED THAT, UPON REVIEW, THE RECOMMENDED

ORDER IS HEREBY ADOPTED AND ISSUED BY THE HONORABLE JOHNATHAN

J. SMITH, INTERIM COMMISSIONER, AS THE FINAL ORDER OF THE NEW

YORK STATE DIVISION OF HUMAN RIGHTS (“ORDER”) WITH THE

FOLLOWING AMENDMENT:

e  The sentence in the Recommended Order which states “Complainants are not entitled



to an award of attorney’s fees since the Human Rights Law does not provide for awards of
attorney’s fees in retaliation cases,” is not hereby adopted. Though attorney’s fees were not
available for retaliation cases at the time the instant Complaint was filed, attorney’s fees were
available for cases involving housing discrimination. See Human Right Law § 297.10. In
order to prove retaliation in the instant matter, Complainant must demonstrate that the
underlying housing discrimination complaint was based on a reasonable belief that
discrimination occurred. See Office of Mental Retardation & Developmental Disabilities
(Staten Island Dev. Cir.) v. State Div. of Human Rights, 164 A.D.2d 208, 210 (3d Dept.
1990) (“we are of the view that the reasonable belief standard is appropriate. Considering the
remedial nature of the Human Rights Law and an explicit statutory admonition to construe
the law liberally (see, Executive Law § 300), it strikes us that a person who suffers retaliation
after reasonably acting to protect others from forbidden discrimination should be protected.”
Thus, the retaliation complaint and the underlying housing discrimination complaint are
inextricably intertwined such that both complaints are matters involving housing
discrimination. See, e.g., Dominic v. Consol. Edison Co. of N.Y., Inc., 822 F.2d 1249 (2d Cir.
1987) (“when a plaintiff’s claims for relief ‘involve a common core of facts or [are] based on
related legal theories,’ the ‘lawsuit cannot be viewed as a series of discrete claims’” and thus
the underlying discrimination claim and retaliation claim are “inextricably intertwined”); see
also, James v. Nat'l R.R. Passenger Corp., 2005 WL 6182322, at *18 (S.D.N.Y. 2005)
(claims were inextricably intertwined because in order “to succeed in her retaliation claim,
plaintiff had to establish a ‘good-faith, reasonable belief that the underlying challenged
actions of the employer violated the law’”).

Because Respondents’ retaliation in this matter was for Complainant’s filing of a



housing discrimination complaint, the instant case is grounded in the housing context and
thus attorney’s fees are available.

A complainant’s award of attorney’s fees is calculated utilizing the “lodestar”
method. See McGrathv. Toys “R” Us, Inc., 3 N.Y.3d 421, 430, 788 N.Y.S.2d 281, 285
(2004). This method calculates the amount of the fee award “by multiplying the number of
hours reasonably expended on the litigation by a reasonable hourly rate.” Id. at 427.

Number of Hours

In determining the number of hours reasonably expended,

(1) hours which reflect inefficiency or duplication of services should be

discounted; (2) hours that are excessive, unnecessary or which reflect

‘padding’ should be disallowed; (3) legal work should be differentiated from

nonlegal work such as investigation, clerical work, the compilation of facts

and other types of work which can be accomplished by nonlawyers who

command lesser rates; (4) time spent in court should be differentiated from

time expended for out-of-court services; and (5) the hours claimed should be

weighed against the court’s own knowledge, experience and expertise as to

the time required to complete similar activities.

MeclIntyre v. Manhattan Ford, Lincoln-Mercury, Inc., 176 Misc.2d 325, 328 (N.Y. Sup. Ct.
1997) (citing Rahmey v. Blum, 95 A.D.2d 294 (2d Dept. 1983)).

Complainant’s counsel submitted contemporaneous time records recording 40.7 hours
of work on the case. Of those hours, 1.4 are billed for paralegal work. See Complainant’s
counsel’s January 29, 2020, fee request.

A review of Complainant’s fee request reveals a description of the legal services
rendered in each entry. There do not appear to be entries for duplicative or excessive work

and substantive legal work was properly differentiated from paralegal work. Forty hours and

forty-two minutes is a reasonable amount of time to prepare and litigate a case of this nature.



Hourly Rate

A reasonable attorney’s fee “should be based on the customary fee charged for
similar services by lawyers in the community with like experience and of comparable
reputation to those by whom the prevailing party was represented. Thus, the hourly rate
charged by an attorney will normally reflect the training, background, experience and skill of
the individual attorney.” Mclntyre, 176 Misc.2d at 328 (citations omitted).

In the instant matter, Complainant’s counsel is claiming a rate of $425 per hour for
his work and $150 per hour for the work of his paralegal. Counsel is the named principal of
his firm. He does not indicate whether his firm consists of other lawyers. He has been
practicing since 1996 with admissions to practice in California, New Jersey and New York.
He has been admitted to practice in New York since 2007. He has experience in consumer
bankruptcy and since 2011, has handled fair housing and fair lending matters in addition to
consumer bankruptcy. See Complainant’s counsel’s January 29, 2020, fee request.

To support his hourly fee request, counsel submits a December 4, 2018, Division
Final Order in which he was awarded a rate of $425 per hour. It is noted that the ALJ in that
matter based the awarded rate on a case for which no accurate citation was provided,
however, it appears to be an Eastern District of New York Case. See Hugee v. Kimso
Apartments, LLC, 852 F. Supp. 2d 281, 298-99 (E.D.N.Y. 2012) (“[r]ecent opinions from the
Eastern District of New York have determined that reasonable hourly rates in this district ‘are
approximately $300-$450 per hour for partners, $200-$300 per hour for senior associates,
and $100-$200 per hour for junior associates™).

This matter arose in Saratoga County which falls within the Northern District of New

York. Counsel has submited no other cases demonstrating the customary rate charged for



similar services by lawyers with like experience and of comparable reputation in the County
of Saratoga, the Third Department or the Northern District of New York.

In a recent Northern District of New York case brought under 42 U.S.C. § 1983, the
court found that “[a] review of cases in this District indicates that the following hourly rates
(or rate ranges) are reasonable: $275-$350 for experienced partners; $165-$200 for junior
associates; and $90 for paralegals.” Johnson v. Mauro, 2019 WL 5842765 at *5 (N.D.N.Y.
2019) (collecting cases). In a decision issued just last month, the same court in a Title VII
matter noted that “[c]ourts in this district have recently determined hourly rates of: between
$250 and $350 for partners; between $165 and $200 for associates; and between $80 and $90
for paralegals, to be reasonable.” Perez v. Cty. of Rensselaer, New York, 2020 WL 1975069
at *2 (N.D.N.Y. 2020) (citing Deferio v. City of Syracuse, 2018 WL 3069200 at *3
(N.D.N.Y. 2018) (collecting cases)).

In Doe v. Cornell Univ., 2019 WL 1567535 (N.D.N.Y. 2019), in a Title IX matter, the
court set the hourly rate at $330 based on an attorney’s “forty-two years . . . practicing in the
areas of employment, discrimination, criminal defense, campus judicial defense, business,
corporate, environmental, municipal, estate, family, and real estate law [and a]s a senior
attorney with extensive practice experience, and experience in anti-discrimination and
campus sexual assault defense specifically.” /d. at *8

The same court set the hourly rate of another attorney at $250 per hour based on “a
balance between his long tenure as a practicing attorney and his relative lack of experience in
Title IX and civil rights matters specifically.” /d. at *7. That attorney had twenty-nine years
of experience practicing law with twelve years in civil rights practice, “including conducting

civil jury trials to verdict and acting as lead counsel in private mediations.” /d.



In the instant matter, considering counsel’s twenty-four years of experience practicing
law, thirteen of which have been in New York, and that he’s been litigating fair housing
matters for the past nine years, but also noting that he neglected to produce records of his
successes in these matters or any specificity of the extent of his experience, an hourly fee of
$275 per hour is deemed appropriate.

Furthermore, the prevailing hourly rates for paralegals in the Northern District is $90
per hour. See Id. at 8 (“the current prevailing rate for paralegal time in this district is $
90.00™).

The Lodestar

Accordingly, 39.3 hours of legal work at $275 per hour results in a fee of $10,807.50.
The remaining 1.4 hours of nonlegal work at a rate of $90 per hour results in a fee of $126.
There being no reason to reduce or increase the lodestar amount, the total amount is
$10,933.50.

Expenses and Costs

Counsel’s fee application contains a request of $54.50 for out-of-pocket expenses.
“Prevailing parties are also entitled to recover reasonable, identifiable out-of-pocket
disbursements which are ordinarily charged to clients.” Francis v. Atl. Infiniti, Ltd., 2012
WL 398769 at *9 (citations omitted). These expenses are properly identified and reasonable.
Thus, Complainant’s counsel is entitled to a total attorney’s fee award in the amount of
$10,988.

Therefore, in addition to the other payments required herein, within sixty days of the
date of this Order, Respondent shall pay to Complainant’s attorney $10,988 in fees in the

form of a certified check made payable to the Law Offices of Andy Winchell, P.C. and



delivered by certified mail, return receipt requested, to Andy Winchell, Esq., Law Offices of
Andy Winchell, P.C., 100 Connell Drive, Suite 2300, Berkeley Heights, NJ 07922. Interest
shall accrue on the award at a rate of nine percent per year, from the date of this Order until
payment is actually made by Respondent.

A copy of the certified check shall simultaneously be provided to Caroline Downey, Esq.,
General Counsel, State Division of Human Rights, One Fordham Plaza, 4th Floor, Bronx, NY
10458. . In accordance with the Division's Rules of Practice, a copy of this Order has been filed
in the offices maintained by the Division at One Fordham Plaza, 4th Floor, Bronx, New York
10458. The Order may be inspected by any member of the public during the regular office hours
of the Division.

PLEASE TAKE FURTHER NOTICE that any party to this proceeding may appeal this
Order to the Supreme Court in the County wherein the unlawful discriminatory practice that is
the subject of the Order occurred, or wherein any person required in the Order to cease and desist
from an unlawful discriminatory practice, or to take other affirmative action, resides or transacts
business, by filing with such Supreme Court of the State a Petition and Notice of Petition, within

sixty (60) days after service of this Order. A copy of the Petition and Notice of Petition must

also be served on all parties, including the General Counsel, New York State Division of Human

Rights, One Fordham Plaza, 4th Floor, Bronx, New York 10458. Please do not file the original

Notice or Petition with the Division.

PLEASE TAKE FURTHER NOTICE that the above stated sixty (60) days to appeal
may be affected by Executive Orders 202.8, 202.14 and 202.28 issued by Governor Cuomo.

Please see the attached copies of the Executive Orders. If any further Executive Order affecting



time to appeal is issued, the Division will post information about the Executive Order on its
website, www.dhr.ny.gov.

ADOPTED, ISSUED, AND ORDERED.

DATED: JUN 0 1 2020

Bronx, New York

JOHNATHAN J. SMITH
INTERIM COMMISSIONER
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Complainant
CityVision Services, Inc.

c/o Lacefield Compliance Consulting LLC 121 Silver Ridge Court
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Complainant
Leigh Renner

CityVision Services, Inc.
c/o Lacefield Compliance Consulting LLC 121 Silver Ridge Court
Burleson, TX 76028

Complainant Attorney

Andy Winchell

100 Connell Drive, Suite 2300
Berkeley Heights, NJ 07922

Respondent
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Attn: Legal Department
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David H. Pentkowski, Esq.
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28 Liberty Street
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No. 202.8

Continuing Temporary Suspension and Modification of Laws
Relating to the Disaster Emergency

WHEREAS, on March 7, 2020, I issued Executive Order Number 202, declaring a State disaster
emergency for the entire State of New York;

WHEREAS, both travel-related cases and community contact transmission of COVID-19 have
been documented in New York State and are expected to be continue;

WHEREAS, in order to facilitate the most imely and effective response to the COVID-19 emergency
disaster, it is critical for New York State to be able to act quickly to gather, coordinate, and deploy goods,
services, professionals, and volunteers of all kinds; and

NOW, THEREFORE, 1, Andrew M. Cuomo, Governor of the State of New York, by virtue of the
authority vested in me by Section 29-a of Article 2-B of the Executive Law to temporarily suspend or modify
any statute, local law, ordinance, order, rule, or regulation, or parts thereof, of any agency during a State
disaster emergency, if compliance with such statute, local law, ordinance, order, rule, or regulation would
prevent, hinder, or delay action necessary to cope with the disaster emergency or if necessary to assist or aid
in coping with such disaster, I hereby temporarily suspend or modify, for the period from the date of this
Executive Order through April 19, 2020 the following:

¢ Inaccordance with the directive of the Chief Judge of the State to limit court operations to essential
matters during the pendency of the COVID-19 health crisis, any specific tirae limit for the
commencement, filing, or service of any legal action, notice, motion, or other process or
proceeding, as prescribed by the procedural laws of the state, including but not limited to the
criminal procedure law, the family court act, the eivil practice law and rules, the court of claims act,
the surrogate’s court procedure act, and the uniform court acts, or by any other statute, local law,
ordinance, order, rule, or regulation, or part thereof, is hereby tolled from the date of this executive
order until April 19, 2020;

* Subdivision | of Section 503 of the Vehicle and Traffic Law, to the extent that it provides for a
period of validity and expiration of a driver’s license, in order to extend for the duration of this
executive order the validity of driver’s licenses that expire on or after March 1, 2020;

¢ Subdivision 1 of Section 491 of the Vehicle and Traffic Law, to the extent that it provides for 2
period of validity and expiration of 2 non-driver identification card, in order to extend for the
duration of this executive order the validity of non-driver identification cards that expire on or after
March 1, 2020;

« Sections 401, 410, 2222, 2251, 2261, and 2282(4) of the Vehicle and Traffic law, to the extent that
it provides for a period of validity and expiration of a registration certificate or number plate fora
motor vehicle or trailer, a motorcycle, a snowmobile, a vessel, a limited use vehicle, and an all-
terrain vehicle, respectively, in order to extend for the duration of this executive order the validity of
such registration certificate or number plate that expires on or after March 1, 2020;

* Section 420-a of the vehicle and traffic law to the extent that it provides an expiration for temporary
registration documents issued by auto dealers to extend the validity of such during the duration of
this executive order.

» Subsection (2) of Section 602 and subsections () and (b) of Section 605 of the Business
Corporation Law, to the extent they require meetings of sharehalders to be noticed and held at a
physical location.



NOW, THEREFORE, by virtue of the authority vested in me by Section 29-a of Article 2-B of the
Executive Law to issue any directive during a disaster emergency necessary to cope with the disaster, I
hereby issue the following directives for the period from the date of Executive Order through April 19,
2020:

¢ The provisions of Executive Order 202.6 are hereby modified to read as follows: Effective on
March 22 at 8 p.m.: All businesses and not-for-profit entities in the state shall utilize, to the
maximum extent possible, any telecommuting or work from home procedures that they can safely
utilize. Each employer shall reduce the in-person workforce at any work locations by 100% no later
than March 22 at 8 p.m. Any essential business or entity providing essential services or functions
shall not be subject to the in-person restrictions. An entity providing essential services or functions
whether to an essential business or a non-essential business shall not be subjected to the in-person
work restriction, but may operate at the level necessery to provide such service or function. Any
business violating the above order shall be subject to enforcement as if this were a violation ofan
order pursuant to section 12 of the Public Health Law.

¢ There shall be no enforcement of either an eviction of any tenant residential or commercial, or a
foreclosure of any residential or commercial property for a period of ninety days.

» Effective at § p.m. March 20, any appointment that is in-person at any state or county department of
motor vehicles is cancelled, and until further notice, only on-line transactions will be permitted.

* The authority of the Commissioner of Taxation and Finance to abate late filing and payment
penalties pursuant to section 1145 of the Tax Law is hereby expanded to also authorize abatement
of interest, for a period of 60 days for a taxpayers who are required to file returns and remit sales
and use taxes by March 20, 2020, for the sales tax quarterly period that ended February 29, 2020.

GIVEN under my hand and the Privy Seal of the
State in the City of Albany this
% twentieth day of March in the year

two thousand twenty.

BY THE GOVERNOR >

Secretary to the Governor



No. 202.14

Continuing Temporary Suspension and Modification of Laws
Relating to the Disaster Emergency

WHEREAS, on March 7, 2020, I issued Executive Order Number 202, declaring a State disaster -
emergency for the entire State of New York; and

WHEREAS, both travel-related cases and community contact transmission of COVID-19 have
been documented in New York State and are expected to continue;

NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of New York, by virtue of the
authority vested in me by Section 29-a of Axticle 2-B of the Executive Law, do hereby continue the
suspensions and modifications of law, and-any directives, not superseded by a subsequent directive, made
by Executive Order 202 and each successor Executive Order to 202, for thirty days until May 7, 2020,
except as limited below.

IN ADDITION, I hereby temporarily suspend or modify any statute, lacal law, ordinance, order,
rule, or regulation, or parts thereof, of any agency during a State disaster emergency, if compliance with
such statute, local law, ordinance, order, rule, or regulation would prevent, hinder, or delay action necessary
to cope with the disaster emergency or if necessary to assist or aid in coping with such disaster, for the
period from the date of this Executive Order through May 7, 2020, the following:

o Section 6524 of the Education Law, section 60.7 of title 8 of NYRR and section paragraph (1)
of subdivision (g) 405.4 of title 10 of the NYCRR to the extent necessary to allow any physician
who will graduate in 2020 from an academic medical program accredited by a medical
education accrediting agency for medical education by the Liaison Committee on Medical
Education or the American Osteopathic Association, and has been accepted by an Accreditation
Council for Graduate Medical Education accredited residency program within or outside of New
York State to practice at any institution under the supervision of a licensed physician;

* Subdivisions one, two, four, five, eight and nine of Section 1726 of the Surrogate's Court
Procedure Act are hereby modified to provide that any parent, a legal guardiam, a legal
custodian, or primary caretaker who works or volunteers in a health care facility or who
reasonably believes that they may otherwise be exposed to COVID-19, may designate a standby
guardian by means of a written designation, in accordance with the process set forth in such
subdivisions; and such designation shall become effective also in accordance with the process
set forth in such subdivisions; and

e Sections 3216(d)(1)(C) and 4306(g) of the Insurance Law, subject to consideration by the
Superintendent of Financial Services of the liquidity and solvency of the applicable insurer,
corporation subject to Article 43 of the Insurance Law, or health maintenance organization
certified pursuant to Article 44 of the Public Health Law, to:



o Extend the period for the payment of premiums to the later of the expiration of the
applicable contractual grace period and 11:59 p.m. on June 1, 2020, for any
comprehensive health insurance policybolder or contract holder under an individual
policy or contract, as those terms are used in such sections, who is facing a financial
hardship as a result of the COVID-19 pandemic; and

o Require that the applicable insurer, corporation subject to Article 43 of the Insurance
Law, or heelth maintenance organization certified pursuant to Article 44 of the Public
Health Law shall be responsible for the payment of claims during such period and shall
not retroactively terminate the insurance policy or contract for non-payment of premium
cduring such period.

FURTHER, I hm't;by issue the following directives for the period from the date of this Executive
Order through May 7, 2020:

Any medical equipment (personal protective equipment (PPE), ventilators, respirators, bi-pap,
anesthesia, or other necessary equipment or supplies as determined by the Commissioner of
Health) that is held in inventory by any entity in the state, or otherwise located in the state shall
be reported to DOH. DOH may shift any.such items not cirrently needed, or needed in the
short term future by a health care facility, to be transferred to a facility in urgent need of such
inventory, for purposes of ensuring New York hospitals, facilities and health care workers have
the resources necessary to respond to the COVID-19 pandemic, and distribute them where there
is an immediate need. The DOH shall ejther return the inventory as soon as no longer urgently
needed and/or, in consultation with the Division of the Budget, ensure compensation is paid for
any goods or materials acquired at the rates prevailing in the market at the time of acquisition,
and shall promulgate guidance for businesses and individuals seeking payment.

By virtue of Executive Orders 202.3, 202.4, 202.5, 202.6, 202.7, 202.8, 202.10, 202.11, and
202.13 which closed or otherwise restricted public or private businesses or places of public
accommodation, and which required postponement or cancellation of all non-essential
gatherings of individuals of any size for any reason (e.g. parties, celebrations, games, meetings
or other social events), all such Executive Orders shall be continued, provided that the
expiration dates of such Executive Orders shall be aligned, such that all in-person business
restrictions and workplace restrictions will be effective until 11:59 p.m. on April 29, 2020,
unless later extended by a future Executive Order.

The enforcement of any violation of the foregoing directives on and after April 7, 2020, in
addition to any other enforcement mechanism stated in any prior executive orders, shall be a
violation punishable s a violation of public health law section 12-b(2) and the Commissioner of
Health is directed and authorized to issue emergency regulations. The fine for such violation by
an individual who is participating in any gathering which violates the terms of the orders or is
failing to abide by social distancing restrictions in effect in any place which is not their home
shall not exceed $1,000.

The directive contained in Executive Order 202.4 as amended by Executive Order 202.11
related to the closure of schools statewide shall hereafter be modified to provide that all schools
shall remain closed through April 29, 2020, at which time the continued closure shall be re-
evaluated. No school shall be subject to a diminution in schoo! aid due to failure to meet the 180
day in session requirement as a result of the COVID-19 outbreak, provided their closure does
not extend beyond the term set forth herein. School districts must continue plans for alternative
instructional options, distribution and availability of meals, and child care, with an emphasis on
serving children of essential workers, and continue to first use any vacation or snow days
remaining.

Superintendent of Financial Services shall have the authority to promulgate an emergency
regulation, subject to consideration by the Superintendent of Financial Services of the liquidity
and solvency of the applicable insurer, corporation subject to Article 43 of the Insurance Law,
health maintenance organization certified pursuant to Article 44 of the Public Health Law, or
student health plax certified pursuant to Insurance Law § 1124, to:

o extend the period for the payment of premiums to the later of the expiration of the
applicable contractual grace period and 11:59 p.m. on June 1, 2020 for any small group
or student blanket comprehensive health insurance policy or contract, or any child health
insurance plan policy or contract where the policyholder or contract holder pays the

-entire premium, as those terms are used in the Insurance Law, for any policyholder or
contract holder who is facing financial hardship as a result of the COVID-19 pandemic;
and



o require that the applicable insurer, corporation subject to Article 43 of the Insurance
Law, health maintenance organization certified pursuant to Article 44 of the Public
Health Law, or student health plan certified pursuant to Insurance Law § 1124, shall be
responsible for the payment of claims during such period and shall not retroactively
terminate the insurance policy or contract for non-payment of premium during such
period. .

o Superintendent of Financial Services shall have the authority to promulgate emergency
regulations necessary to implement this Executive Order, including regulations regarding: (1)
the waiver of late fees; and (2) the prohibition on reporting negative data to credit bureaus.

s For the purposes of Estates Powers and Trusts Law (EPTL) 3-2.1(a)(2), EPTL 3-2.1(a)(4),
Public Health Law 2981(2)(a), Public Health Law 4201(3), Article 9 of the Real Property Law,
General Obligations Law 5-1514(9)(b), and EPTL 7-1.17, the act of witnessing that is required
under the aforementioned New York State laws is authorized to be performed utilizing audio-
video technology provided that the following conditions are met:

o The person requesting that their signature be witnessed, if not personally known to the
witness(es), must present valid photo ID to the witness(es) during the video conference,
not merely transmit it prior to or after;

o The video conference must allow for direct interaction between the person and the
witness(es), and the supervising attorney, if applicable (e.g. no pre-recorded videos of
the person signing);

o The witnesses must receive a legible copy of the signature page(s), which may be
transmitted via fax or electronic means, on the same date that the pages are signed by the
person;

o The witness(es) may sign the transmitted copy of the signature page(s) and transmit the
same back to the person; and

o The witness(es) may repeat the witnessing of the original signature page(s) as of the date
of execution provided the witness(es) receive such original signature pages together with
the electronically witnessed copies within thirty days after the date of execution.

GIVEN under my hand and the Privy Seal of the
tate in the City of Albany this seventh
day of April in the year two thousand

twenty.

BY THE GOVERNOR
/M,ll A V\_

Secretary to the Governor



No. 202.28

Continuing Temporary Suspension and Modification of Laws
Relating to the Disaster Emergency

WHEREAS, on March 7, 2020, I issued Executive Order Number 202, declaring a State disaster
emergency for the entire State of New York; and

WHEREAS, both travel-related cases and community contact transmission of COVID-19 have
been documented in New York State and are expected to be continue;

NOW, THEREFORE, I, Andrew M. Cuomo, Governor of the State of New York, by virtue of the
authority vested in me by Section 29-a of Axrticle 2-B of the Executive Law, do hereby continue the
suspensions and modifications of law, and any directives, not superseded by a subsequent directive, made
by Executive Order 202 and each successor-Executive Order up to and including Bxecutive Order 202.14,
for thirty days until June 6, 2020, except as modified below:

s The suspension or modification of the following statutes and regulations are not continued, and
such statutes, codes and regulations are in full force and effect as of May 8, 2020:

o 10NYCRR 405.9, except to the limited extent that it would allow a practitioner to
practice in a facility where they are not credentialed or have privileges, which shall
continue to be suspended; 10 NYCRR 400.9; 10 NYCRR 400.11, 10 NYCRR 405; 10
NYCRR 403.3; 10 NYCRR 403.5; 10 NYCRR 800.3, except to the extent that
subparagraphs (d) and (u) could otherwise limit the scope of care by paramedics to
prohibit the provision of medical service or extended service to COVID-19 or suspected
COVID-19 patients; 10 NYCRR 400.12; 10 NYCRR 415.11; 10 NYCRR 415.15; 10
NYCRR 415.26; 14 NYCRR 620; 14 NYCRR 633.12; 14 NYCRR 636-1; 14 NYCRR
686.3; and 14 NYCRR 517; ,

o Mental Hygiene Law Sections 41.34; 29.11; and 29.15;

o Public Health Law Sections 3002, 3002-a, 3003, and 3004-a to the extent it would have
allowed the Commissioner to make determination without approval by a regional or state
EMS board; )

o Subdivision (2) of section 6527, Section 6545, and Subdivision (1) of Section 6909 of
the Education Law; as well as subdivision 32 of Section 6530 of the Education Law,
paragraph (3) of Subdivision (a) of Section 29.2 of Title 8 of the NYCRR, and sections
58-1.11, 405.10, and 415.22 of Title 10 of the NYCRR;

o All codes related to construction, energy conservation, or other building code, and all
state and local laws, ordinances, and regulations which would have otherwise been
superseded, upon approval by the Commissioner of OPWDD, as applicable only for
temporary changes to physical plant, bed capacities, and services provided; for facilities
under the Commissioners jurisdiction.

IN ADDITION, I hereby temporarily suspend or modify the following if compliance with such
statute, local law, ordinance, order, rule, or regulation would prevent, hinder, or delay action necessary to
cope with the disaster emergency or if necessary to assist or aid in coping with such disaster, for the perio
from the date of this Executive Order through June 6, 2020: .



 Sections 7-103, 7-107 and 7-108 of the General Obligations Law to the extent necessary to
provide that:

© Landlords and tenants or licensees of residential properties may, upon the consent of the
tenant or licensee, enter into a written agreement by which the security deposit and any
interest accrued thereof, shall be used to pay rent that is in arrears or will become due. If
the amount of the deposit represents less than a full month rent payment, this consent
does not constitute 2 waiver of the remaining rent due and owing for that month.
Execution in counterpart by email will constitute sufficient execution for consent;

o Landlords shall provide such relief to tenants or licensees who so request it that are
eligible for unemployment insurance or benefits under state or federal law or are
otherwise facing financial hardship due to the COVID-19 pandemic; '

o [t shall be at the tenant or licensee’s option to enter into such an agreement and landlords
shall not harass, threaten or engage in any harmful act to compel such agreement;

© Amy security deposit used as a payment of rent shall be replenished by the tenant or
licensee, to be paid at the rate of 1/12 the amount used as rent per month. The payments
to replenish the security deposit shall become due and owing no less than 90 days from
the date of the usage of the security deposit as rent. The tenant or Licensee may, at their
sole option, retain insurance that provides relief for the landlord in lieu of the monthly

 security deposit replenishment, which the landlord, must accept such insurance as
replenishment.

* Subdivision 2 of section 238-a of the Real Property Law to provide that no landlord, lessor, sub-
lessor or grantor shall demand or be entitied to any payment, fee or charge for late payment of
rent occurring during the time period from March 20, 2020, through August 20, 2020; and

s Section 8-400 of the Election Law is modified to the extent necessary to require that to the any
absentee application mailed by a board of elections due to temporary illness based on the
COVID-19 public health emergency may be drafted and printed in such a way to limit the
selection of elections to which the absentee ballot application is only applicable to any primary
or special election occurring on June 23, 2020, provided further that for all absentee ballot
applications already mailed or completed that purported to select a ballot for thé general election
or to request a permanent absentee ballot shall in all cases only be valid to provide an absentee
ballot for any primary or special election occurring on June 23, 2020. All Boards of Elections
must provide instructions to voters and post prominently on the website, instructions for
completing the application in conformity with this directive,

* The suspension of the provisions of any time limitations contained in the Criminal Procedure
Law contained in Executive Order 202.8 is modified as follows:

o Section 182.30 of the Criminal Procedure Law, to the extent that it would prohibit the
use of electronic appearances for certain pleas;
© Section 180.60 of the Criminal Procedure Law to provide that (i) all parties’ appearances
at the hearing, including that of the defendant, may be by means of an electronic
appearance; (ii) the Court may, for good cause shown, withhold the identity, obscure or
withhold the image of, and/or disguise the voice of any witness testifying at the hearing
pursuant to a motion under Section 245.70 of the Criminal Procedure law—provided that
the Court is afforded 2 means to judge the demeanor of a witness:
¢ Section 180.80 of the Criminal Procedure Law, to the extent that a court must satisfy
itself that good cause has been shown within one hundred and forty-four hours from
May 8, 2020 that a defendant should continue to be held on a felony complaint due to
the inability to empanel a grand jury due to COVID-19, which may copstitute such good
cause pursuant 1o subdivision three of such section; and
© Section 190.80 of the Criminal Procedure Law, to the extent that to the extent that a
court must satisfy itself that good cause has been shown that a defendant should continue
to be held on a felony complaint beyond forty-five days due to the inability to empanel a
grand jury due to COVID-19, which may constitute such good cause pursuant to
subdivision b of such section provided that such defendant has been provided a
preliminary hearing as provided in section 180.80.

IN ADDITION, by virtue of the authority vested in me by Section 29-a of Article 2-B of the
Executive Law to issue any directive during a disaster emergency necessary to cope with the disaster, I
hereby issue the following directives for the period from the date of Executive Order through June 6, 2020:

*  There shall be no initiation of a proceeding or enforcement of either an eviction of any
residential or commercial tenant, for nonpayment of rent or a foreclosure of any residential or
commercial mortgage, for nonpayment of such mortgage, owned or rented by someone that is
eligible for unemployment insurance or benefits under state or federal law or otherwise facing
financial hardship due to the COVID-19 pandemic for a period of sixty days beginning on June
20, 2020.



Executive Order 202.18, which extended the directive contained in Execitive Orders 202.14 and
202.4 as amended by Executive Order 202.11 related to the closure of schools statewide, is
hereby continued to provide that all schools shall remain closed through the remainder of the
school year. School districts must continue plans for alternative instructional options,

distribution and availability of meals, and child care, with an emphasis on serving children of
essential workers.

GIVEN under my hand and the Privy Seal of the
State in the City of Albany this
seventh of May in the year two

thousand twenty.

BY THE GOVERNOR

Secretary to the Governor
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RENNER,
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PINE RIDGE I APARTMENTS, DAVID H.
PENTKOWSKI, ESQ.,
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Federal Charge No. 02-18-8507-8

SUMMARY

RECOMMENDED FINDINGS OF
FACT, OPINION AND DECISION,
AND ORDER

Case No. 10190029

Complainants filed a previous complaint with the New York State Division of Human

Rights against Respondent Pine Ridge II Apartments. After the complaint was dismissed,

Respondents sent a letter to Complainants seeking damages for “false, fraudulent and libelous™

allegations in retaliation for Complainants’ actions. Complainants are awarded damages. Civil

fines and penalties are assessed against Respondents as well.



PROCEEDINGS IN THE CASE

On August 18, 2017, Complainants filed a verified complaint with the New York State
Division of Human Rights (“Division”) charging Respondents with unlawful discriminatory
practices relating to housing in violation of N.Y. Exec. Law, art. 15 (*Human Rights Law™).

After investigation, the Division found that it had jurisdiction over the complaint and that
probable cause existed to believe that Respondents had engaged in unlawful discriminatory
practices. The Division thereupon referred the case to public hearing.

After due notice, the case came on for hearing before Thomas S. Protano, an
Administrative Law Judge (“ALJ”) of the Division. A public hearing session was held on June
25,2018.

Complainants and Respondents appeared at the hearing. Complainants were represented
by Andy Winchell, Esq. Respondents were represented by David H. Pentkowski, Esq. At
hearing, ALJ Protano requested information regarding Complainants’ diverted resouces during
the course of this matter. Pursuant to 9 N.Y.C.R.R. §465.12(f)(4), those documents were placed
in evidence as ALJ Exhibit 5 and Complainant’s Exhibit 3, marked for identification at hearing,

is also heereby entered into evidence.

FINDINGS OF FACT

1. Complainant CityVision Services, Inc. (“CityVision™) is a fair housing advocacy
organization. (Tr. 35)

2. CityVision employs testers who pose as potential tenants to identify landlords who may
be violating fair housing laws. CityVision then files appropriate discrimination actions if it feels

the law has been violated. (Tr. 60)

3. Complainant Leigh Renner is affiliated with CityVision. (ALJ Exhibit 2)



4. On December 22, 2016, Complainants filed a complaint against Respondent Pine Ridge
II Apartments (“Pine Ridge™) with the United States Department of Housing and Urban
Development (Case no. No. 02-17-5629-8) and the Division (Case No. 10185528). (ALJ Exhibit
2)

5. OnJune 30, 2017, the Division found No Probable Cause to believe Pine Ridge
engaged in an unlawful discriminatory practice. Accordingly, the case was dismissed. (ALJ
Exhibit 2)

6. Thereafter, on July 25, 2017, Respondent David Pentkowski, an attorney acting on
behalf of Pine Ridge, wrote to Complainants alleging that the allegations in their complaint were
“false, fraudulent and libelous.” Pentkowski further noted that “Pine Ridge is looking to
[Complainants] for the damages they have sustained as a result of this wrongful conduct.™
(Complainant’s Exhibit 3)

7. Pentkowski’s letter indicated that Complainants’ representative should contact him to
“discuss a resolution to this claim.” Pentkowski wrote that if he did not hear from anyone within
ten days Respondents “will proceed accordingly.” (Complainant’s Exhibit 3)

8. Pentkowski asserts that the admonition that Respondents “will proceed accordingly”
meant that “if we don’t hear from you, we’re gonna assume we’re not gonna hear from you...”
(Tr. 27)

9. Respondents deny Pentkowski’s letter was “threatening.” (ALJ Exhibit 4)

10. As a result of Respondents’ letter, CityVision expended $4,775.00 in diverted resources

on this case. That figure is based upon the time and resources Complainant’s members expended

with respect to this matter. (ALJ Exhibit 5)



11. Renner did not testify at hearing. There is nothing in the record to demonstrate whether

she personally suffered any damages as a result of Respondents’ letter.

OPINION AND DECISION

It is an unlawful discriminatory practice for any person to “retaliate against any person
because he has opposed any practices forbidden under this article or because he has filed a
complaint, testified or assisted in any proceeding under this article.” N.Y. Exec. Law, art. 15
(*Human Rights Law™) § 296.7. It is undisputed that Complainants filed a complaint against
Pine Ridge in December 2016. It is also undisputed that Pentkowski wrote a letter to
Complainants describing their complaint as “false, fraudulent and libelous,” while seeking
damages from Complainants.

Pentkowski argues that the letter was neither retaliatory nor threatening. His argument is
without merit. Pentkowski’s letter clearly sought damages for the money Respondents spent “as
a result of”” Complainants’ complaint. He indicated that Respondents would “proceed
accordingly” if Complainants’ representative did not contact him to address “this claim.” It is
difficult to see how this can be viewed as anything other than a threat.

In a similar case, Moran v. Simpson, 80 Misc. 2d 437, 438, 362, N.Y.S. 2d 666, 668
(Supt. Ct. Livingston Cty. 1974), a tavern owner who was accused of discrimination filed a libel
claim in New York State Supreme Court against the complainant in the discrimination case after
the Division dismissed the initial claim. The defendant/complainant in the Supreme Court case
filed a retaliation counter claim against the plaintiff/tavern owner. In his decision, Justice Jacob

Ark wrote the following:

“The provisions of the Human Rights Law are not self-executing. If this legislation is to
be meaningful, a person claiming to be aggrieved by an unlawful discriminatory practice



must be in a position to initiate a proceeding without fear that he is embarking upon a
perilous course should his complaint not be sustained.”

Justice Ark awarded judgment to the defendant/complainant on his counterclaim and
dismissed the libel claim of the plaintiff/tavern owner. In this case, Complainants were in the
same position as the defendant/complainant in Moran v. Simpson. Accordingly, as Complainants
making a good faith Division claim, they should be protected from retaliatory litigation (or even
the threat thereof). Respondents have not shown that Complainants’ allegations were made in
bad faith and, therefore, Complainants should prevail. See, Herlihy v. Metropolitan Museum of
Art, 214 A.D. 2d 250, 257, 633 N.Y.S. 2d 106, 110-11 (Ist Dept. 1995). Complainants are
entitled to damages as a result of Respondents’ retaliatory actions.

CityVision is an advocacy group that supports fair housing. Advocacy groups can obtain
monetary relief based upon injury to the organization. To obtain damages, an organization must
show “injury in fact.” MFY Legal Services, Inc. v. Dudley, 67 N.Y.2d 706, 708, 499 N.Y.S.2d
930,931 (1986). An organization is injured when it is forced to divert resources from its mission
to address discriminatory actions. When unlawful discriminatory practices “perceptibly impair
[the housing group’s] ability to provide...services...there can be no question that the
organization has suffered an injury in fact.” Havens Realty Corp. v. Coleman, 455 U.S. 363, 379

(1982). CityVision expended $4,775.00 in the pursuit of this matter. It should be compensated

for that amount.

Section 297(4)(c)(vi) of the Human Rights Law permits the Division to assess civil fines
and penalties in cases of housing discrimination in an “amount not to exceed fifty thousand
dollars, to be paid to the state by a respondent found to have committed an unlawful
discriminatory act, or not to exceed one hundred thousand dollars to be paid to the state by a

respondent found to have committed an unlawful discriminatory act which is found to be willful,



wanton or malicious.”

There are several factors that determine if civil fines and penalties are appropriate: the
nature and circumstances of the violation; whether respondent had previously been adjudged to
have committed unlawful housing discrimination; respondent’s financial resources; the degree of
respondent’s culpability and the goal of deterrence. A penalty of $2,500.00 in this matter is
appropriate given the nature of the violation and the goal of deterrence. It is undisputed that
Respondents sent Complainants a letter that alleged “wrongful acts” and contained threats that
Respondents would “proceed accordingly.” The State of New York’s goal of deterrence dictates
that a civil fine and penalty in this matter is appropriate.

Complainants have offered no evidence that Renner has directly suffered any damages
separate and apart from those of CityVision. She is, therefore, not entitled to an award other than
the award noted above. Complainants are not entitled to an award of attorney's fees since the

Human Rights Law does not provide for awards of attorney’s fees in retaliation cases.



ORDER

On the basis of the foregoing Findings of Fact, Opinion and Decision, and pursuant to the
provisions of the Human Rights Law and the Division’s Rules of Practice, it is hereby

ORDERED, that that Respondents, their agents, representatives, employees, successors,
and assigns, shall cease and desist from discriminating against any tenants or rental applicants, in
the terms and conditions of housing; and it is further

ORDERED, that Respondents, their agents, representatives, employees, successors, and
assigns, shall cease and desist from employing policies that result in a discriminatory impact
against members of any class of persons protected by New York Executive Law, Article 15
§§290-301; and it is further

ORDERED, that Respondents, their agents, representatives, employees, successors and
assigns shall take the following affirmative action to effectuate the purposes of the Human
Rights Law:
1 Within 60 days of the date of the Commissioner’s Final Order, Respondents shall pay
Complainant CityVision Services, Inc. $4,775.00 as damages for the diversion of resources
Complainant suffered as a result of Respondents’ unlawful discrimination. The payment shall be
made by Respondents in the form of a certified check, made payable to the order of CityVision
Services, Inc., and delivered by certified mail, return receipt requested, to its attorney, Andy
Winchell, Esq., at Law Offices of Andy Winchell, P.C., 100 Connell Drive, Suite 300, Berkeley
Heights, NJ, 07922. Interest shall accrue on this award at the rate of nine percent per year, from

the date of the Commissioner’s Final Order until payment is made by Respondents.



2 A copy of the certified check shall be provided to Caroline Downey, Esq., General
Counsel of the Division, at One Fordham Plaza, 4th Floor, Bronx, New York 10458.

4. Within 60 days of the date of the Commissioner’s Final Order, Respondents shall pay to
the State of New York $2,500.00 as a civil fine and penalty for Respondents’ unlawful
discrimination. Interest shall accrue on this award at the rate of nine percent per year, from the
date of the Commissioner’s Final Order until payment is made by Respondents. Payment shall
be made in the form of a certified check, made payable to the order of the State of New York and
delivered by certified mail, return receipt requested, to Caroline Downey, Esq., General Counsel
of the Division, at One Fordham Plaza, 4th Floor, Bronx, New York 10458.

5. Respondents shall cooperate with the representatives of the Division during any
investigation into compliance with the directives contained within this Order.

DATED: May 14, 2019
Bronx, New York

7 '

'-_-/——_Z:*-—: ST

Thomas S. Protano
Administrative Law Judge
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Non. | Division of
$TATE | Human Rights

ANDREW M. CUOMO JOHNATHAN J. SMITH
Governor Interim Commissioner

January 14, 2021

Re:  Clifton Park Apartments, LLC, et al v New York State Div. of Human Rights, et al

Saratoga Co. Index No. EF2020-1383

To the Parties Listed Below:

PLEASE TAKE NOTICE that the attached Order of the Supreme Court, Saratoga County
was issued on January 7, 2021 by the Hon. James E. Walsh, and entered on January 12, 2021 by
the Saratoga County Clerk.

Caroline J. Downey
General Counsel

By:/%

Toni Ann Hollifield, of Counsel
(718) 741-8411

TO:

Pentkowski & Pastore
Attorneys for Petitioners
P.O. Box 445
Clifton Park, New York 12065
Attn: David H. Pentkowski, Esq.
VIA NYSCEF

Law Offices of Andy Winchell, P.C.
Attorneys for Respondents CityVision Services, Inc. and Renner
100 Connell Drive, Suite 2300
Berkeley Heights, New Jersey 07922
Attn: Andy Winchell, Esq.

One Fordham Plaza, Fourth Floor, Bronx, New York 10458
(718) 741-8398 | Facsimile (718) 613-3478 | WWW.DHR.NY.GOV
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SUPREME COURT -
STATE OF NEW YORK COUNTY. OF SARATOGA
CLIFTON PARK APARTMENTS, LLC as owner of

PINE RIDGE II APARTMENTS and

DAVID PENTKOWSKI, ESQ.,
Petitioners, ORDER
RJI # 45-1-2020-0510
-against- Index #EF20201383

NEW YORK STATE DIVIDION OF HUMAN RIGHTS,
CITIVISION SERVICES, INC. and
LEIGH RENNER,

Respondents.

Petitioners, having duly moved this Court for a review and setting aside.of the.
‘Determination and Order of the Division of Human Rights, dated June 1, 2020
pursuant to Article 78 of the Civil Practice Law and Rules (CPLR) and the
Respondents having cross-moved for an Order transferring this proceeding to the
Supreme Court of the State of New York Appellate Division, Third Judicial
Department, for disposition, pursuant to 22 NYCRR § 202.57(c), and the application
having duly come on to be heard on the 11th day of January 2021 and after reading
and filing of the Notice of Petition and Petition verified on June 29, 2020 with exhibits
thereto, for an Order setting aside the Judgment, pursuant to CPLR Article 78,
against Respondents, and after reading the Answer verified on July 27, 2020 in
opposition thereto, and the Cross-Motion, verified on July 27, 2020; and the Petition
having regularly come on to be heard and due deliberation having been had, and it

appearing that the Petitioner herein has sought review of an order issued after public
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(FILED: SARATOGA COUNTY CLERK 01/12/2021 11:49 AM INDEX NO. EF20201383
NYSCEF DOC. NO. 27 RECEIVED NYSCEF: 01/12/2021

hearing held pursuant to section 297(4)(a) of the Executive Law, that this Court shall
‘make an order directing that the proceeding be transferred for disposition to the.
Appellate Division in the Judicial Department embracing the county in which the

proceeding was commenced. Therefore, pursuant to 22 NYCRR 202.57(c), it is hereby

ORDERED that the proceeding be and the same hereby is transferred for:
disposition . to a term of the Appellate Division of the Supreme Court in the Third

Judicial Department in accordance with the provisions of 22 NYCRR 202.57 ('(;')(2).

\
Dated: January 2?{.2021-
Ballston Spa, New York

P@YAMES E. WALSH, J.S.C.

, 4

Entered Saratoga County Clerk

01/12/2021
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Powers & Santola, LLP

COUNSELLORS AT LAW
www.Powers-Santola.com
www.DelayedCancerDiagnosis.com

John K. Powers Albany Office Syracuse Office Rochester Office Michael J. Hutter
Daniel R. Santola 100 Gireat Qaks Blvd 100 Madison St The Carriage House Special Counsel
Margie A. Soehlt Suite 123 15 Floor 693 East Ave
Kelly C. Wolford Albany, NY 12203 Syracuse, NY 13202 Rochester, NY 14607
Amber L. Wright Phone (518) 465-5995  Phone: (315) 308-1020  Phone: (585) 563-3330
tAlso admitted in Fax: (518) 426-4012 Fax: (518) 426-4012 Fax: (518) 426-4012
Ecuador

Please Reply to: Albany Office

July 18,2022

Toni Ann Hollifield, Esq.

NYS Division of Human Rights
One Fordham Plaza, Fourth Floor
Bronx, NY 10458

Re: #533592 - Clifton Park apartments V. NYS Div. of Human Rights

Dear Ms. Hollifield:

Enclosed please find Notice of Entry of Decision and Order on Motion in

connection with the above referenced appeal..
Very truly yours,

POWERS & SANTCLA, LLP

By: Michael J. Hutter

mhutterwnowers-santola.com

e e i

RECEIVED
JUL 2 0 2022
General Counsel's Office

Practice Limited to The Representation of Seriously or Catastrophically Injured Individuals



NEW YORK SUPREME COURT

APPELLATE DIVISION — THIRD DEPARTMENT

In Matter of CLIFTON PARK APARTMENTS, LLC as owner of
PINE RIDGE II APARTMENTS and DAVID PENTKOWSKI, ESQ.,

Petitioners-Appellants,
#533592

-against-

NEW YORK STATE DIVISION OF HUMAN RIGHTS,
CITYVISIONSERVICES, INC. and LEIGH RENNER,

Respondents-Respondents.

NOTICE OF ENTRY

PLEASE TAKE NOTICE that the within is a true and correct copy of a Decision and Order

on Motion of the Appellate Division - Third Department. decided and entered on July 14, 2022.

Dated: July 18 2022

Michael J. Hutter. Esq., Of Counsel
Appellate Counsel for Petitioners-Appellants
100 Great Oaks Blvd.. Suite 123

Albany, NY 12203

518-465-5995

mhutter(c@powers-santola.com

To: Toni Ann Hollifield, Esq.
NYS Division of Human Rights
One Fordham Plaza, Fourth Floor
Bronx, NY 10458
(718) 741-8411




?ILED &PPELLATE DIVISION - 3RD DE E'[' 07/14/2022 12: 12 "m ERESRE
S SUrte o) INew FoTk o s Y

Suprema Court, [ppe[[ate Division
Third Judicial Department

Decided and Entered: July 14, 2022 533592

In the Matter of CLIFTON PARK.
APARTMENTS, LLC, as owner of PINE
RIDGE 11 A_PARTMENTS etal.,.
Petitioners_,- _ _
\% DECISION AND ORDER
B ON MOTION
NEW YORK STATE DIVISION OF
HUMAN RIGHTS,
Respondent,
et al.;-
Resporndents.

: Motion for reargument of, in the alternative, for permission to appeal to the.
Court.of Appeals.

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, it 1s

ORDERED that the motion is-denied, without costs.

Garry, P.J., Pritzker, Reynolds Fitzgerald and Ceresia, JJ., concur.

ENTER:.

RobidMoaragin

Robert D. Mayberger
Clerk of the Court
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