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MEMORANDUM OF LAW IN SUPPORT OF
MOTION FOR LEAVE TO APPEAL

PRELIMINARY STATEMENT

This appeal arises from a dispute about whether the Public Employees’ Fair
Employment Act’s (Taylor Law) ' general command that public employers
collectively negotiate terms and conditions of employment with the employee
organizations representing their employees has replaced and rendered null the
statutory authority of Civil Service Law § 50(5)(b) which vests the authority to set
application fees to sit for promotional examinations for State jobs with the New
York State Department of Civil Service (DCS), subject only to approval by the
New York State Director of the Budget (DOB).

This appeal seeks to overturn a 2018 decision of the New York State Public
Employment Relations Board (“PERB”) that held the Taylor Law’s general
command that public employers collectively bargain terms and conditions of
employment with public employee unions renders null and meaningless the
specific, pre-existing, language of Civil Service Law § 50(5)(b) which expressly

vests with DCS, subject only to approval by DOB?, the authority to establish,

! The Public Employees’ Fair Employment Act, i.e. Taylor Law, is codified at
Civil Service Law Article 14.

2 The Director of the Budget is the “head of the division of the budget ... who shall
be appointed by the governor.” Executive Law Article 8, at § 180.



waive or otherwise abolish application fees for promotional examinations
conducted by DCS to assess the merit and fitness of applicants for State
employment. (R.41-53). In this case, PERB’s determination has the practical effect
to vitiate the plainly worded legal authority of Civil Service Law § 50(5)(b) by
newly requiring a different State agency not named therein, i.e. the Office of
Employee Relations (GOER), to now become the operative legal entity in the
process of establishing, waiving or otherwise abolishing application fees for
promotional examinations.? As PERB has newly determined that application fees
for promotional examinations conducted by DCS are subject to collective
negotiations, GOER, as the Governor’s agent in conducting collective negotiations,
must now stand in the stead of DCS and DOB to alter examination application fees
contravening the procedure which was legislatively limited to DCS and DOB. (See
Executive Law §§ 650, 653; compare Civil Service Law § 50(5)(b)). Furthermore,
PERB’s determination contradicts the express language of Civil Service Law §
50(5)(b) by newly mandating that any change to such fees be, for the first time,
subject to the approval of each public employee union.

The Third Department’s decision warrants this Court’s review for three

reasomns.

3 The Office of Employee Relations, created by New York State Executive Law
Article 24, is commonly referred to as the Governor’s Office of Employee
Relations (GOER).



First, the decision wrongly holds that the Taylor Law’s “general command”
regarding collective bargaining acts to displace the “more specific authority”
granted to DCS, with approval by DOB, by Civil Service Law § 50(5)(b). (See City

of Schenectady v. New York State Public Employment Relations Board, 30

N.Y.3d 109, 115 [2017]).

Second, respectfully, the decision applied an incorrect standard of review to
PERB’s determination that the Taylor Law displaces the preexisting express
statutory grant of authority vested in DCS and DOB. The Third Department, at
pages 3-4, incorrectly gave deference to PERB’s ‘factual’ determination that the
Taylor Law outweighs Civil Service Law § 50(5)(b). In doing so, the Third
Department failed to adhere to the principal that “statutory construction is a

function of the courts, not PERB.” (Bd. of Educ. of the City of N.Y. v. New York

State Pub. Employment Relations Bd., 75 N.Y.2d 660, 666 [1990] citing Matter of

Rosen v. New York State Pub. Employment Relations Bd., 72 N.Y.2d 42, 47-48

[1988]). On this point, the Third Department wholly failed to acknowledge or
address the statutory structure that balances the role of DCS and DOB —i.e.
administration of the merit and fitness system and formulation of the State budget,
respectively — versus the role of GOER — the Governor’s agent to conduct

collective bargaining with public employee unions. As the union respondents and



PERB are aware, GOER is the Governor’s statutorily designated agent to conduct
collective negotiations, not DCS or DOB. (Compare Civil Service Law § 6,
Executive Law § 180, and Executive Law, Article 24). Even PERB acknowledged
within its brief to the Third Department, at page 18, that “DCS is not even a party
to this case.” The Third Department did not conduct any legal analysis with regard
to the distinct statutory roles and limitations of PERB, DCS, DOB, and GOER, as
those roles and limitations intersect with the express grant of authority set forth in
Civil Service Law § 50(5)(b). Here, this Court should grant leave to determine
whether the decision properly interpreted, under the correct standard of review,
whether the general command of the Taylor Law overwrites the specific provisions
of the Civil Service Law § 50(5)(b) and Executive Law Article 24.

Third, the decision failed to dismiss the several improper practice charges
due to PERB’s lack of jurisdiction to review DCS’s statutorily empowered act,
with DOB approval, to set a uniform schedule of examination application fees as it
administered the merit and fitness requirements in the hiring of future employees
for the State. The Taylor Law does not grant PERB authority to intervene in DCS’s
administration of the merit and fitness system. As PERB acted beyond its
statutorily defined jurisdiction, the Third Department failed to issue a decision
appropriately rendering PERB’s two determinations null. Petitioner-Appellant

submits that the proper forum to address the actions made by DCS and DOB



pursuant to Civil Service Law § 50(a)(5) would be to file a petition pursuant to
C.P.L.R. Article 78 — not by filing improper practice charges pursuant to the
Taylor Law against the State of New York as employer. The Third Department
failed to vacate PERB’s decision due to PERB’s lack of subject matter jurisdiction.
PERB’s determination to modify the law by acting as a de facto court over DCS
and DOB’s action was improper because: (1) PERB does not have jurisdiction
under the Taylor Law to render void the authority of DCS to set examination fees,
subject only to DOB approval; and (2) because the DCS was not a party to the
improper practice charge proceeding. Accordingly, the Third Department’s
decision wrongly permitted a determination on the merits rather than dismissing
each improper practice charge based upon the fact each pleading was filed in the
wrong forum.
PROCEDURAL HISTORY AND TIMELINESS

This appeal is taken from successive PERB Board Decision and Order
determinations issued by PERB on October 15, 2013, and October 23, 2018,
respectively. Hereinafter referred to as the First Board Decision and Second Board
Decision, respectively, and are attached hereto as Exhibits A and B (See R.32,
R.41). On November 28, 2018, Petitioner-Appellant filed an Article 78 petition

challenging PERB’s determinations. (R.5-31). The Article 78 petition was



transferred directly to the Appellate Division with no determination being issued
by the Supreme Court, Albany County, on the merits of the proceeding. (R.631).

By Memorandum and Judgment, the Third Department confirmed the PERB
determinations, dismissed the petition, and granted PERB’s counterclaim for a
judgment of enforcement of the remedial order. (See Exhibit C).

This motion for leave is timely. The Third Department’s Memorandum and
Judgment was served by mail with notice of entry on November 25, 2020. (Exhibit
C). By motion served and filed on December 16, 2020, in the Third Department,
Petitioner-Appellant GOER timely sought leave to appeal to this Court or,
alternatively, reargument. (Exhibit D). The Third Department denied the motion in
a Decision and Order on Motion entered on April 4, 2016. (Exhibit E, Notice of
Entry with Decision and Order on Motion). The Decision and Order on Motion
with Notice of Entry, was personally served on GOER on April 21, 2021. This
motion is made within 30 days of that service, and thus is timely. See C.P.LR.S§§
2103(b)(2), 5513(b).

JURISDICTION

This Court has jurisdiction over this appeal because the action originated in
an administrative agency, the Third Department’s Memorandum and Judgment
finally determined the action, and that order is not appealable as of right. See

CPLR § 5602(a)(1)(1).



For the reasons set forth herein, this Court should grant the Petitioner-
Appellant’s motion for leave to appeal.

STATEMENT OF THE CASE

GOER is an office within the executive department of the State of New York
and is the entity filing the at-issue petition. Such office is established under Article
24 of the Executive Law and is charged with assisting the Governor regarding
labor relations between the State and its employees. Such assistance may include
acting as the Governor’s agent in discharging the powers and duties conferred on
the Governor by the Taylor Law, as amended, including, without limitation,
conducting collective negotiations with recognized or certified employee
organizations (hereinafter referred to as the “public employee unions™) and
executing agreements reached pursuant thereto. (Executive Law § 653). This
assistance includes, among other things, acting as the State’s representative, as an
employer, in matters before PERB.

GOER does not administer or implement rules for examinations,
appointments, or promotions for employees in the civil service of the State. That
responsibility is Legislatively vested with the State Civil Service Commission.
(Civil Service Law § 6).

At all relevant times, DCS is a department of the State of New York

established under Article 2 of the Civil Service Law. The president of the Civil



Service Commission is the head of DCS. (Civil Service Law § 7). The Civil
Service Commission is tasked with the responsibility to “proscribe and amend
suitable rules and regulations for carrying into effect the provisions [of the Civil
Service Law] and section six of article five of the constitution of the state of New
York, including ... rules for examinations, promotions, ... of employees in the
classified service of the state.” (Civil Service Law § 6; see also New York State
Constitution, Article 5, Section 6).

DCS does not conduct collective negotiations with public employee unions
with respect to terms and conditions of employment for employees of the State.
That responsibility is Legislatively vested with GOER. (Executive Law § 653)

Respondent PERB is a board established under the Taylor Law. Pertinent to
this proceeding, PERB’s authority is limited to establish procedures “for the
prevention of improper employer ... practices.” (Civil Service Law §§ 205, 209-a).

The factual genesis of this proceeding occurred in March 2009 when DCS,
after receiving approval from DOB, published General Information Bulletin No.
09-01 that established a uniform schedule of fees (different than those prescribed
by the statute) for the processing of applications for promotion examinations
administered by DCS. (R.55, a copy is attached as Exhibit F). For convenience, a
document listing the multiple public employers and multiple public employee

unions with employees that applied for promotion examinations administered by
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DCS and paid fees subject to General Information Bulletin No. 09-01 is attached
hereto as Exhibit G. (See R.491).

This appeal, at its core, presents to the Court an issue of statutory
interpretation with respect to the Legislatively defined authority and roles for these
three separate and distinct offices and department of the State of New York —
GOER, DCS and PERB — in the context of setting application fees for promotion
examinations taken by State employees seeking new employment positions, a
subject Legislatively codified at Civil Service Law § 50(5).

Namely, the appeal challenges PERB’s holding that the Taylor Law takes
legal precedence over Civil Service Law § 50(5)(b) which, in turn, has the effect of
removing the Legislatively-prescribed authority to determine and set application
fees from the DCS and newly transferring that responsibility to GOER, subject to
the Taylor Law’s general command to collectively bargain terms and conditions of
employment with public employee unions.

Civil Service Law § 50(5)(b) provides, in pertinent part, that:

(b) Notwithstanding the provisions of paragraph (a) of
this subdivision, the state civil service department,
subject to the approval of the director of the budget, a
municipal commission, subject to the approval of the
governing board or body of the city or count, as the case
may be, or a regional commission or personnel officer,
pursuant to government agreement, may elect to waive
application fees, or to abolish fees for specific classes

of positions or types of examinations or candidates, or
to establish a uniform schedule of reasonable fees

11



different from those prescribed in paragraph (a) of

this subdivision, specifying in such schedule the classes

of positions or types of examinations or candidates to

which such fees shall apply; provided, however, that fees

shall be waived for candidates who certify to the state

civil service department, a municipal commission or a

regional commission that they are unemployed and

primarily responsible for the support of a household, or

are receiving public assistance.
(emphasis supplied).*

The plain language of Civil Service Law § 50(5)(b) directs that DCS and

DOB are specifically tasked with a role in the establishment of application fees. In
this case, the record established that after obtaining approval from DOB, DCS
established “a uniform schedule of reasonable fees different from those prescribed
in paragraph (a) of this subdivision, specifying in such schedule the classes of
positions or types of examinations or candidates to which such fees shall apply.”

(R.55, 85-86; Civil Service Law § 50(5)(b)). And consistent with Civil Service

Law § 50(5)(b), which does not contemplate GOER or the public employee

4 PERB’s determination, if upheld, will similarly mean that the authority vested in
municipal or regional civil service commissions will lose their statutory
authority to “elect to waive application fees, or to abolish fees for specific classes
of positions or types of examinations or candidates, or to establish a uniform
schedule of reasonable fees different from those proscribed in [§ 50(5)(a)]”. (Civil
Service Law § 50(5)(b)). Rather, each of the public employers whose merit system
is administered by a municipal or regional commission must newly negotiate anFi
reach agreement with each of its public employee unions prior to any change being
made to the established schedule of examination application fees.

12



unions’ involvement/approval in the setting of application fees, the record
established that neither GOER nor the public employee unions interfered in the
statutory process. (See e.g. R.114-115).?

Despite the record evidence establishing that the DCS and DOB annually
engaged in an application fee review process consistent with the Civil Service Law
§ 50(5)(b), PERB determined that DCS and DOB actions were improper because
the Taylor Law’s general command to negotiate terms and conditions of
employment required that the subject of application fees for promotion
examinations be mandatorily negotiated. (R.137-142, 146). To reach its
determination, PERB necessarily held that PERB’s authority under the Taylor Law
supersedes DCS’s authority under the Civil Service Law § 50(5)(b) and, therefore,
PERB held that it was administratively permitted to insert GOER and several
public employee unions into the merit and fitness statutory scheme.

The Third Department erred when it gave deference to PERB’s statutory
interpretation that the Legislature’s enactment of the Taylor Law constituted a
legislative rescission of the pre-existing express authority granted to DCS, with
only DOB’s necessary consent, within Civil Service Law § 50(5)(b) to establish a

reasonable schedule of application fees for promotion/transition examinations

> Similarly, the other multiple public employers and their multiple respective
bargaining units of employees did not participate in DCS’s and DOB’s deliberation
process prior to issuance of General Information Bulletin No. 09-01.

13



different than the fee structure mandated to be paid by applicants in CSL §
50(5)(a).

REASONS FOR GRANTING LEAVE

A. The Third Department’s decision incorrectly held that examination
application fees were mandatorily negotiable pursuant to the Taylor
Law despite the plain language of Civil Service Law § 50(5) that vests
the subject of waiving, abolishing or establishing a uniform schedule of
examination application fees in the sole discretion of DCS, with
approval by DOB

The Third Department wrongly upheld PERB’s determinations when it
failed to apply the Legislature’s plain language which designated only DCS and
DOB with the authority to set examination application fees. Despite the
Legislature’s exclusion of GOER from the responsibility or requirement to play a
mandatory role in the setting of application fees for examinations administered by
the DCS, the decision will prevent any change to application fees charged to State
employees seeking potential future employment opportunities unless GOER seeks
and obtains agreement from each public employee union who may have members
that may potentially apply for a promotional job opportunity examination.

Contrary to the express terms of Civil Service Law § 50(5)(b), the decision
newly mandates GOER to act as the necessary party, along with multiple public
employee unions, to the process of waiving, abolishing or otherwise establishing a
uniform schedule of application fees to take promotion examinations different than

the fee structure mandated by Civil Service Law § 50(5)(a). The outcome of the

14



decision is inconsistent with, and renders null, the statutory scheme enacted by the
Legislature within Civil Service Law § 50.

PERB’s determination effectively removes DCS’s participation, subject only
to DOB approval, in the determination to waive, abolish or otherwise establish a
reasonable schedule of fees to apply for a promotional examination. Rather, PERB
has transferred that function to GOER, subject to the approval in the collective
bargaining process by the multiple public employee unions representing State
employees.

Although not parties to this proceeding, with respect to the several other
public employers whose employees may choose to apply for potential promotional
employment opportunities that are administered by the DCS,S the outcome of
PERB’s determination newly mandates those employers to act as a necessary

party, along with multiple public employee organizations, to the process of

6 Looking specifically to the public employers with employees who applied for
examinations subject to General Information Bulletin No. 09-01, the group of
additional public employers that will be newly required to be parties to the process
of setting application fees for examinations administered by the DCS for potential
promotional employment opportunities includes the New York State Thruway
Authority, New York State Canal Corporation, New York State Teachers
Retirement System and the New York State Bridge and Tunnel Authority.
(See R.491, 492-567; see also Verified Petition, 20). The Taylor Law specifically
defines these employers as separate and distinct from the State of New York, as
employer. (See Civil Service Law § 201(6)(a)). If PERB’s determination is upheld,
these several employers will be, by administrative fiat, inserted into Civil Service
Law § 50(5)(b) in the place of DCS and DOB.
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establishing a reasonable and uniform schedule of application fees for
promotion/transition examinations different than the fee structure mandated to be
paid by applicants in CSL § 50(5)(a). (R.491). In this vein, PERB’s determination
has a Statewide implication for any public employer whose employees may seek to
apply for a promotional job opportunity that require merit and fitness examination.
Furthermore, PERB’s determination has the practical outcome of
transferring the final determination of the schedule of examination fees to be paid
by individuals applying for promotional examination opportunities from DCS,
subject to DOB approval, to the multiple public employee unions that have
members who apply for a potential promotional job opportunity, even if that
potential promotional job opportunity is outside of the member’s current employee
bargaining unit. (R.492-567). This PERB driven outcome will prevent DCS from
meeting the statute’s express requirement that the schedule of reasonable
examination fees be “uniform.” (Civil Service Law § 50(5)(b)). PERB’s
determination will inevitably result in numerous different fee schedules across
employers and their several bargaining units since uniformity will be impossible to
obtain. This means that employees for the same employer will be paying different
application fees to take the same promotional examination. In this vein, PERB’s

statutory interpretation is not valid.
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As detailed in the Verified Petition, Respondent challenges PERB’s
statutory interpretation that holds the provisions of Civil Service Law § 50(5) to

have been superseded and rendered null by the Taylor Law.

B. The Third Department applied the incorrect standard of review when it
granted deference to PERB’s interpretation of a statute outside of
PERB’s

Contrary to the established standard of review applicable to conflicts
between statutes, the Third Department limited its review to whether PERB’s
statutory interpretation was “supported by substantial evidence, that is, whether
there is a basis in the record allowing for the conclusion that PERB’s decision was
legally permissible, rational and thus not arbitrary and capricious. (Exhibit C, at

p.3, citing Matter of DeOliveira v PERB, 133 A.D.3d 1010, 1011 [2015] [internal

quotation marks and citations omitted]; see Matter of State of New York v PERB,

176 A.D.3d 1460, 1463 [2019]; Matter of Albany Police Officers Union, Local

2841. Law Enforcement Officers Union Dist. Council 82, AFSCME, AFL-CIO v.

PERB, 149 A.D.3d 1236, 1238 [2017]).

Unlike the issue of law raised in the current case, each case cited by the
Third Department presented review of PERB’s findings of facts as interpreted
through the terms of the Taylor Law. The cases cited by the Third Department did
not address PERB’s administrative interpretation of a statutory provision outside of

the Taylor Law that specifically vests the authority to act with other distinct State
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offices and/or departments. By citing to these cases, the Third Department appears
to have improperly granted deference to PERB’s determination on questions
founded solely upon statutory interpretation.

The core question presented in this proceeding is one of statutory
interpretation, i.e. the question of whether the Taylor Law enactment superseded
the specific grant of authority to DCS and DOB in Civil Service Law § S0(5)(b).
Accordingly, the Petitioner respectfully submits that a Court must review the issue
presented de novo, without deferring to PERB’s interpretation of the statute,
because “the question is one of pure statutory construction ‘dependent only on
apprehension of legislative intent [with] little basis to rely on any special

competence’” of PERB. (See Matter of Rosen v. PERB, 72 N.Y.2d 42, 47-48, 560

N.Y.S.2d 534 [1998] quoting Kurcsics v. Merchants Mut. Ins. Co., 49 N.Y.2d 451,

459, 426 N.Y.S.2d 454 [1980]; see also New York City Transit Authority v.

PERB, 8 N.Y.3d 226, 231, 832 N.Y.S.3d 132 [2007]).

Rather than review PERB’s interpretation of Civil Service Law § 50(5) de
novo, the Third Department relied on PERB’s assessment of whether the record
contained ‘substantial evidence’ to support a finding of law, rather than fact.
Petitioner respectfully submits that the Taylor Law’s general command regarding
collective bargaining is not sufficient to displace the more specific authority

granted to DCS and DOB by Civil Service Law § 50(5)(b). (See e.g. Matter of City
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of Schenectady v. PERB, 30 N.Y.3d 109, 116, 64 N.Y.S.3d 644 [2017]; see also

City of Long Beach v. PERB, 187 A.D.3d 745, 133 N.Y.S.3d 32, [2nd Dept.,

2020] Iv.app. granted April 29, 2021, 2021 WL 1686078).

By placing the authority to set application fees for promotion examinations
specifically with DCS and DOB, to the exclusion of GOER, the Legislature
manifested the intent that the subject of application fees is excluded from
collective bargaining as it relates to State employees.’

If the Legislature intended for the subject matter of merit and fitness
examination application fees to be mandatorily bargained, it had the opportunity to
place GOER in the stead of DCS contemporaneously with the five times Civil
Service Law § 50(5) was amended by the Legislature subsequent to the enactment
of the Taylor Law. (See L.1985, ¢.845, § 1; L.1989, c. 61, § 195; L.2006, c.449, §

1;L.2017, c.404, § 1;and L.2018,¢.35 § 1).°

" In contrast, the Legislature has accounted for the application of the Taylor Law,
i.e. “Article Fourteen,” within several areas of the Civil Service Law. See e.g. Civil
Service Law § 65, 75, 76, etc. If the Legislature intended for the setting of
application fees to be mandatorily negotiable under the Taylor Law as surmised by
PERB, it could have done so similar to the several other provisions contained in
the Civil Service Law. Despite amending Civil Service Law § 50(5) on five
occasions, the Legislature did not expressly do so.

s A detailed legislative timeline covering the Civil Service Law § 50(5), the
enactment of the Taylor Law, creation of PERB, and the creation of GOER, is set
forth in the Petitioner-Appellant’s Brief submitted to the Appellate Division, at
pages 6-10.
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Furthermore, the Third Department did not address the implication of
PERB’s determination upon the statutorily defined functions across GOER and
DCS as those functions pertain to the distinctly defined roles of collectively
bargaining with public employee unions and the administration of the
Constitutionally required merit and fitness system applicable to civil employees,
respectively. In fact, neither the existence of GOER nor GOER’s statutorily
defined role in the collective bargaining process, i.e. Executive Law Article 24,
were mentioned within the Third Department’s decision.

The decision’s result which necessarily and improperly transfers
responsibility to set fees from DCS to GOER was based upon the Third
Department’s error in giving deference to PERB’s statutory analysis. The decision
wrongly focused upon PERB’s analysis which rested upon whether DCS possessed
discretion to set the application fees administered by it rather than whether the
Legislature determined that such fees are to be set by DCS or, in the alternative,

negotiated by GOER for State employee examinations.

C. The Third Department’s decision failed to address the question of
whether PERB’s statutory authority to address improper practices
grants it authority to control and enjoin the actions of DCS, with
approval of DOB, that were made based upon a plain and clear grant of
statutory authority.

The Third Department failed to dismiss the proceeding due to PERB’s

improper assumption of jurisdiction when it proceeded to hear the public employee
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unions’ challenge against the setting of application fees by DCS, and approved by
DOB, in accordance with Civil Service Law § 50(5)(b). Accordingly, PERB’s
determination should be vacated and rendered null.
The record established that DCS and DOB acted in accordance with the
terms of Civil Service Law § 50(5)(b) for several years prior to the implementation
of fees challenged by the public employee unions herein. The initially assigned
Administrative Law Judge relied upon the credible record evidence that
demonstrated a detailed history of DCS and DOB acting in accordance with the
terms of Civil Service Law § 50(5)(b) for several years and opined as follows:
The [public employee unions] did not rebut the State’s
evidence establishing that DCS has, in the past, submitted,
or considered submitting, promotion exam fee proposals to
the Division of Budget as part of its yearly budget process;
nor did the [public employee unions] rebut the State’s
evidence that the Division of Budget has applied various
objective criteria in its yearly determination as to whether
or not such proposals should be approved and applied.
Rather, the [public employee unions] assert that the State’s
deliberations were inconsistent and not communicated to
the unions. I reject both of these arguments.

(R. 130, 146).

Although the Third Department noted that *“in 2004 and 2005, proposals
were submitted to establish a fee schedule for promotional and transitional

examinations, but they were ultimately rejected,” it is unclear whether the Third

Department (1) weighed this fact within the context of the procedure required by
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Civil Service Law § 50(5)(b), or (2) contemplated that the proposals were
submitted by DCS to DOB or, alternatively, incorrectly contemplated that the
proposals were submitted by GOER to the public employee unions in the context
of collective bargaining. (Exhibit C, p.5).

In the Second Board Decision, PERB did not set forth a statutory basis to
establish that it possessed jurisdiction to review DCS’s statutorily based action of
setting of application fees that had been approved by DOB. PERB failed to explain
the basis upon which its limited statutory mandate to “establish procedures for the
prevention of improper ... practices” extended over actions Legislatively delegated
to DCS. (See Civil Service Law § 5050(5)(d)). Rather, PERB asserted that the
question of whether it acted in excess of its jurisdiction was not raised to the
administrative law judge and, therefore, cannot be raised to the PERB Board.
(R.13).

By statute, although the PERB Board is created within the DCS, the DCS
and Civil Service Commission are prohibited from supervising, directing or
controlling the PERB Board in the performance of its functions under the Taylor
Law. (Civil Service Law § 205(6)). Conversely, the PERB Board is not
empowered to control or enjoin the functions of DCS.

The Third Department did not specifically address whether PERB possessed

jurisdiction to review and enjoin DCS and DOB from setting of application fees.
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(Exhibit C, p.5). Petitioner-Appellant respectfully submits that PERB’s lack of

jurisdiction over DCS’s actions justifies a grant of leave.

D. The holding that the Taylor Law removes DCS’s statutory authority,
subject to DOB approval, to establish uniform application fees for
promotion examination administered by DCS with the outcome that
GOER (and other employers and public employee unions) must
collectively bargain any change to a uniform application fee schedule
with each union that may have members that apply to sit for a
promotional examination is a novel ruling warranting this Court’s
review.

The plain language of Civil Service Law § 50(5)(b) vests to DCS, and DOB,
the authority to determine appropriate examination application fees for
promotional job opportunities examinations administered by DCS. This statutory
grant of authority is consistent with the vesting of the responsibility to meet the
merit and fitness requirements for the State’s public employees upon DCS through
both the New York State Constitution and Civil Service Law. Implementation of
the uniform fee schedule set forth in General Information Bulletin 09-01 was
consistent with DCS’s responsibility and statutorily granted authority. Despite the
fact that implementation of the uniform fee schedule set forth in General
Information Bulletin 09-01 readily fits within the Civil Service Law’s statutory
scheme for DCS, PERB’s determination presents the novel issue of whether the
Taylor Law was enacted with the effect of inserting other departments/offices into

the administration of the merit and fitness system. Here, the question for appeal is
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whether PERB’s statutory interpretation of competing statutes, i.e. Civil Service
Law § 50(5)(b) and Taylor law, is appropriate and entitled to deference. PERB’s
statutory interpretation, that contravenes the plain language of the Civil Service
Law, presents the novel issue of whether GOER, a distinct office of the State, must
become a necessary party to Civil Service Law § 50(5)(b)’s structure to waive,
abolish or otherwise establish a uniform schedule of promotion examination
application fees.

This appeal further presents a novel ruling in that the outcome of PERB’s
determination and the Third Department’s decision necessarily means that the
statutory requirement that the schedule of promotion examination application fees
be uniform will be impossible to obtain. DCS will be practically prevented from
ever meeting Civil Service Law § 50(5)(b)’s mandate that it “‘establish a uniform
schedule of fees” to be paid by every applicant for each specific “classes or
positions or types of examinations or candidates to which such fees shall apply.”
Simply in the context of GOER and the State employee public employee unions,
reaching a uniform schedule of fees will be practically unobtainable.

Importantly, the uniform fee schedule set forth in General Information
Bulletin No. 09-01 applies to employees applying for promotion opportunity
examinations for employers and public employee unions beyond GOER and the

State public employee unions. (See R.491). This fact magnifies the truism resulting
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from PERB’s determination — a uniform schedule of examination fees will no
longer be feasible. If DCS must request that GOER as the State’s bargaining
representative and also request that the other public employers implicated by
General Information Bulletin No. 09-01 negotiate with each of their respective
public employee unions prior to setting a schedule of application fees, no “uniform
schedule” can realistically be established.

As a simple example of the multiple employee groups whose members apply
for promotion examinations covered by GIB 09-01, reference is made to the
interdepartmental title of “Secretary 1” exam presented in 2005 and 2008. (R.494,
R.556). That exam consisted of 4,423 applicants from eleven separate employee
groups that include State employees, both represented (across multiple units) and
M/C, and Thruway Authority employees, both represented and unrepresented (i.e
managerial/confidential (M/C)), and Bridge Authority employees, and Canal
Corporation employees. This fact pattern demonstrating the impracticality of
meeting the statute’s mandate of a uniform schedule of fees is also readily evident
in the job titles of “Associate Personnel Administrator,” “Office Services

2

Manager,” “Keyboard Specialist 2,” “Keyboard Specialist 2 (Spanish Language),

?»”

“Secretary 1 (Spanish Language),” “Senior Employment Security Clerk,” and

“Senior Licensed Practical Nurse 1.” (R.484, 518, 520, 543).
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The give and take of collective negotiations across multiple employers and
multiple unions, each with different priorities and concerns, renders a uniform
outcome practically impossible. The process newly required by PERB’s
determination could take years to accomplish, especially if any individual
bargaining unit’s negotiation reached impasse. When implemented, PERB’s
determination cannot stand as against the plain language of the statute.

Additionally, this appeal further presents a novel ruling with a state-wide
impact because PERB’s determination will affect every municipal and regional
civil service commission and the multitude of public employers to which the
commissions conduct examinations for promotional job opportunities. Although
this appeal specifically arises from facts tied to DCS, DOB and GOER, (and the
other employers implicated by General Information Bulletin 09-01), the terms of
Civil Service Law §50(5)(b) now deemed by PERB to be subservient to the Taylor
Law also apply to each “municipal commission, subject to the approval of the
governing board or body of the city or count, as the case may be, or a regional
commission or personnel officer, pursuant to government agreement.” (Civil
Service Law § 50(5)(b)). Accordingly, this case will impact, and potentially
interfere with, the administration of the Constitutionally required merit system for
promotional job positions at multiple levels of government within the State of New

York. (Article 5, Section 6). This wide impact, altering a statutory balance that has
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existed for over five decades, and interfering with DCS’s, municipal and regional
commissions’, ability to meet the State Constitution’s requirement that these
entities to assess the merit of employees, supports a grant of leave to appeal in this

matter.

CONCLUSION

For the foregoing reasons, leave to appeal should be granted.

Dated: Albany, New York
May 20, 2021
Respectfully submitted,

MICHAEL N. VOLFORTE, ESQ.
Acting General Counsel
Governor’s Office of Employee Relations
Attorneys for Petitioner-Appellant
Agency Building #2, 12 Floor
Albany, New York 12223
(518) 473-1416

///g@/

CLAY ODOVICE, ESQ.
Of Counsel
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BOARD DECISION AND ORDER
These consolidated cases come to the Board on separate exceptions filed by the
Civil Service Employees Association, Inc., Local 1000, AFSCME, AFL-CIO (CSEA),
District Counéﬂ 37, AFSCME, AFL-CIO, Local 1359 (DC 37), the New York State
Correctional Officers and Police Benevolent Association, Inc. (NYSCOPBA) and the
New York State Public Employees Federation, AFL-CIO (PEF), and cross-exceptions by

the State of New York (Department of Civil Service) (State), to a decision of an
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Administrative Law Judge (ALJ) dismissing the respective charges of the employee
organizations alleging that the State violated §209-a.1(d) of the Public Employees’ Fair
Employment Act (Act) when it unilaterally imposed a fee schedule for civil service
promotion/transition examinations. Without reaching the issue of whether the subject of
the charges is.a mandatory subject of negotiations, the ALJ dismissed the; charges on
the ground that the charging parties had failed to demonstrate a unilateral change ina
past practice.’
EXCEPTIONS

CSEA excepts to the ALJ's failure to determine that the subject of application
fees for promotion/transition examinations is a mandatory subject under the Act and her
finding that CSEA failed to prove that the State had unilaterally changed a past practice.
For its exceptions, DC 37 contends that the ALJ misapplied the applicable standard for
determining whether a binding past practice exists under the Act, and that the ALJ erred
in concluding that the State’s prior internal deliberations with respect to imposing
application fees for the at-issue examinations constituted a binding past practice.
Similarly, PEF asserts in its exceptions that the ALJ misapplied our precedent and erred
in concluding that the State’s unilateral action was consistent with a past practice of the
State making periodic internal determinations as to whether to charge for the
examinations. Finally, NYSCOPBA’S exceptions challenge the ALJ's past practice
analysis and determination, the ALJ’s finding that the State did not need to negotiate the

unilateral change because it was exercising its discretion under Civ Serv Law §50, and

' 45 PERB 4620 (2012). On the mutual consent of the parties, multiple extensions
were granted to the parties for the filing of exceptions by CSEA, DC 37, NYSCOPBA
and PEF and the response and cross-exceptions by the State.
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her failure to determine whether the subject of the charges isla mandatory subject under
the Act.

The State, in its response and cross-exceptions, supports the Al.J's decision but
asserts she erred in failing the reach the issue of whether the subject of the charges is
mandatory and whether PEF’s charge is untimely.

Based upon our review of respective arguments of the parties, we reverse the
decision of the ALJ to dismiss all four charges, and remand the case for further
proceedings consistent with our decision.

FACTS

The applicable facts are fully set forth in the ALJ' s decision, which are based
upon the parties’ stipulation and the testimony of two State witnesses. They are
repeated here only as necessary to address the exceptions and cross-exceptions.

The State Department of Civil Service (DCS) notified PEF in a letter dated
January 30, 2009, that it would be establishing a fee structure for applications for
promotion/transition examinations as part of its 2008-2009 Spending Plan and that the
collection of the application fees would commence for examinations to be announced on
March 13, 2009 and administered on May 30, 2009.

In General Information Bulletin Number 09-01 (Bulletin 09-01) dated March 16,
2009, the DCS Director of Staffing Services announced to State department and agency
personnel, human resources, and affirmative actioﬁ offices that DCS would begin
assessing fees for the processing of applications for promotion/transition examinations
announced on or after March 13, 2009 and administered on or after May 30, 2009.

Bulletin 09-01 also announced increases in the application fees already paid for open
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competitive examinations.

Following issuance of Bulletin 09-01, the State began assessing application fees
for the promotion/transition examinations, and all employees in the collective negotiating
units represented by the charging parties who applied for such examinations have paid
the fees. It is not disputed that the fees were implemented without collective
negotiations with the charging parties.

For at least ten years prior to issuance of Bulletin 09-01, the State did not require
employees in the collective negotiating units represented by the charging parties to pay
application fees for promotion/transition examinations and such fees were not paid by
employees in those units. |

DCS implemented the application fees in 2009 for fiscal reasons after its plan,
which included other proposed DCS budgetary options, was reviewed and approved by
the State Division of Budget (DOB). DOB approved the implementation of the fee
schedule due to the State’s economic condition at the time. When evaluating a
proposal regarding application fees for civil service examinations, DOB considers a
number of factors, including whether the proposal involves an existing or a new fee, the
costs associated with implementation, the impact it will have and the likelihood that it
will increase revenue within a specific time period.

In 2003, DCS had proposed to DOB that application fees for promotion/transition
" examinations for State employees be imposed and that fees for open competitive
examinations be increased. At that time, DOB approved increasing the fees for open
competitive examinations, but rejected the imposition of a fee for promotion/transition

examinations. In 2004 and 2005, DOB again disapproved DCS proposals to establish
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promotion/transition examination fees for State employees to achi_eve necessary
budgetary cuts.
DISCUSSION

in Chenango Forks Central School District (Chenango Forks),? we restated the
applicable test for determining whether there is an enforceable past practice conceming
a mandatory subject under the Act. Under that test, there must be a prima facie
showing of a practice that was unequivocal and continued uninterrupted for a period of
time sufficient under the facts and circumstances to create a reasonable expectation
among the affected unit employees that the practice would continue. Our past practice
analysis is fact-specific and, in general, a long term practice alone will constitute
sufficient evidence to establish a prima facie case.®> The prima facie showing by a
charging party, however, is subject to an employer's affirmative defense that it lacked
actual or constructive knowledge of the practice.

In the present case, the record firmly demonstrates the State’s actual knowledge
of the practice. Therefore, the application of our past practice analysis under Chenango
Forks centers on whether the facts and circumstances demonstrate that the State’s ten

year practice of not charging fees to take the promotion/transition examinations created

2 40 PERB 3012 (2007), remanded, 42 PERB 4527 (2009), affd, 43 PERB {3017
(2010), confd sub nom, Chenango Forks Cent Sch Dist v New York State Pub Empl Rel
Bd, 95 AD3d 1479, 45 PERB {7006 (3d Dept 2012) affd 21 NY3d 255, 46 PERB 7008

(2013).

3 Manhasset Union Free Sch Dist, 41 PERB {3005 (2008), confd and remitted on other
grounds sub nom.Manhasset Union Free Sch Dist v New York State Pub Emp! Rel Bd,
61 AD3d 1231, 42 PERB 7004 (3d Dept 2009) on remittiur, 42 PERB 3017 (2009);
City of Oswego, 41 PERB 3011 (2008).
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a reasonable expectation among the affected unit employees that the practice would
continue.

Following our review of the record and without determining whether the subject is
mandatory, we find that the unequivocal nature of the practice and its uninterrupted
continuation for at least ten years demonstrates that employees in the represented units
had a reasonable expectation that the practice would continue.

Contrary to the ALJ’s conclusion, the present case is not analogous to Stafe of
New York (Governor’s Office of Employee Relations and Department of Health).* Under
the unique facts in that case, we found that the departmental practice of sponsoring an
annual picnic and permitting employees to attend without charging leave accruals was
conditioned on the employer's unfettered discretion, which had been codified in the
DCS Time and Attendance Manual. The facts demonstrated that in prior years the
department had applied its discretion when considering annual requests for an
employee picnic by PEF and CSEA representatives. As a result, we concluded that the
State had not unilaterally changed the practice when it applied its discretion by denying
a request for a 1990 employee picnic. In light of the contours of that particular practice,
the represented employees in that case lacked a reasonable expectation that the
annual picnics would continue. |

Based upon the foregoing, we reverse the ALJ's decision and remand the cases
for a determination as to whether the subject of the charges is a mandatory subject of

negotiations, and to decide the State’s timeliness defense concerning PEF’s charge.

4 25 PERB 43005 (1992), confd, Public Employees Fedn, AFL-CIO v New York State
Pub Empl Rel Bd, 195 AD2d 930, 26 PERB 17008 (3d Dept 1993).
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Nothing in our decision precludes the ALJ, at her discretion, from reopening the record
for purposes of receiving offers of proof and/or additional gvidence from the parties
including evidence to resolve an ambiguity in the record: whether the at-issue practice
was limited to represented employees or whether the practice and the unilateral change
were also applicable to nonunit employees.

DATED: October 15, 2013
Brooklyn, New York
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v--BOARDDECISION 'AND'ORDER -

These eases come to us on exceptlons flled by the State of NeW York
(Department of Civil Service) (State) and a cross- exceptlon filed by Dlstnct Councul 37
AFSCME, AFL-CIO, Local 1359 (DC 37) to a d,ecusnon and oro_le_r of_ an Admmls_tratl_ve ]
Law Judge (ALJ)." The ALJ found that the State violated § 208:a.1 (d) of the Public =

Employees’ Fair Employment Act (Act) Whe it established a schedule of fees for -~
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-promotion/transition examinations (examination-fees); -These examination fees applied -

to, among others, employees represented by DC 37, the Civil Service Employees

Assocratlon Inc., Local 1000, AFSCME, AFL-CIO' (CSER), the New York S

Correctlonal Offlcers and Pollce Benevélent Assocratlon Inc. (NYSCOPBA) and the
New York State Public Employees Federatron, AFL-CIO (PEF).-

EXCEPTIONS

The State filed elght exceptlons to the ALJ s decrsron The State s first two :
exceptions argue that the ALJ erred in fmdrng the subject of exammatron fees to be
mandatorlly negotrable Accordlng to the State negotratlons over such fees are
| prohlbrted or nonmandatory The State’s third exceptron argues that the ALJ failed to.

address the specrflc questlon drrected by the Board on remand and asserts that the

' examlnatlon fees apply to both represented and non- represented employees \‘-:The

State s fourth exceptron argues that because exammatron fees apply to both

represented and unrepresented employees of the State and to other: non-State public

vemployers the sub;ect is nonmandatory The State s frfth and S|xth exceptlons assert '
- that the ALJ's t” ndmg of a VIolatron and her entrre remedlal order are contrary to the

facts and the law. The: State s, seventh exceptlon asserts that if the ALJ's decrsron is

upheld, the Board should clarlfy that the remedy applles only to CSEA-represented umts

of State employ_ees_ within the ,I,nstltutlona_l. ,Servlces, A_dm_mlstratrve::Seryrce_s, ..an_d )

Operational Services bargaining unit‘s -The State’s final exception argues that the - -

| charges must be dlsmlssed because the Department of Civil Serwce was not actlng as.

the employer when it establlshed the at-issue. exammatlon fees

DC 37 filed a cross-exceptlon in which it argued that the-record -doesnot suppo_r_tl_

the ALJ's finding that examination fees applied to employees employed by the-Thruy\ray

Rscatved

o NOV K pos
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Authorityr,»the Canal ‘Corp'ora.tion, for;t_he-\B_ridge Authori_ty.'; DC-37 otherwise supports the:
| ALJ's. decrston R TR T T R Y T
CSEA and NYSCOPBA support the ALJ's.decision: and «contend that no: basrs
has been demonstrated for rev_ersal.
Based upon our review of the record and our consideration;of,the par,ties’-. "
arguments, we affirm the ALJ’s decision.

. PROCEDURAL HISTORY - - - -

A :hearing: was held on the allegations in these VCQnsol'ild_ated charges on_,March :
- 16, 2010. ~On December 11, 2012' the'then—assigned ALJ issr.red a deci'sion dismissing
the charges on the ground that the chargmg partres had failed to. demonstrate a
unllateral change ina past practlce .
_ The chargmg partres and the State flled exceptrons and the Board. reversed the. .-;.;
. ALJ’s decrsmn on October 13, 2013 The Board held that the State had a ten-year
-'practrce of not chargmg bargarnlng unit employees examlnatlon fees The Board...
remanded the case for a determmatlon of whether the: subject of, examrnatlon fees was..
a mandatoryis__d_b}_ect of negotiations and to decide the State’s _trmelrness:defense__; -
concerntné PEF’s'charQe"“ The Board noted that the ALJ codld .at her discretion o
reopen the record for purposes of receiving offers of proof and/or addltronal evidence
from the partres mcludrng evrdence to resolve an-ambiguity.in the;r_ecord;-,wh_ether: the

at-issue practice was limited to represented employees or whether th,e__p_rac,t_ice"and.the

245 PERB q 4620 (2012)
°46 PERB 1 3032 (2013).
* Id, at 3072.
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unilateral change'were*also ':apb'ncable_to non:unitﬂtemployeesv..”? T et T
The ALJ reope'ned the record on a Iimited:basie to address the isSuesiQadvertéd
| to the Board ‘and ‘a"héaring: was held on Octobet 21; 2015 Al part|es were present and
' represented by counsel and all parties filed briefs. . FrEeM B
‘The cases were subsequently reaSSIQned to another ALJ, who issuedathe i
deéision at issde' here. As mentioned above, the ALJ found that the subjeet off-:' '
| examinetion fees was mandatorily ,ne'got_i'able. ‘She also found that PEF's charge was
' untimely--tiled:'- Ne_exceb’tidn‘s"w'ere"filed to this ﬁnding‘."A‘s a result, any exceptibns td
the' ALJ's timetinese finding have been waived.® - |
“ " The facts are fully set forth in the ALJs’ decisions and the fiBOa'rd’e‘fip"rierfdeéi‘s'_ieni5 -
and »ar‘e'_‘?di:s'c”t'éf';:_SS‘éd‘h'ere ;6n‘ly*’as*‘n‘e"eééeé'ry*tb;"edd're:sé"ttie:v"."e)"(eebti'o'r‘fs}?"-5":-‘.""-"2 Sa i o
- ﬁ"cSEA:éré‘is'{fh‘e iy dertified Solisctive Birgaining representative for Btate =+
employeé§"irt§:tne_“ﬂdinin"i‘s'trétive‘ Services Unit, the Operational Services Uritt, and the
Ins"titdtion’a’l’: Seiv lcesUnlt7 e b AT e e i L
DC 37-is the duly e'ertiﬁ_e'd eo'll'eetive".bargeining '»rejﬁu'r’é_‘séntéﬁ\}e fof ;S't"ete'“'-"' HERTEA
ernployeée in the Rentv' Regulation Services Unit.® L
NYSCOPBA is the duly certlfled collectlve bargalnmg representatrve for: State

employees inv the ‘Security Servrces Unit: 9.

2.
& Rules of Procedure §213.2 (b) (4) see, eg, Village of Westhampton Dunes 50 PERB
ﬂ 3035, 3146, n. 8 (2017); County of Chemung and Chemung County Sheriff, 50 PERB
1 3022, 3090 (2017); Village of Endicott, 47 PERB 1 3017, 3052 n.’5 (2014) NYCTA ",
(Burke), 49 PERB ] 3021, 3072, n. 4 (2016) (citing cases). : )
" 45 PERB 1[ 4620, 4834 (2012), citing Joint Ex 1.

*1d | aecegn
NOV 1 % 2018
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In"General Information Bulletin Number 09-01 (Bulletin 09—-01) dated-.- March16, -+

2009, the: State: Department of CIVI| Servrce (DCS) Dlrector of Staffmg Servrces

_ -announced to State department and ‘agency personnel human resources and

affrrmatlve actlon offrces that DCS would begln assessrng fees for the processrng of
: apphcatrons for promotron/transrtlon examlnatlons announced on or after March 13,

2009 and admmrstered on or after May 30, 2009 Jo.

Followrng |ssuance of. Bulletm 09 01 the State began assessrng exammatron :

fees, and atl employees |n the collectlve negotratrng unlts represented by the charglng
partles who apphed for such examrnatlons have paid the fees ltis not dtsputed that the ,
fees were lmptemented wrthout collectlve negotlatlons wrth the chargmg parties.

For at teast ten years pnor to rssuance of Bulletln 09 01 the State drd not require

| .employees in the collectlve negotlatmg unrts represented by the chargrng partres fo pay

examination fees: oyt et i g fe

Scott DeFruscro DCS’ Dlrector of Staffrng Servrces testlfled that Bultetm 09-01

is apphcabte to "any entrty that partlcrpates ln the examrnatlons glven by the Department

| -of Civil Servrce Wthh mcludes New York State executlve agencres the Thruway
o Authonty, the Brrdge Authorlty, and the Canal Corporatlon " Specnflcatly, wrth regard to
promotron/transrtton examrnatrons he stated that the Bulletm apphes to both

represented and unrepresented (| e managerlal and confrdentrat) emptoyees worklng at

those partrcrpatmg entltles

. Section 50 of the CISrv Law (CSL) (‘Examinations generally’), attached as

9 1d.i e ‘ ke SERNE ARt AN s 54 - |
1°45 PERB 114620 at 4835 -
"'Tr, at 15, 17. .
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an..exhibitio_ the parties’ stipulation of facts, states the following, in relevant part '

5: Application fees: :(a) Every-applicant for examination for.a position . :

- in the competitive or non-competitive class, or in the labor class
~ when examination:for appointment is required, shall: pay: -a feeto the =
civil service department or appropriate municipal commission at a

5 f,-ja:':ztime‘fdeterminedi-by:‘it;.:?'Suchf:fe,es shall'be'dependentonthe: - . wulniis

“minimum annual salary announced for the position, as follows: (1) on
* ‘salaries of less than three thousand dollars per annum; a fee of two -
dollars; (2) on salaries of more than three thousand dollars and not
-~ more than four thousand dollars per annum, a fee .of three dollars;
(3) on salaries of more than four thousand dollars and not more than
.. ~five thousand dollars per annum, a fee of four dollars; and (4) on-
... ..salaries of more than five thousand dollars per annum, a fee of five
- dollars.. If the compensation of a position is fixed on any basis other
than an annual salary rate, the applicant shall pay a fee based on the
- annual compensation which would otherwise be payable in such '
v position if the services were required on a full time annual basis for
- . “the number of hours per day and days per week established by law
- or administrative rule or order. Fees paid hereunder by an applicant
~' ~whose appllcatron is not approved may be refunded in the discretion " -
-of the state crvrl servrce department or of the approprrate munrmpa!

L) ‘commrssnon

-i-:(b) Notwrthstandmg the provrsrons of paragraph (@) of this
 subdivision, the state civil service .department, subject to the
i approval of the director of the budget, a municipal commission;’
. subject to the approval of the governing board or body of the city or
" idounty, ‘as the case may be, or a regional commission or personnel
officer, pursuant to governmental agreement, may elect to waive
“application fees, or to abolish fees for specific classes or'positions or
" types of examinations or candidates, or to establish a uniform
. 'schedule of reasonable fees different from‘those prescribed:in
paragraph (a) of this subdivision, specrfylng in such schedule the
- classes of positions ortypes of examinations or candidates to which "
- . such fees shall apply; provided, however, that fees shall be waived
" “for candidates who certify to the state civil service department, a = -
municipal commission or a regional commission that they are
- -unemployed and primarily responsible for the support of a
S ,:household or are recelvmg publlc aSS|stance «

DlSCUSSION o

As the ALJ found, economic benefrts are terms and condltlons of employment.é_.-':_

12 Joint Ex 1
NDY 1 X 2018

fice of Employee Relations
Office © ¥ gl Unlt

e
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and are, therefore mandatorlly negotrable -We agree with the ALJ that not chargmg

_ the fee for promotron/transrtlon examlnatlons here was such a mandatonly negotrable

Aeconomrc benefrt State employees would have had to pay the fee to apply or a

promotron/transrtron exam but for the fact that for at least ten years prlor to rssuance of

Bulletrn 09 01, the State d|d not requrre employees rn the negotlatmg unrts represented
by the chargrng partres to pay examlnatron fees We therefore aff irm the ALJ s finding
that the State was not prlvrleged to. unllaterally |mplement a fee for promotron/transrtron
| exams without negotratmg with the chargrng partres unless one of the defenses offered
by the State has merit. . | " o |

The State frrst argues that examlnatron fees area prohrblted or nonmandatory

B subject of bargarmng pursuant to. CSL § 50 o s
| We frnd that the subject of examlnatlon fees is zneither a prohibited nora i
_ nonmandatory subject of bargarnrng As the Court of Appeals emphasrzed rn C:ty of
: Waten‘own v New York State Publlc Emp/oyment Relatlons Board the oblrgatron under

3 the Taylor Law to bargarn as to all terms and condltlons of employment IS a "strong and_;

SWeel)mg pollcy of the State i As the Court went on to explam Ik

o "’,';The presumptlon m favor of bargalnmg may be overcome only rn

. special circumstances Where the legislative inteht to.rémove the
.. issuefrom mandatory bargaining is plain and clear, or where a. "
specrﬁc statutory drrectlve Ieaves no room for negotlatron =t g

remedy sub nom Matter of Town of Islip. v NYS Pub Empl Relat/ons Bd 23 NY3d 482

- 47.PERB 1.7006 (2014), remanded to ALJ, 48 PERB 1/.3002:(2015):, County.,o
Onondaga;12-PERB: 11:3035,.3066:(1979),: confd County of Onondaga vNYS Pub. Empl

' Relations Bd;:77:AD2d 783,13 PERB 117011 (4th.Dept-1980). .. e
4 95 NY2d 73, 78, 33 PERB 'Il 7007:(1990), citing Board-of. Educ of the C/ty Sch D/,
the City.of New -York.v NYS Pub: Empl Relations Bd, 75 NY2d 660, 667; Matter of :
Cohoes City. School Dist v Cohoes Teachers Assn, 40 NY2d 774, 778 (1 976). -
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-2 To be sure, where a-statute clearly forecloses negotiationofa- -
particular subject, that subject may be deemed a prohibited subject
+idio0f bargaining:- Alternatively, if the Legislature has manifested.an. .-
- intention to commit a matter to the discretion of the public employer
i negotiation is:permissive but.not mandatory: Generally, however, < - s -ty
~ bargaining is mandatory even for a subject treated by statute untess
.+ the statute clearly preempts the entire subject:matter or the demand .
* to bargain diminishes or merely restates the statutory benefits.
- Absent clear evidence that the Legislature intended otherwise, the’
presumption is that all terms and condrtrons of employment are
_subject to mandatory bargaining.'®

CSL § 50 contains no express prohlbrtron on bargamlng '® Nor is the statute “so -

unequivocal a directive to it"ak'e' Certain action that it leaves no room for »bargaining.”‘17 '

Nor does the statutory language expressly vest the employer with such unilateral
discretion to act with respect to the subject of fees as to preempt or-foreclose
negotiation.'® Rather, here, as in Board of Education of the City School District of the -

i el ETE LRl F M URA R “1\ S B uow Be i s o0F @EERRR 3oLl ‘ d 2

" d at 78-79,.internal citations and quotatlons omltted o
~ ®The State'*xwuhout prowdmg specific’ examples, argues that other provrsucns of the

“ CSL have been amended to “give way and account for collective bargaining, nghts .
established tinder the Taylor Law” and arguies that the absence of such an amendment’
o CSL § 50 means that the Legislature does not intend for collective bargaining to.take.
place. 'Memorandum in Support of Exceptions;-at 5-6, 19-20. In the absence of precise
citations to such other provisions of the CSL, we find it impossible to.opine.on the
‘meaning of such alleged language in other | provisions. In general, we do-not find it
probative that CSL § 50 does not explicitly allow for bargaining under the Taylor Law.
- The strong and' sweeplng pohcy In favor of bargammg would make such an explrcrt grant

of the right to negotrate an unnecessary redundancy
7 Board of Educ of the Clty Sch Dist of thé City of New York v NYS Pub Empl Relat/ons )
Bd, 75 NY2d 660, 668, 23 PERB 1 7012 (1990). See Webster Cent Sch Dist v Pub
Empl Relations Bd of the State of New York, 75 NY2d 619, 23 PERB 17013 (1990), for
an example of a statute where the Leglslature clearly manifested its-intention that-an -
action not be subject be’ subject to collective bargaining. In Webster, the Court found
the Legislature clearly manifested its intention that school districts’ decisions to ™ &
- participate in. cooperative educational programs hot be subjectto. coIIectrve bargam g

with teachers® unions whiere the statute expressly addr ‘job:
protectrons for teachers and'established-a comprehensnve package for a schoo
dlstnct’s decision to contract for a cooperate educational- program Ve
'8 See, eg,:City of New York, 40 PERB 3017 (2007) (proposal might be’ nonmandatory
because it could impact the manner and ‘means:that police services are provrded)
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Ciry 6f-NeW'York v:New. York StateiPUinc’Emp/oyment‘ReIations ‘Board,"® the State: .
viewed its power to actunder: the statute as drscretronary, and it reframed from actmg at
all for at least ten years Agam -as’ the facts ‘make clear for atleast: ten years; untrl the
lssuance of Bulletln 09- 01 the State did not requrre employees inthe collectrve
- negotiating unrts represented by the chargrng partles to pay exammatlon fees.
Paragraph 6 of CSL § 50 itself gives the DCS wide discretion concerning the
| examination fees—the DCS may waive fees, abolish fees for specific classes or
pos.iti‘ons or types of examinations or candidates, or establish a schedule of fees
| different from those prescribed in parag raph (a) of CSL § 50. The existence of this
,drscretlon is: what glves the State the ability to bargam over the fees. 2
The State argues that because CSL.§ 50 was, enacted ‘before the Taylor Law, ... .; |
we should not expect to see a leglslatlve intent to remove the. issue from bargalnrng 1._: L
: -We note that the Court of Appeals made no reference to this’ consrderatlon in.- | :
. Schenectady Polrce Benevolent Assocratlon V. NeW York State Publlc Employment
Relat/ons Board where the Court consrdered whether the Clty of Schenectady S.
bargammg obllgatlons related to drsabrllty leave requ1rements were preempted by
| General Mumclpal Law § 207-c. (GML § 207-0) GML § 207-c was enacted in 1961

prior to the Taylor Law’s: enactment in 1967. Regardless of any chronology

i 19 Board of Educ of the Cn‘y Sch D/st of the Crty of New York V. NYS Pub Empl Relatrons
Bd,-75.NY2d at 668. _
2 See Board of Educ of the Crty Sch Drst of the Crty of New York V- NYS Pub Empl -
. Relations Bd, 75 NY2d 660; at.668; Gounty of: Westchester, 33.PERB.{]:3025,-306
(2000) 33-PERB:Y-70186. (2000)* State. of New, York. (Department .of Correctional
Serwces——Downstate ‘Correctional Facility);:31 PERB:Y]-3065:(:1998); see also: Stateof
New:York (Office Mental. Health-Rochester Psych Ctr) 50_PERB 1[ 3032 313@ (2017
_ greafl" rming Downstate Correctional Facility). v :. iy )
Memorandum on Behalf of the State at 18-20.:
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consrderatrons the Court:held: that the Taylor: Law s ‘bargaining mandate may.only be "’

' crrcumscnbed by plain and “clear” legislative intent or by statutory provrsrons mdrcating
o the;*l:egls_lature S inescapably |mpI|crt” desrgn to. do $0.¢ Schenectady shows that if the ' -
Taylor Law'-’s:oblig.ation.to ‘bargain is compatible Wi,th».,-a.:_statute,, barg‘ai_ningzmu_s_t take ..
| place, regardless of when the legislation was passed.: As explained above, CSL § 50 -
leaves roorn for the bargaining required by the Taylor Law.

o The presumption in-favor-of bargaining can also be overcome'by a public policy, |

" embodied in a statute, that is strong enough to justify excluding the s'ub'iect from: o

| collective_bargaining. A p’uvblic policy strong enough to require 'prohipition'yvould “’almost

_-invariably involve an important-oonstitutional or statutory duty or respo‘nsi_bili_ty..”,22 For
“example, the Court of Appeals recently held that “th’e'~p'c5|icy-favarihgffs't'rdhg"di_ééipiinary |
B aurﬁorrtyffarsthose in charge of police forces™ is sufficient to justify excluding police ~
' discipline from collective bargaining 2% Local control of policé discipline is'a uniquely

- weig ht'yf-publiié'-policy COncer'n;"'nar'role 'reflected’-'in'th'e ":statute.‘ at issue. 'Contrary to the

State’s a"s:s’e-értion‘i'i'e'a"rﬁcl-z",24 Hiére is no ‘stich -p_o'nc‘y'-caﬁéern-attachédio s'etting the e

application fees.“fo‘r,'Pth’iutio'n/tranSitioh: examinations, . <7 e i
" The Stat"e?‘as"?s’erté*' otherreasonstofmd éxamination fees nonnegotrabie all of -

which we find not apposrte The fact that the fees apply both to the represented

' employees at rssue here as weII as to unrepresented employees not at Issue is not a

#2 Board of Educ of the Clty Sch Dlst of the Clty of NeW York v N YS Pub Empl Relatrons‘

Bd 75'NY2d:660; 667-668; quotlng Port Jefferson State Teachers Assn:»vBrookhaven-'___i

___Comsewogue Union Free:School Dist, 45 NY2d 898, 899 (1978) L
% See City of Schenectady v-NYS Pub EmplRelations’Bd;30:NY

11 7006:2017) (internal: Gitations omltted) ‘See'4lso:Toiwr. offWalIkllI V CSEA AONY3d' ™ .
1066 (2012); 45 PERB'Y-7508;'PBA  of City of NeW York /nc v NYS Pub Empl Relatrons_i‘r
Bd, 6 NY3d 563, 69 PERB ] 7006 (2006). ~

24 See Memorandum on Behalf of the State,’ at 22

NOV B R 2018
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" reason to find examination fees not'to be 'mandatonly negotiable;é'-i"l".-hejsalient-»issue we -
are asked to decide is whether-examination fees are a term and oondition :"of
employment thatiis; therefore, mandatorlly negotlable before. the State:may: make
changes to it As explalned above, we find the answer to that questlon to-bein the -

 affirmative. The fact that applicants may consist of other public -employe'es '_or that other

public employers may also charge the examination fee is of no relevance to the charges

in front of us.*® The fees here app,ly. only to current employees. Notably, the
examin_ation fee at issue here.does not apply to members of the general public, which
could change the -nature: of our analysis.?

| .. In State of New York, the Board found the payment of an application feeasa - -

'prerequisite to 'participation .in.open oompetitive-civil service-examinationsfto bea. .

. employees an.d,,State employees and the.employee organization sought for the fee to__: .
"be dlscontlnued to all appllcants :The Board found that as the impact.on State 23 s
.employees was only InCIdental the. State dld not wolate its duty to bargaln in good faith .

" by unilaterally i lmposmg such a fee. Inso hol_vdnng,:-however,_the'.Board_ expres_sly.found;._

 that “ltlhe exemption of State-employees from.an application fee réqui.reme_nt »..; would

be a financlal benefit and a term and .condition o'f employment” and that, had an -~ .. .-

exemptlon limited to State employees been sought “the State would have been

% For this reason, we find no merit to the exceptlon brought by DC37. - :
Compare Newark Valley Cardinal Bus Drivers; NYSUT/AFT/AFL-CIO; Looal 4360 35 "
. PERB .30086 (2002),.confd.sub.nom Newark. Valley Cardinal Bus Drivers;. : ‘
NYSUT/AFT/AFL-CIO; Local- 4360.y, S:Pub. Empl-Relations Bd, 303 AD2d 888,:36
PERB 1,7005,(3d Dept 20083); Buffalo: Sewer Auth; 27:PERB{[:3002 (1994);State of
‘New:York:(SUNY. at Bmghamton) 19.PERB,1.3029:(1986); State of NeW York 13
PERB 13099 (1980). P
#7 State of New York, 13 PERB 1 3099 (1980).
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obligated to. neg‘otlate the'-.matter;l’:z?t-ﬂ'..hie.fee at.issue in the current case, by contrast, - -
applies only to :current--:employees.- ‘Thus, as we held in.State of New York, the EETTRE Y
- exemptlo,n».:fr;om;:the;-fee is ‘an economic benefit.that is.a term _:a.n,d_:c'-:ondltifonf_:ots,=:_i:.; L |
employment for:the: State 'S employees -As'such, iti is. mandatorily: negotrable -and the
past practice found in our earlier decrsmn therefore is enforceable.
. In rts exceptions, the State makes the assertlon, forthe ﬁrst time, that the

charges must be dismissed because the DCS was not acting as the employer when it

issued Bulletin 09-01. Having not raised this argument to the ALJ, the State may not -
raise the issue to us for the first time on ‘exceptions.zg -
" With respect to the State’s requested modlflcation of the AL;J"is'rem’e‘dy, we note -
~ thatthe remeqyalgé_aay-ap-plles‘-aﬁlyt&cséz\grepréfseméaf‘uﬁrf's*af‘-’séaté'-‘ém;;ia*yééé*é‘"-“*“-‘
* withif *th'e-flhéfzfaficsﬁél"fse'rvlcéé*‘?Aa‘fnfﬁ'i‘s‘f"rafrv"a sé}{haég*aﬁd-osér’aﬁahél Sofvides

B “bargaining unrts Those were the employees named inthe charge frled by CSEA3° and

- ~ -are the only CSEA-represented employees at issue in this proceedrng However CSEA
does not specrt" cally object 1o the State s request and to avord any confusron we have
" modified the ALJ's order and notice as requested by the State. -
f*-'*‘:fHaviﬁ'g"’éitﬁtﬁﬁéd'-'tﬁé’%\‘l;il-"s'“fti‘hai’hgéf\rr*flé HEREBYIOF%DERED’*that"thé Statowill

forthwith:- -

- 29gge" eg, Cortland PBA 51 PERB‘H3014 H. 12(2018) DC 37(Javed) 50 PERB

- 113028, 3108 ni 15 (2017) «citing, inter alia, NYS Thruway Assn, 47. PERBﬂ3032
3100/n.25 (2014) ‘See: generally C/ty of Poughkeepsre 33 PERB 93029, 3079- 3080
(2000); 'TWU,; Local 100° (Gurchard) 31 PERBﬂ 3066,:3147. (1998) “Town' efNeW_
Hartford:29-PERB4['3076; 3181°(1996): Mt Markham Cent Sch D/st 27 PERB 113030, _{‘

3073 (1994). e e __:
ALJ Ex 3. -_ B i ’azcj:svm

NOV 1 X 2018

Qffice of Employee Relations
Legal Unit :




Case Nos. U-29047, U-29137, U-29179 & U-29409. C 14

1, Cease and desrst from requmng un|t employees represented by CSEA 1t DC .
37, and NYSCOPBA to pay a fee for promoﬂon/transrtron exammatrons T

2. Make unit employees represented by CSEA DC 37 and NYSCOPBA whole - .'
for any fees. pard asa result of the State s unrlateral |mplementatror1 of applrcatron fees -
| - for promotron/transrtlon. examrnatrons,__vyrth interest at the maximum ,legal rate;

3. Negotiate in good faith with ’CSEA,. le 37, and NYSCOPBA; arld

4. Sign-and post the attached notice at all physical and electronic locations -
normally- used to post notices of inf_orrnation to unit employees..‘_ - | | )

DATED: ‘October 23, 2018 -
Albany, New York

~ Monte A. Klein, M@mber |

e This order applres only to employees in the Admmlstratrve Servrces Unrt the
Operational Services Unit, and the Institutional Services Unit.




- NT'C |:_ _0 ALL EM PLOYEES

| THEDECISIONAND ORDEROFTHE . .. .

NEW YORK STATE _
PUBLIC EMPLOYMENT RELATIONS BOARD

and in order to effectuate the pollcles of the

NEW YORK STATE
- PUBLIC EMPLOYEES' FAIR EMPLOYMENT ACT

we hereby notlfy all employees of the State of New York (State) represented by the Civil
Service Employees Association, Inc., Local 1000, AFSCME, AFL-CIO (CSEA),* District-

- Council 37, AFSCME, AFL-CIO, Local 1359 (DC 37), and the New York State Correctional

~Officers and Police Benevolent Association, Inc. A(NYSCOPBA) that the State_.wi_ll forthwith:

1 Not requxre unit employees represented by CSEA, DC 37, and NYSCOPBA to

pay a fee for promot:on/transmon examlnatlons . _
_‘_2 Make unit employees represented by CSEA DC 37 and NYSCOPBA whole
for any fees pa|d as a result of the. State s unllateral lmplementatron of appllcatlon
'vfees for promotlon/tran31t|on examlnatlons W|th interest at the maximum legal

_.rate and

3 Negot!ate in good faith with CSEA, DC 37, and NYSCOPBA

on behalf of the State of New York
(Department of Civil Service)

: ‘This Notice must remain posted for 30 consecutive days from the date of postmg, and must notbe
~altered defaced or covered by any other material.

32 This notlce applies only t to employees in the Admlmstratrve Serwces Unit, the -
Operational ‘Services' Unlt and the Instltutlonal Servnces Unit. - ‘ _'_mg; ED '

NOV 1 X 2018

Office of Employee Relations
Legal Unit
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STATE OF NEW YORK
PUBLIC EMPLOYMENT RELATIONS BOARD

PO Box 2074, ESP

Agency Building 2, 20" Floor ~ MICHAEL T. FOIS
Albany, New York 12220-0074 - . GENERAL COUNSEL
TEL: (518) 457-2678 : _
- : FAX: (518) 457-2664 _ _
JOHNF.WIRENIUS - e L " ELLEN M. MITCHELL
CHAIRPERSON . ‘ DEPUTY GENERAL COUNSEL -
| RECEIVED
| November 19, 2020 : NOV 25 2020
Office of Employee Retations
- ’ Legal Unit
Clay J. Lodovice, Esq. S Erica Gray-Nelson, Esq.
- Assistant Counsel . ‘ AFSCME DC 37
"~ . NYS GOER : 125 Barclay Street, Room 510
2 Empire State Plaza, Suite 1201 New York, New York 10007
Albany, NY 12223 1250 ' B '
Emily G. Hannigan, Esq. . Steven M. Klein, Esq.
Lippes Mathias Wexler Friedman LLP ~ Senior Associate Counsel
54 State Street, Suite 1001 ' CSEA
Albany, New York 12207 -~ 143 Washlngton Avenue -
. ' ~ Capitol Station . :
P.O. Box 7125

Albany, New York 12224-0125

Re:  NewYork State v PERB, et al.
Albany County Index No.: 07226 18 .
AD No 528783

Dear Counselors:

Enclosed is a true copy of the Memorandum and .Tudgment in the above-referenced ease,
which was entered in the Office of the Clerk of the Appellate D1v1s1on Third Department on
May 14, 2020 together with the notice of entry

Verpmtruly youts, o
E lélltdﬁ.ﬁl_tchell

EMMislk

Enclosure




SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION ~ THIRD DEPARTMENT

In the Matter of
STATE OF NEW YORK, -
o ' Petitioner,

-against-
NEW YORK STATE PUBLIC EMPLOYMENT

RELATIONS BOARD, et al.,
- Respondents

NOTICE OF ENTRY

Albany County
Index No.: 07226-18
AD Docket No.: 528783 .

PLEASE TAKE NOTICE that the attached is a true copy of the Memorandum and

Judgment of the State of New York Supreme Court, Appellate D1v151on Thn'd Department,

: dec1ded and entered in the Office of the Clerk of the Appellate D1V151on, Th1rd Department,

on the 1 4th day of May, 2020

DATED: Albany,‘ New Yor_k Very truly yours, _
~ November 19, 2020 ' ' ‘

ELLEN M. MITCHELL

Deputy General Counsel

. Attorney for Respondent

Public Employment Relations Board
P.O. Box 2074 :
Empire State Plaza, Agency Building 2
20th Floor o

. Albany, New York 12220

Telephone: (518) 457-2578




_ State of New York |
Supreme Court, Appelfate Division
~ Third Judicial Department -

Decided and Batered: May 14, 2020 . 528783

In .the Matter- of STATE OF
NEW YORK, , ,
. -Petitioner, ; '
v o | : MEMORANDUM AND JUDGMENT

NEW YORE STATE PUBLIC EMPLOYMENT
RELATIONS BOARD et al.,
~ Respondents.

Calendar Date: March 26, 2020

Beforé: Garry, P.J., Clar‘k,' Aarons, Pritzker and?Reynolds ;
Fitzgerald, JdJ.-

‘Michael N. Volforte, Governor‘s 0ffice of Employee
Relations, "Albany (Clay J. Lodovice ‘of counsel), for petitioner.

David P. Quinn, Public Employment Reiatlons Board,' Albany,
for New York State Public Employment Relations Board,
respondent

Daren J. Rylewicz, Givil Service Employees Association,
Inc , Albany (Steven M. Klein of counsel), for Civil Service

R Employees Assoc:n.atlon Local 1000, AFSCME, AFL-CI0, respondent.

Robin Roach, District Councll 37, AFSCME, AFL-CIO, New
York City (Erica C. Gray-Nelson of counsel), for District .
- Council 37, AFSCME AFLJ-CIO, Local 1859, respondent

Llppes Mathlas Wexler Friedman LLP, Albany (Erin N Parker _
of counsel), for New York State Correctional Offlcers and Police
Benevolent Association, Inc., respondent.




" exercise of DCS's discretion. On administrative appeal, PERB

-2- , 528783
Aarons, J.

. Proceeding pursuant to CPLR article 78 (transferred to
this Court by order of the Supreme Court, entered in Albany
County) to review two determinations of respondent Public ‘
Employment Relations Board f1nd1ng that petitioner committed an
1mproper employer practice.

Petltloner is a publ1c employer under Civil Service Law §

201 (6) (a) (1). 1In 2009, the Department of Civil. Service
(hereinafter DCS) issued a bulletin stating that, as part of the
2008-2009 budget a fee schedule had been created for the
processing of applications for promotlonal and transitional
examinations. For at least 10 years prlor to the issuance of -
this bulletin, however, DCS did not require the payment of fees
to process these applications. As such, respondent Civil
Service Employees Association, Local 1000, AFSCME, AFL-CIO,
respondent District Council 87, AFSME, AFL-CIO, Local 1359 and
respondent New York State Correctional Officers and Police
Benevolent Association, Inc. (hereinafter collectively referred
to as respondents), the collective bargaining representatives .-
for various employees, filed improper practice charges with
respondent Public Employment Relations Board (hereinafter PERB)

alleging that petitioner violated Civil Service Law § 209- -a (1)
~ (d). TFollowing a hearing, an Administrative Law Judge
determined that there was no violation, specifically concluding
that, even assuming that the charging of fees was a subject of
mandatory negotiation, the creation of the fee schedule was an

reversed, finding that respondents had a reasonable expectation
of ‘a past practice and remanded the matter for a determination

‘on the issue of whether the creation of the fee schedule was a

subject of mandatory negotiation., On remand, an Administrative
Law Judge concluded that the practice of not charging a fee was
an economic benefit and, therefore, was a subject of mandatory

negotiation. PERB subsequently upheld this determination.

Petitioner commenced this CPLR article 78 proceeding
seeking annulment of PERB's determinations. PERB joined issue -
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and asserted a counterclaim seeking to enforce its remedial
order. The proceeding was thereafter transferred to this Court.

Under the Taylor Law (see Civil Service Law § 200 et

- 8eq.}, a public employer is required to bargain in good faith
with its employees regarding all terms and conditions of
employment (see Matter of City of W wn Vv,
Empl. Relations Bd., 95 NY2d 73, 78 [2000], Matter of

Pgtrolmen s Benevolant Assn of the City of N.Y., Inc. v New
; 175 AD3d 1703 1704

[2019]) "The presumpt:.on in favor of bargaining may be
overcome only in special circumstances where the legislative
intent to remove the issue from mandatory bargaining is plain
and clear" (Matter of City of Watertown v State of N.¥. Pub. -
‘Empl. Relations Bd., 95 N¥2d at 78-79 [internal quotation marks
‘and citation omitted]). Purthermore, a public employer violates -
the Taylor Law when it alters a past praetice that impacts a
mandatory subject of negotiation (see Matter of Aeneas McDonald-

Police Benevolent Assn. v City of Geneva, 92 NY2d 326, 331
[1998] Matter of State of York D1v of Militar aval

. . - , 187 AD2d 78, 82
[19931]). “Whether a past practlce exists depends on. whether it
was unequivocal and was continued uninterrupted for a period of
time under the circumstances to create a reasonable expectation
among the affected unit employees that the practice would
continue” (Matter of Spence v New York State Dept. of Transp.,
167 AD3d 1188, 1189-1190 [2018] [internal quotation marks and
citation omltted]) "Our review of a PERB determination is
limited to whether it is supported by substantial evidence, that
" is, whether there is a basis in the record allowing for the
conclusion that PERB's decision was legally permissible,
rational and thus not arbitrary and capricious" (Matter of

DeOliveira v New York State Pub. Empl. Relations Bd., 133 AD3d

1010, 1011 [2015] [internal quotation marks and citations

omitted]; see Matter of State of New York v New York State Pub. - I,
Empl. Relations Bd., 176 AD3d 1460, 1463 [2019]; Matter of .

Albanx Pollce Offlcers Unlon, Local 2841, Laﬂ Enforcement
Empl. Relations Bd. 149 AD3d 1236 1238 [2017]
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We reject petitioner's assertion that the application fee
was not a term and condition of employment PERB found, and we
agree, that the employees at issue received an ecomomic benefmt
by not having to pay an application fee for promotional
examinations (see Matter of Town of Islip v New York State Pub
Empl. Relations Bd., 28 NY3d 482, 491 [2014]; Matter of Board o

Coop. Educ. Servs. Sole Superv1sory Dist., Onondaga & Madison -

Counties v New York State Pub. Empl. Relations Bd., 82 AD2d 691,
693-694 [1982])." Ve are unpersuaded by petitioner's contention

that, under Civil Service Law § 50 (5), the creation of a fee
schedule was a prohibited or permissive subject of bargaining.
As PERB noted; this statute contains no express prohibition on
the bargaining of appllcatlon fees (gee Matter of Board of Educ.
of City School Dist. of City of N.Y. v New York State Pub. Emgl
‘Relations Bd 75 NY2d 660, 668; 670 [1990] Mgtter oﬁ State og
: & N

‘Empl Relat1ons Bd., 187 AD2d at 82). The statute also glves
petitioner discretion to charge or abolish fees .(see Civil
‘Service Law § 50 [5]1 [b]) and, therefore, is not "so unequivocal
a directive to take certain actlon that it leaves mo room for

bargalnlng“ (Matter of Board of Educ. of City School Dist. of
City of N.Y. v New York State Pub. Empl. Relations Bd., 75 NY2d

at 668). Furthermore, the decision to impose an appllcatlon fee

for promotional and transitional examinations is not an inherent
or fundamental policy decision related to petitioner's primary

- mission (see Matter of New York City Tr. Auth. v New York State
~Pub. Empl. Relations Bd., 19 NY3d 876, 880 [20121).

Accordingly, we find no error in PERB's determination that the
appllcatlon fee was a mandatory subject of negotiation.

Regardlng the issue of a past practice, it is undlsputed
that, for at least 10 years prior to the bulletin advising of
the creation’ of.a fee schedule, fees were not charged:to

' Ve also note that the fees were to be applied only to
promotional and transitional examinations, which target current

state employees, as opposed to open examinations, which pertain -

to the public at large (see e.g. Matter of Newark Val. Cardinal

Bus Drivers, Local 4360, NYSUT= AFT, AFL-CIQ v New York State
Pub. Empl. Relations Bd., 303 AD2d 888, 889 [2003], lv denied

100 NY2d 504 [2003]).
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employees who wanted to take a promotlonal or trans1t:|.onal
~ examination. It is also undisputed that there were no
negotiations with respondents regarding these fees. The record
further discloses that, in 2004 and 2005, proposals were
submitted to establish a fee schedulé for promotional and
transitional examinations, but they were ultimately rejected.
" PERB relied on the foregoing evidence in concluding that the
employees represented by respondents had a reasonable
expectation that the practice of not charging fees would
continue. Because substantial evidence exists supporting PERB's
determination that petitioner engaged in an improper practice,

it will not be disturbed (see Matter of State of New York v New

" York State Pub. Empl., Relations Bd., 176 AD3d at 1464; Matter of

Hampton Bays Union Free School Dist. v Public Empl. Relations
Bd., 62 AD3d 1066, 1066 [_2‘00‘9], lv denied 13 NY8d 711 [2009]).

Finally, PERB's counterclaim for a judgment of enforcement’
of its remedial order should be granted given that it "could be
reasonably applied, was not unduly burdensome and seemingly
furthered the goal of reaching a fair negotiated result" (Matter
of State of N.Y. v New York-State Pub. Empl. Relations Bd., 176
AD3d at 1465 [internmal quotation marks, brackets and citation_s
omitted]; see Civil Service Law § 218 [d]). Petitioner's
remaining_contentions have been considered and are unavailing.

Garry, P.J., Clark, Pritzker and Reynolds Fitzgerald, JJ.,
concur. : :
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ADJUDGED that the determinations are confirmed, without
costs, petition dismissed, and respondent Public Employment
Relations Board is entitled to a judgment of enforcement of its
remedial order. h

"ENTER:

. Robert D. Maybergei-
Clerk of the Couri;
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STATE OF NEW YORK
In the Matter of
STATE OF NEW YORK, NOTICE OF MOTION FOR
REARGUMENT AND/OR
Petitioner, LEAVE TO APPEAL TO THE
COURT OF APPEALS
-against-

| NEW YORK STATE PUBLIC EMPLOYMENT

RELATIONS BOARD,; JOHN WIRENIUS as

Chairperson of the NEW YORK STATE PUBLIC

EMPLOYMENT RELATIONS BOARD;

CIVIL SERVICE EMPLOYEES ASSOCIATION,

LOCAL 1000, AFSCME, AFL-CIO;

DISTRICT COUNCIL 37, AFSCME,

AFL-CIO, LOCAL 1359; and

NEW YORK STATE CORRECTIONAL Date Filed:
OFFICERS AND POLICE BENEVOLENT December 16, 2020
ASSOCIATION, INC., |

Respondents.

PLEASE TAKE NOTICE, that upon the annexed affidavit of Clay J.
Lodovice, sworn to on the 16th day of December 2020, the Memorandum and
Judgment of the Appellate Division, Third Department, entered in the office of

the clerk of the Appellate Division, Third Department, on May 14, 2020,




unanimously confirming the determinations of the New York State Public
Employment Relations Board, the record on appeal to the Appellate Division,
Third Department, and upon the briefs filed therein, and upon all the papers,
pleadings, and proceedings herein, the Petitioner-Appellant will move at a term
of the Appellate Division of the Supreme Court, Third Department, to be held at
the courthouse thereof, at Robert Abrams Building for Law and Justice, State
Street Albany, New York, on the 8th day of February 2021, at the opening of

court on that day, or as soon thereafter as counsel can be heard, for reagrument

STATE OF NEW YORK

Governor's Office
of

Employee Relations

of-and/or-an-order granting leave to the Petitioner-Appellant-to-appeal to-the— -
Court of Appeals from the Memorandum and Judgment of the Appellate
Division, Third Department, pursuant to Civil Practice Law and Rules

5602(a)(1)(i), and for such other further relief as the court may deem just and

proper.

Dated: December 16, 2020 MICHAEL N. VOLFORTE, ESQ.
Acting General Counsel
Governor’s Office of Employee Relations
Attorneys for Petitioner
Agency Building #2, 12 Floor
Albany, New York 12223
(518) 473-1416

S S

CLAX J. LODOVICE, ESQ.
Of Counsel
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Attn: Michael T. Fois (Ellen M. Mitchell, Deputy General Counsel)

P.O. Box 2074
Empire State Plaza, Building #2, Floor 18
Albany, New York 12220-0074

CIVIL SERVICE EMPLOYEES ASSOCIATION,
LOCAL 1000, AFSCME, AFL-CIO
Attn: Daren J. Rylewicz (Steven M. Klein, of counsel)

143 Washington Avenue
Albany, New York 12210

DISTRICT COUNCIL 37, AFSCME, AFL-CIO, LOCAL 1359
Attn: Robin Roach (Erica C. Gray-Nelson, of counsel)
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NEW YORK STATE CORRECTIONAL OFFICERS
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STATE OF NEW YORK
In the Matter of
STATE OF NEW YORK, AFFIDAVIT
CLAY J. LODOVICE
Petitioner-Appellant,
-against-

NEW YORK STATE PUBLIC EMPLOYMENT
RELATIONS BOARD; JOHN WIRENIUS as

|| Chairperson of the NEW YORK STATEPUBLIC ~~— —

EMPLOYMENT RELATIONS BOARD;

CIVIL SERVICE EMPLOYEES ASSOCIATION,
LOCAL 1000, AFSCME, AFL-CIO;

DISTRICT COUNCIL 37, AFSCME,

AFL-CIO, LOCAL 1359; and

NEW YORK STATE CORRECTIONAL
OFFICERS AND POLICE BENEVOLENT
ASSOCIATION, INC,,

Respondents-Respondents.

STATE OF NEW YORK)
) ss.

COUNTY OF ALBANY)
CLAY J. LODOVICE, being duly sworn, deposes and says:

1.  Iam an attorney duly admitted to practice in the courts of the State
of New York and am of counsel to the Office of Employee Relations, commonly

referred to as the Governor’s Office of Employee Relations (GOER). GOER is




STATE OF NEW YORK

Governor's Office
of

Employee Relations

the representative of the Petitioner-Appellant, State of New York, in this matter
and represented the State of New York for the proceeding before the New York
State Public Employment Relations Board (PERB) that forms the basis of this
appeal. |

2. I handled the proceeding before the Supreme Court, Albany County,
and was appellate counsel in this court. Additionally, I represented GOER before
PERB in the matter underlying this appeal. Consequently, I am familiar with the
facts and with the questions of law involved in these appeals.

©—3.- - This-affidavit is submitted-in support of an-application-by the —- -
Petitioner-Appellant for reargument of the appeal, or, in the alternative, for leave
to appeal to the Court of Appeals.

4,  Ttis respectfully submitted that this Court overlooked controlling
issues of fact and law as set foﬁh below.

5. Attached hereto as Exhibit A is a copy of the Memorandum and
Judgment of Appellate Division, Third Department, herein made and entered on
May 14, 2020.

6. Attached as Exhibit B is a copy of the Notice of Entry of the
Memorandum and Judgment, dated November 19, 2020, received by the

Petitioner-Appellant on November 25, 2020.




7. The appeal involved was taken from successive Board Decision and
Order determinations issued by PERB on October 15, 2013, and October 23,
2018, respectively. Copies of the PERB determinations, hereinafter referred to as
the First Board Decision and Second Board Decision, respectively, are attached

hereto as Exhibits C and D. (R.32, R.40).

8.  The Article 78 petition was transferred directly to this Court and no
determination was issued by the Supreme Court, Albany County, on the merits of

the proceeding. (R.631).

STATE OF NEW YORK
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9-——This-Court confirmed the PERB determinations; dismissed-the—. - -
petition, and granted PERB’s counterclaim for a judgment of enforcement of its
remedial order. (See Exhibit A).

10. GOER is an office within the executive department of the State of
New York. Such office is established under Article 24 of the Executive Law and
is charged with assisting the Governor regarding labor relations between the State
and its employees. Such assistance may include acting as the Governor’s agent in
discharging the powers and duties conferred on the Governor by the Public
Employees’ Fair Employment Act, as amended, including, without limitation,
conducting collective negotiations with recognized or certified employee
organizations (hereinafter referred to as the “public employee unions”) and

executing agreements reached pursuant thereto. (See Executive Law § 653). This
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assistance includes, among other things, acting as the State’s representative, as an
employer, in matters before PERB.

11. GOER .does not administer or implement rules for examinatioﬁs,
appointments, or promotions for employees in the civil service of the State. That
responsibility is vested with the State Civil Service Commission. (Compare Civil
Service Law §§ 6, 7).

12.  Atall relevant times, the Depaﬁment of Civil Service (“DCS”) is a

department of the State of New York established under Article 2 of the Civil

|-Service Law-The-president of the Civil-Service Commission-is-the-head-of DCS.

(Civil Service Law § 7). The Civil Service Commission is tasked with the
responsibility to “proscribe and amend suitable rules and regulations for carrying
into‘ effect the provisions [the Civil Service Law] and section six of aﬁic}e five of
the constitution of the state of New York, including ... rules for examinations,
promotions, ... of employees in the classified service of the state.” (Civil Service
Law § 6).

13.  The DCS does not conduct collective negotiations with public
employee unions with respect to terms and conditions of employment for
employees of the State. That responsibility is Legislatively vested with GOER.

14. Respondent PERB is a board established under the Public

Employees’ Fair Employment Act, codified at Civil Service Law Article 14. (See
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also Civil Service Law § 205). The Public Employees’ Fair Employment Act is

commonly referred to as the “Taylor Law.”

15. This appeal, at its core, presents to the Court an issue of statutory
interpretation with respect the Legislatively defined authority and roles for these
three (3) separate and distinct offices and department of the State of New York —
GOER, DCS and PERB — in the context of setting application fees for promotion
examinations taken by State employees, a subject Legislatively codified at Civil

Service Law § 50(5).

16— Namely; the-appeal-challenges PERB*s-interpretation-of Civil-————
Service Law § 50(5)(b) that has the effect of removing the Legislatively-
prescribed authority to determine and set application fees from the DCS and
newly transferring that responsibility to GOER, subject to the Taylor Law’s

general mandate to collectively bargain terms and conditions of employment with

public employee unions.

17.  Civil Service Law § 50(5)(b) provides, in pertinent part, that:

(b) Notwithstanding the provisions of paragraph (a) of
this subdivision, the state civil service department,
subject to the approval of the director of the budget
... may elect to waive application fees, or to abolish
fees for specific classes of positions or types of
examinations or candidates, or to establish a uniform
schedule of reasonable fees different from those
prescribed in paragraph (a) of this subdivision,
specifying in such schedule the classes of positions or




types of examinations or candidates to which such fees
shall apply; provided, however, that fees shall be
waived for candidates who certify to the state civil
service department, a municipal commission or a
regional commission that they are unemployed and
primarily responsible for the support of a household, or
are receiving public assistance.

(emphasis supplied).
18. PERB determined that the Taylor Law’s general command to
negotiate terms and conditions of employment required that the subject of

application fees for promotion examination be mandatorily negotiated despite the

STATE OF NEW YORK
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Legislature’s clear statement in Civil Service Law §50(5)(b) that veststhe—

authority to waive, abolish or otherwise establish a uniform schedule of fees
solely and exclusively to the DCS, subject ‘only to the approval of the Director of
the Budget! (“DOB”).

19. To reach its determination, PERB necessarily held that its authority
under the Taylor Law superseded DCS’s authority defined by Civil Service Law
§ 50(5)(b).

20. Contrary to PERB’s statutory interpretation, by enactment of Civil
Service Law § 50(5)(b), the Legislature expressly vested to the DCS, subject only

to the approval of DOB, the authority to establish a reasonable schedule of

! The Director of the Budget is the “head of the division of the budget ... who
shall be appointed by the governor.” Executive Law Article 8, at § 180.




application fees for promotion/transition examinations different than the fee
structure mandated to be paid by applicants in CSL § 50(5)(a).

21. By the express terms of Civil Service Léw § 50(5), the Legislature
designated only DCS and DOB with the authority to set examination application
fees and, in doing so, the Legislature excluded GOER from the responsibility or
requirement to play a mandatory role in the setting of application fees for

examinations administered by the DCS for potential promotional employment

opportunities sought by State employees.
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22.——Contrary-to the-express-terms-of Civil-Service Law-§ 50(5)(b),————-
PERB’s determination newly mandates GOER to act as the necessary party, along
with multiple public employee unions, to the process of establishing a schedule of
application fees to take promotion examinations different than the fee structure
mandated to be paid by applicants in Civil Service Law § 50(5)(a). The outcome
of PERB’s determination is inconsistent with, and renders null, the statutory
scheme enacted by the Legislature within Civil Service Law § 50.

23. | PERB’s determination effectively removes DCS’s participation,
subject only to DOB approval, in the determination to waive, abolish or otherwise
establish a reasonable schedule of fees to apply for a promotional examination.

Rather, PERB has transferred that function to GOER, subject to the approval in
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the collective bargaining process by the multiple public employee unions
representing State employees.

24.  Although not parties to this proceeding, with respect to the several
other public employers whose employees may choose to apply for potential
promotional employment opportunities that are administered by the DCS,? the
outcome of PERB’s determination newly mandates those employers to act as a
necessary party, along with multiple public employee organizations, to the |

process of establishing a reasonable and uniform schedule of application fees for

-promotion/transition-examinations different than the-fee strueture-mandated-to-be-—

paid by applicants in CSL § 50(5)(a). In this vein, PERB’s determination has a
Statewide implication for any public employer whose employees may seek to
apply for a promotional job opportunity.

25, Furthermore,’PERB’s determination has the practical outcome of

transferring the final determination of the schedule of examination fees to be paid

2 The group of additional public employers that would be newly required to be
parties to the process of setting application fees for examinations administered by
the DCS for potential promotional employment opportunities includes the New
York State Thruway Authority, New York State Canal Corporation, New York
State Teachers Retirement System and the New York State Bridge and Tunnel
Authority. (See R.491, 492-567; see also Verified Petition, § 20). The Taylor Law
specifically defines these employers as separate and distinct from the State of
New York, as employer. (See Civil Service Law § 201(6)(a)). If PERB’s
determination is upheld, these several employers will be, by administrative fiat,
inserted into Civil Service Law § 50(5)(b) in the place of DCS and DOB.
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by individuals applying for promotional examination opportunities from DCS,
subject to DOB approval, to the multiple public employee unions that have
members that apply for a potential promotional job opportunity, even if that
potential promotional job opportunity is outside of the member’s current
employee bargaining unit. This outcome will prevent the establishment of a
statutorily required “uniform schedule of reasonable fees.” (Civil Service Law §

50(5)(b)).
26.  As detailed in the Verified Petition, Respondent challenges PERB’s

have been superseded and rendered null by the Taylor Law.

27. Inits decision and judgment confirming the PERB determination,
this Court limited its review to whether PERB’s statutory interpretation was
“supported by substantial evidence, that is, whether there is a basis in the record
allowing for the conclusion that PERB’s decision was legally permissible,
rational and thus not arbitrary and capricious. Exhibit A, at p.3, citing Matter of

DeOliveira v PERB, 133 AD3d 1010, 1011 [2015] [internal quotation marks and

citations omitted]; see Matter of State of New York v PERB, 176 AD3d 1460,

1463 [2019]; Matter of Albany Police Officers Union, Local 2841, Law

Enforcement Officers Union Dist. Council 82, AFSCME. AFL-CIO v PERB, 149

AD3d 1236, 1238 [2017].
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28.  Unlike the issue of law raised in the current case, the cases cited by
this Court each presented issues reviewing PERB’s application of finding of facts
as interpreted throggh the terms of the Taylor Law. The cases cited by this Court
did not address PERB’s administrative interpretation of statutory provisions
outside of the Taylor Law that specifically vest the authority to act with distinct
State offices and/or departments. By citing to these cases, this Court appears to
have improperly granted deference to PERB’s determination on questions

founded solely upon statutory interpretation.

--—29---The-core-question presented-in thisproceeding-is one-of statutory - ——

interpretation, i.e. the question of whether the Taylor Law superseded the specific
grant of authority to DCS and DOB in Civil Service Law § 50(5)(b).

30. Accordingly, the Petitioner respectfully submits that a Court must
review the issue presented de novo, without deferring to PERB’s interpretation of
the statute, because “the question is one of pure statutory construction ‘dependent
only on apprehension of legislative intent [with] little basis to rely on any special

competence’” of PERB. (See Matter of Rosen v. PERB, 72 N.Y.2d 42, 47-48, 560

N.Y.S.2d 534 [1998] guoting Kurcsics v. Merchants Mut. Ins. Co., 49 N.Y.2d

451, 459, 426 N.Y.S.2d 454 [1980]; see also New York City Transit Authority v.

PERB, 8 N.Y.3d 226, 231, 832 N.Y.S.3d 132 [2007]).




31. Rather than review PERB’s interpretation of Civil Service Law §
50(5) de novo, the Court relied on PERB’s assessment of whether the record
contained ‘substantial evidence’ to support a finding of law, rather than fact.
| 32.  Petitioner respectfully submits that the Taylor Law’s general
command regarding collective bargaining is not sufficient to displace the more
specific authority granted to DCS and DOB by Civil Service Law § SvO(S)(b). (See

e.g. Matter of City of Schenectady v. PERB, 30N.Y.3d 109, 116, 64 N.Y.S.3d

644 [2017]; see also City of Long Beach v. PERB, 187 A.D.3d 745, - N.Y.S.3d -
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20207])-

33. By placing the authority to set application fees for promotion
examinations specifically with DCS and DOB, to the exclusion of GOER, the
Legislature manifested the intent that the subject of application fees is excluded
from collective bargaining as it relates to State employees.’

34. Ifthe Legislature intended for the subject matter to be bargained, it
had the opportunity to place GOER in the stead of DCS contemporaneously with
the five (5) times Civil Service Law § 50(5) was amended by the Legislature
subsequent to the enactment of the Taylor Law. (See L.1985, ¢.845, § 1, L.1989,

c. 61, § 195; 12006, ¢.449, § 1; 1.2017, c.404, § 1; and L.2018, ¢.35 § 1).

3 In contrast, the Legislature has accounted for the application of the Taylor Law,
i.e. “Article Fourteen,” within several areas of the Civil Service Law. See e.g.
Civil Service Law § 65, 75, 76, etc.




35. Furthermore, the Court did not address the implication of PERB’s
determination upon the statutorily defined functions across GOER and DCS as
those functions pertain to the distinctly defined roles of collectively bargaining
with public employee unions and the administration of the Constitutionally
required merit and fitness system applicable to civil employees, respectively. In
fact, neither the existence of GOER nor GOER'’s statutorily required role in the
collective bargaining process were mentioned within the Memorandum and

Judgment.

36.—Additionally; the Petitioner-Appellant-asserts that PERB-acted-in.

excess of its jurisdiction when it proceeded to hear the public employee unions’
challenge against the setting of application fees by DCS, and approved by DOB,
in accordaﬁce with Civil Service Law § 50(5)(b). Accordingly, PERB’s
determination should be vacated and rendered null.

37.  The record established that DCS and DOB acted in accordance with
the terms of Civil Service Law § 50(5)(b) for several years prior to the
implementation of fees challenged by the public employee unions herein. The
initially assigned Administrative Law Judge relied uﬁon the credible record
evidence that demonstrated a detailed history of DCS and DOB acting in
accordance with the terms of Civil Service Law § 50(5)(b) for several years and

opined as follows:
STATE OF NEW YORK
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The [public employee unions] did not rebut the State’s
evidence establishing that DCS has, in the past,
submitted, or considered submitting, promotion exam fee
proposals to the Division of Budget as part of its yearly
budget process; nor did the [public employee unions]
rebut the State’s evidence that the Division of Budget has
applied various objective criteria in its yearly
determination as to whether or not such proposals should
be approved and applied. Rather, the [public employee
unions] assert that the State’s deliberations were
inconsistent and not communicated to the unions. I reject
both of these arguments.

(R. 130, 146).

38.  Although this Court noted that “in 2004 and 2005, proposals were

submvitted to establish a fee schedule for promotional and transitional
examinations, but they were ultimately rejected,” it is unclear from the terms of
the Memorandum and Judgment (1) whether this fact was weighed within the
context of the procedure requiredl by Civil Service Law § 50(5)(b), or (2) whether
this Court contemplated that the proposals were submitted by DCS to DOB or,
alternatively, incorrectly contemplated that the proposals were submitted by
GOER to the public employee unions in the context of collective bargaining.
(Exhibit A, p.5).

39. In the Second Board Decision, PERB did not set forth a statutory
basis upon Whiéh possessed it jurisdiction to review DCS’s statutorily based

action of setting of application fees that had been approved by DOB. Rather,
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PERB asserted that the question of whether it acted in excess of its jurisdiction -
was not raised to the ALJ and, therefore, cannot be raised to the PERB Board.
(R.13).

40. By statute, although the PERB Board is created within the DCS, the
DCS and Civil Service Commission are prohibited from supervising, directing or
controlling the PERB Board in the performance of its functions under the Taylor
Law. (Civil Service Law § 205(6)). Conversely, the PERB Board is not

empowered to control or enjoin the functions of DCS.
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assertion that PERB did not possess jurisdiction to review the DCS and DOB
setting of application fees. The Court collectively denied this remaining
contention as unavailing. (Exhibit A, p.5).

42.  The precise questioﬁs of law sought to be reargued, or, in the
alternative, to be brought up for review to the Court of Appeals, could be
formulated as follows:

a. Does the Taylor Law’s general command that the State, as employer,
through GOER, negotiate terms and conditions of employment with
public employee unions supersede the terms of Civil Service Law §
50(5)(b) which expressly vests to DCS, subject only to DOB

approval, the authority to establish a reasonable schedule of

41~ --This-Court-did not-specifically-address-the-Petitioner-Appellant’s- —- - - —}




STATE OF NEW YORK

Governor's Office
of
Employee Relations

application fees for promotion examinations different than the fee
structure mandated to be paid by applicants in CSL § 50(5)(a), and,
in doing so, nullify DCS’s role in setting such fees and transfer it to
GOER, subject to collective negotiations with publié employee

unions?

. In other words, does PERB’s determination have a sufficient

statutory justification to direct that GOER negotiate application fees

for promotion examinations with public employee unions rather than

. the allowing application fees to be determined and set by the DCS,

subject only to DOB approval?

. Does the Taylor Law grant PERB jurisdiction to review and enjoin

DCS’s statutory authority to set application fees, with DOB

approval, for promotional examinations administered by DCS?

43.  For the foregoing reasons, Petitioner-Appellant respectfully requests

that this Court grant this motion for reargument of the Memorandum and Order,

dated May 14, 2020.

In the alternative, if this Court does not grant Petitioner-Appellant’s

motion for reargument of the Memorandum and Order, Petitioner-Appellant
requests that permission to appeal to the Court of Appeals be granted for review

of the questions set forth in paragraph 42, herein.




Dated: Albany, New York
December 16, 2020

e

J Lodovice

Subscribed and sworn to before me

this ** day of December 2020

L1

NOTARY PUBLIC

TIFFINAY M. RUTNIK

Registration No. 02RUB6388977
Qualified in Albany County
Commxssxon Expires March 18,2047

NOTARY PUBLIC, STATE OF NEW YORK

™,

gs

STATE OF NEW YORK

Governor's Office
of

Employee Relations
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" STATE OF NEW YORK
APPELLATE DIVISION — THIRD DEPARTMENT

In the Matter of

STATE OF NEW YORK,

Petitioner,
-against-

NEW YORK STATE PUBLIC NOTICE OF ENTRY
EMPLOYMENT RELATIONS BOARD; b

JOHN WIRENIUS as Chairperson of the NEW Appeal No. 528783
YORK STATE PUBLIC RELATIONS :

BOARD; CIVIL SERVICE EMPLOYEES

ASSOCIATION, LOCAL 1000, AFSCME,

AFSCME, AFL-CIO, LOCAL 1359; and NEW *
YORK STATE CORRECTIONAL OFFICERS
AND POLICE BENEVOLENT :
. ASSOCIATION, INC.,

Respondents.

PLEASE TAKE NOTICE that the within is a true and complete copy of the Decision and
Order on Motion duly entered in the above-entitled matter in the Office of the Clerk of the Supreme

Court, Appellate Division, Third Department, on April 16, 2021.

Dated: April 20, 2021 LIPPES MATHIAS WEXLER

FRIED?N LrP
By: i Jﬂf\ N g—

Er@ly (F Hannigan, [E5q.
Attorneys for Respondent N(YSCOPBA
54 State Street, Suite 1001
Albany, New York 12207
(518) 462-0110

SERVED BY

WRCE1TH
w WHWL.SERYICD.COM o
o) &
&
Q
g
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TO:

VIA PERSONAL SERVICE / PROCESS SERVER
Governor’s Office of Employee Relations
2 Empire State Plaza, 12% Floor

Albany, NY 12223

VIA PERSONAL SERVICE / PROCESS SERVER
NYS Public Employment Relations Board

and John Wirenius, Chairperson

P.O. Box 2074

- -2 Empire State Plaza, 20" Floor

Albany, NY 12220-0074

VIA E-MAIL

Civil Service Employees Association, Inc.
Box 7125, Capitol Station

143 Washington Avenue

VIA E-MAIL

District Council 37, AFSCME, AFL-CIO
Local 1359

125 Barclay Street, Room 510

New York, NY 10007




State o New York

Supreme Court, (ppe[[ate Divisiot
Third Judicial Department

Decided and Entered: April 16,2021 : 528783

In the Matter of STATE OF NEW YORK,

Petitioner,
\ DECISION AND ORDER
ON MOTION

NEW YORK STATE PUBLIC . '

EMPLOYMENT RELATIONS BOARD et

al.,
Respondents.

Motion for reargument or, in the alternative, for permlssmn to appeal to the
~ Courtof Appeals. e g . s

Upon the papers filed in support of the motion and the papers filed in opposition
thereto, it is

ORDERED that the motion is denied, without costs.
Garty, P.J., Clark, Aarons, Pritzker and Reynolds Fitzgerald, JJ., concur.

ENTER:

RbitdPabagin

Robert D. Mayberger
Clerk of the Court
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NEW YORK STATE DEPARTMENT OF CIVIL SERVICE

DIVISION OF STAFFING SERVICES
GENERAL INFORMATION BULLETIN No. 09-01

T Debartment and Agency Personnel, Human f-iesoutces, and Affirmative Action
Offices
FROM: Blaine Ryan-Lynch, Director of Staffing Services

SUBJECT:  Fees for Processing Promotion/Transition and Open-Competatnve Applications
and the New Application Form for NYS Examinations -

DATE: March 16, 2009

The Departrent of Civil Servics, as part of its 2008-2009 Spending Plan is
establishing a fee for the processing of applications for prometien/transition.
examinations. The Department will begin assessing fees for promotion/transition
applications for examinations announced on or after March 13, 2009 and administered -
on or after May 30, 2009, The promotion/transition fee schedule is:

Exam Title Grade Fee
Grades 3-12 $10
Grades 13-18 $15
Grades 19-23 $20

Grades 24 and above $25

The fee associated with each examination will be indicated on the examination

-announcement in accordance with this schedule and is due at the time the application Is

submitted. The fee s charged to defray the cost of processing applications, is non-
refundable and, therefore, will not be returned if the candidate decides s/he did not want
to apply for that test, the application is disapproved, the candidate does not take the
test, or the candidate is not successful on the examination. Also, the fee payment

cannot be transferred to another examination.

The Department encourages applicants to apply online. The online application
process can be accessed from-an online examination announcement. Online payment
of the application processing fee must be made by credit card (MC or VISA only).
Currently the online application process requires separate apphcatxons for open
competitive and promation/transition examinations. =

Addat:onaiiy, in connection with its 2009-2010 Department Budget, the Department
will be raising openncumpetitive examination fees by $5. The new fee structure will be

as follows:

Exam Title Grade Fee

Grades 3-12 $25
Grades 13-18 $35
Grades 19-23 $40

Grades 24 and above $45

Page 1 of 2
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NEW YORK STATE DEPARTMENT OF CIVIL SERVICE A :
DIVISION OF STAFFING SERVICES e
GENERAL INFORMATION BULLETIN No. 09-01 '

The fee increase will be reflected on examination announcements issued on or after
March 27, 2008 for examinations administered on or after June 13, 2009,

The Department has also introduced a new paper application form, Application for
NYS Examination (NYS-APP) to repiace both the former Application for NYS
Examination Open to the Public (OC-APP) and the Promotion/Transition Examination
Application (XD-5). Please discontinue use of the old forms and recycle any supplies
you have. The NYS-APP is available for downléad on our website
(www.cs.state.ny.us). Printed NYS-APP forms are available from our mailroom. The
NYS-APP can be used to apply for open-competitive, promotion and fransition
exarinations or a combination of the three, Fee payment with a paper NYS-APP must
be made by check or money order, . ¥

You may wish to share this informationi with your employees. Your Staffing Services
Representative is available to assist your staff with any questions they may have.

......

Page 2 of 2
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Bargaining Unit Descriptions

Column Header

Bargaining Unit

Union

NYSCOPBA SECURITY SERVICES UNIT NYS Correctional Officers and Police Benevolent Association
CSEA ADMINISTRATIVE SERVICES UNIT Civil Service Employee Association
OPERATIONAL SERVICES UNIT Civil Service Employee Association
INSTITUTIONAL SERVICES UNIT Civil Service Employee Association
PEF PUBLIC EMPLOYEE FEDERATION Public Employees Federation
MC MANAGERIAL/CONFIDENTIAL GROUP Management Confidential - Unrepresented
TRS NYS TEACHERS RETIREMENT SYSTEM Teachers Retirement System - CSEA
TWAY - MC NYS THRUWAY AUTHORITY - MC Thruway - Management Confidential - Unrepresented
TWAY-MNT NYS THRUWAY AUTHORITY - MNT,TO [rhruway - MNT, TO
TWAY -TEC NYS THRUWAY AUTHORITY - TEC-SP Thruway - Tec-SP
BRIDGE AUTH NYS BRIDGE AUTHORITY Briélage Auth- Management Confidential - Unrepresented
NYSCOPBA NON-ARB [SECURITY SERVICES UNIT Non-Arbitration Elligible NYS Correctional Officers and Police Benevolent Association
CANAL CSEA NEW YORK STATE CANAL CORP-OSU Canal Corp CSEA
CANAL PEF NEW YORK STATE CANAL CORP-PST Canal Corp PEF
CANAL MC NEW YORK STATE CANAL CORP-MC Canal Corp Management Confidential - Unrepresented
PBANYS AGENCY LAW ENFORCEMENT SERVCS Police Benevolent Association of New York State
M&NA CSEA MILITARY AND NAVAL AFFAIRS Civil Service Employee Association
mIC COMMISSION ON INVESTIGATION-MC Management Confidential - Unrepresented
c82 SECURITY SUPERVISORS UNIT NYS Law Enforcement Officers' Union, District Council 82, AFSCME, AFL-CIO
PERB PUBLIC EMPLOYMENT RELATIONS BD Management Confidential - Unrepresented ’
DC-37 HOUSING AND COMMUNITY RENEW-RA District Council 37 of AFSCME, AFL-CIO
uuP UUP - LIFEGUARDS United University Professions
CASUAL CASUAL Non-Represented
c82 SECURITY SUPVRS UNIT Non-Arbitration Elligible NYS Law Enforcement Officers' Union, District Council 82, AFSCME, AFL-CIO
UNKNOWN Unknown Unable to determine Bargaining Unit at time of application
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