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Jean-Pascal Simon, M.D. 
P.O. Box 2040 

New York, New York 10021 
Tel: 212-677-1000 
Fax: 212-717-1631 

 
 

        June 26, 2020 
 
 
John P. Asiello  
Chief Clerk  
New York Court of Appeals  
20 Eagle Street  
Albany, NY 12207 - 1095  
 
Re:   Jean-Pascal Simon v. French-American Surgery Center, Inc., et al.,  
 New York County Clerk Index #162867/2014 

Rule 500.10 Jurisdictional Response on behalf of Plaintiff-Appellant Jean-Pascal Simon 
 
Dear Mr. Asiello: 
 
 I am Plaintiff-Appellant pro se in the above-referenced matter and a physician licensed to 
practice medicine in New York. I write in response to this Court’s request, dated June 17, 2020, 
for a “Jurisdictional Response” concerning i) whether the orders appealed from finally determine 
the action within the meaning of the Constitution; and ii) whether a substantial constitutional 
question is directly involved in the Appellate Division order.  
 
 For the reasons set forth below, this appeal presents substantial constitutional questions to 
support the appeal taken “as of right” under CPLR § 5601(b) and this appeal concerns final 
determinations as set forth in the New York Constitution, Art. VI, §§3(1) and (2). 
 

Background 
 

 The relevant background is detailed in my Appellate Division Motion for Leave to 
Reargue, dated January 3, 2020 (a copy of which is submitted herewith as Exhibit E), and I 
summarize it here only briefly. The matter concerns issues of Home Rule and Public Health 
arising in the context of a fraudulent scheme to secretly transfer the operating license of my for-
profit ambulatory surgery center in Manhattan to Defendant Fifth Avenue Surgery Center, LLC, 
f/k/a Fifth Avenue ASC Acquisition, Inc. (referred variously as “Fifth LLC” and “FAAA”).  
 
 In 1988, I was granted a license to operate an ambulatory surgery center after satisfying 
the requirements of two regulatory agencies: i) the NYC Department of Health (the “City”); and 
ii) the New York State Department of Health (the “State”). The City requirements included, 
pursuant to NYC City Charter §555(a)(1)(b), submission of plans to the Commissioner of 
Health, who “shall consider… [T]he character, competence and standing in the community of the 
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owners and licensees, in the case of private institutions.” The City also required, pursuant to 
NYC Hospital Code, Sec. 11.02 (Exhibit A):  
 

An applicant must be a NATURAL PERSON over the age of twenty-one (21) 
years; a citizen of the United States or a person who has declared his intention of 
becoming a citizen; a resident of New York State; of reputable character; 
financially responsibl; and who has not had a license to operate a hospital revoked 
or not renewed for cause. Each applicant shall furnish such other and further 
pertinent information as is indicated in the application or required by the 
Commissioner. Each applicant shall authorize the Commissioner to investigate 
and verify the information submitted to support the application for licensure. 
2. This amendment shall take effect immediately. 
This resolution was adopted by the Board of Hospitals at its meeting held on 
September 20, 1967.  [Emphasis added.] 

 
The State, pursuant to the provisions of Public Health Law Art. 28, requires a Certificate 

of Need (“CON”). In 1988, the name of the ambulatory surgery center (“ASC”), as filed with the 
Department of State, was French-American Surgery Center, Inc. In 1991, the NYS Dept. of 
Education approved the name French-American Surgery Center, Inc. d/b/a Fifth Avenue Surgery 
Center (“FASC”).   

 
 As the FASC by-laws show, (Exhibit B), I was vice-president of FASC and, in deference 
and respect to my father, who resided in France, he was listed as president. The by-laws include 
language that comport with the language of NYC Hospital Code 11.02 (supra). On page 7 of the 
FASC by-laws, Section 4 states: “[A] director need not be a shareholder, a citizen of the United 
States or a resident of the State of New York” (emphasis added) This language was expressly 
required to customize FASC’s by-laws to comport with NYC Hospital Code, Art. IX, §11.02, 
which does not permit ownership of a proprietary ambulatory surgery center by a person who is 
not New York resident, nor planning to become a citizen of United States.  
 
 Because my late father, my brother, and I each share nearly identical names, which, 
without a hyphen, appear on paper as “Jean Simon,” defendants were able to effectuate a scheme 
to defraud me of my ownership of FASC.   While I believed that they were managing it for the 
benefit of the Simon family, I learned for the first time in 2014, that Defendants Fifth LLC and 
their consulting firm, VCC, Inc. d/b/a Cicero Consulting Associates (“Cicero”), had filed a CON 
application in 2009 with the State that falsely misrepresented to the State that my late father was 
a 90% owner and that Francois was a 5% owner.  
   
 

Substantial Constitutional Question 
 

 Two of Fifth LLC’s managing members, Charles Raab and Greg Rock, are not residents 
of New York and therefore Fifth LLC’s operating license is unlawful, in violation of NYC 
Hospital Code Sec. 11.02, which requires that licensees be residents of New York. Indeed, 
defendant Fifth LLC never filed for approval as an owner of the license to operate an ASC 
within the City, as mandated by NYC City Charter Sec. 555(a)(1)(b), yet the State, in derogation 
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of the City’s Home Rule, granted Fifth LLC a license to do so.  Put most simply, the NYS 
Department of Health, as a regulatory agency, did not have the authority to waive the NYC 
Department of Health’s scrutiny of the proposed Fifth LLC members pursuant to the City 
statutes, and in doing so it violated the constitutional separation of powers between the State and 
the City.  
 
 In a recent First Department case, Ctr. for Indep. of the Disabled v. Metro. Transp. Auth., 
2020 NY Slip Op 3203 (1st Dept., 2020), the Decision noted that “[M]unicipalities generally 
have broad authority to adopt local laws provided that they are not inconsistent with either the 
State Constitution or any general State law,” citing DJL Rest. Corp. v City of New York, 96 
NY2d 91, 94 [2001]; NY Const, art IX, § 2 [c][ii]; Municipal Home Rule Law § 10[1]).  
 
 As the Court of Appeals noted in DJL Rest. Corp. v. City of NY, 2001 WL 301925, 96 
N.Y.2d 91, 749 N.E.2d 186, 725 N.Y.S.2d 622 (N.Y. 2001): 
 

Article IX, § 2 (c) (ii) of the New York State Constitution provides that "every 
local government shall have power to adopt and amend local laws not inconsistent 
with the provisions of this constitution or any general law except to the extent that 
the legislature shall restrict the adoption of such a local law." 
 
        To implement article IX, the Legislature enacted the Municipal Home Rule 
Law (see generally, Kamhi v Town of Yorktown, 74 NY2d, at 428-429, supra; 
Analysis of the Municipal Home Rule Law, Mem of Office for Local 
Government, reprinted in McKinney's Cons Laws of NY, Book 35C, at XV). It 
specifically gives a municipality, such as the City of New York, the power to 
enact local laws for the "protection and enhancement of its physical and visual 
environment" and for the "government, protection, order, conduct, safety, health 
and well-being of persons or property therein" (see, Municipal Home Rule Law § 
10 [1] [ii] [a] [11]-[12]). In keeping with article IX, however, the Municipal 
Home Rule Law prohibits the City from adopting local laws inconsistent with the 
State Constitution or any general law of the State (see, Municipal Home Rule Law 
§ 10 [1] [ii]). 
  

 The constitutional questions in DJL Rest. Corp. are similar to those in the present 
controversy, which concerns NYC statutes and regulations that are peripheral to a state statute. 
The ”fact that both the [s]tate and local laws seek to regulate the same subject matter does not in 
and of itself give rise to an express conflict” (Garcia v New York State Dept. of Health & Mental 
Hygiene, 31 NY3d 601 [N.Y. 2018] quoting Jancyn Mfg. Corp. v County of Suffolk, 71 NY2d 
91, 97 [N.Y. 1987]). 
 
 As noted in DJL Rest. supra, at 96, the thrust of NYC’s regulations in that case concerned 
municipal zoning and not the regulation of alcohol by the State.  Similarly, NYC’s statutes and 
regulations concern the character and fitness of licensees and operators of private for-profit 
hospitals and ambulatory surgery centers, and require the owners and licensees of ASC’s to 
reside within the State. Because neither the State nor the City require ASC’s to be owned by 
physicians, the system is ripe for abuse by non-physicians catering to the lucrative no-fault 
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insurance market instead of providing needed medical services to the City’s residents. Thus, 
where the Court of Appeals, in DJL Rest., upheld the NYC statute because it applied across the 
board to all adult establishments, whether they sell alcoholic beverages or not, the City’s 
statutory oversight of hospitals applies to all hospitals, ambulatory surgery centers, diagnostic 
and treatment centers, and all changes of ownership must be vetted by the City as well as the 
State.  
 
 Here, the State usurped the City’s authority to regulate ambulatory surgery centers within 
the City of New York by permitting the unlawful transfer of FASC’s license to Fifth LLC, in 
violation of the City’s prescribed standards. The public was harmed, because the City has an 
interest in ensuring that parties that own for-profit ASC’s reside with the State and are subject to 
the jurisdiction of our State Courts and execution of judgments. As Plaintiff, I was harmed 
because I have a direct property interest and was deprived of a substantial investment, which was 
documented.  I therefore have standing to pursue my claims that the State’s actions were 
unconstitutional.  "Standing" is an element of the larger question of "justiciability" Community 
Bd. 7 of Borough of Manhattan v. Schaffer, 615 N.Y.S.2d 644, 84 N.Y.2d 148, 639 N.E.2d 1 
(N.Y. 1994), citing Society of Plastics Indus. v. County of Suffolk, 77 N.Y.2d 761, 769, 570 
N.Y.S.2d 778, 573 N.E.2d 1034 (N.Y. 1991). “Capacity is often confused with the concept of 
standing, but the two legal doctrines are not interchangeable,” Community Bd. 7 of Borough of 
Manhattan, supra.  
 
 The Appeal Record and my Motion for Leave to Reargue provide documentary evidence 
of my investments. That I was the owner of FASC is borne out by the very language of NYC 
Hospital Code Sec. 11.02, which requires owners to be residents of New York and on track to 
becoming U.S. citizens and I was the only “Jean Simon” that satisfied that City statute. 
 
 

Finality 
 

 As set forth in the Court of Appeals Civil Practice outline, Section VI (C), the following 
Exceptions to non-finality apply to this case. 
 
1. Express Severance 
 
 The order appealed from expressly severs of the following direct causes of action  (see 
Burke v. Crosson, 623 N.Y.S.2d 524, 85 N.Y.2d 10, 647 N.E.2d 736 (N.Y. 1995).  

 To wit, the following direct claims have been dismissed in totality, and those parties 
where there is also party finality are asterisked: 

 
i) the third cause of action, for rescission, against FAAA a/k/a Fifth LLC,* FAC, 
FASC, and Francois; 

 
ii) the sixth cause of action, direct claim for fraud-sale of FASC, against Francois; 

 
iii) the seventh cause of action, for aiding and abetting fraud, against VCC,* 
FAAA,* and Raab; 
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iv) the sixteenth cause of action, for accounting, against FAC, FASC, JJS, and 
Francois; and 

 
v) the seventeenth cause of action, for Injunction, against all defendants.  

 
2. Party Finality  
 
 Pursuant to the lower court’s orders, (Exhibits C and D) the following parties were 
removed from the caption after their motions for summary judgment, granted by the lower court, 
and affirmed by the Appellate Division, First Department:   

 
i) Fifth Avenue Surgery Center, LLC. f/k/a Fifth Avenue ASC Acquisition, LLC; 
and 
 
ii) VCC, Inc. d/b/a Cicero Consulting Associates (a/k/a CCA). 

 
There is party finality because all of the causes of actions against these defendants have 

been dismissed. The third cause of action for rescission, the seventh cause of action for aiding 
and abetting fraud, and the seventeenth cause of action for injunction, have been dismissed as 
against Fifth LLC. The seventh cause of action, for aiding and abetting fraud and the seventeenth 
cause of action, for injunction, have been dismissed as against Cicero.  See Barile v. Kavanaugh, 
67 N.Y.2d 392, 502 N.Y.S.2d 977, 494 N.E.2d 82, n. 2 (N.Y. 1986).   

 
3. Irreparable Injury  

 Plaintiff’s direct claims for rescission and injunction were erroneously dismissed and 
severed from this case, although defendants on those claims were not bona fide purchasers in 
good faith of FASC, and continue to profit from their deceptive acts at my expense. Although the 
litigation was filed in 2014, defendants have dragged out the litigation for six years because 
delay has been their only possible defense. Money damages cannot adequately compensate me 
for the intangible injuries I have suffered and will continue to suffer as a result of their fraudulent 
take-over of FASC.  
 
 The assets FASC conveyed to Fifth LLC consisted of good will, cash, a lease, the right to 
use the name “Fifth Avenue Surgery Center,” and the operating license. Notably, FASC received 
no consideration and the check produced by defendants as evidence of consideration was 
actually a bank check made payable to a non-existent entity. The remaining defendants have 
rendered themselves judgment-proof and even if, arguendo, that were not the case, money 
damages alone are inadequate for the following reasons: 
 
 Firstly, Fifth LLC is the party that benefitted from the fraud, the substantial value of the 
operating license stems from the opportunity value of the license, and of operating an ASC at 
that location, on Fifth Avenue and 86th Street, one of the most affluent and exclusive areas in the 
heart of New York City.  
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Secondly, as stated above, there is party finality as against Fifth LLC, therefore I will be 
unable to recover damages attributable to Fifth LLC’s role in the scheme. 

Thirdly, my medical practice, Fifth Avenue Obstetrics and Gynecology, P.C. was 
incorporated in 1991, at the same time that FASC received permission to use the assumed name 
“Fifth Avenue Surgery Center.” Fifth LLC should not be permitted to continue operating my 
ASC and using the trade-style name that uses my identity and reputation. Because there is party 
finality, the lower courts will no longer have jurisdiction over Fifth LLC. 

Moreover, the Attorney General's office is empowered to apply to enjoin fraudulent 
activities without a showing of irreparable injury, pursuant to Executive Law § 63 (12). See 
People v. Marcus Garvey Nursing Home, Inc., 57 A.D.3d 201, 867 N.Y.S.2d 676, 2008 NY Slip 
Op 9436 (1st Dept., 2008). The ‘irreparable injury” prong of an injunction analysis is similar to 
the inquiry here. Because this case also involves matters of public health, "[t]raditional concepts 
of irreparable damage which apply to private parties do not govern this public interest 
field…."this is because [t]he irreparable injury to be enjoined is an injury to the public, which 
need not be focused upon an individual to be actionable" " (State of New York v Terry Buick, 137 
Misc.2d 290, 296 [Supreme Court, Dutchess County 1987]).   

Respectfully, 

Jean-Pascal Simon 
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MINUT ES AND BY-,LAWS 

FRENCH AMERI CAN $\/RGl!RY CEIITER INC. · 

A New York Corporation 

COMMENCING J uno 6th , 19 88 

ENDING 19 

Law Offices 

' 



r 

BY-LAWS 

' ART ICLE I 

The Corporation 

Section I . Name . T he legal name of t his corporation (herein· 
after called the "Corporation") is 

Section 2. Offices . The Corporation shall have its principal 
office in the State of New York. The Cor poration may also have offices at 
~uoh ot her p l .QCC3 w ithin o,nd without t he United $ t ote$ 6$ the Board o f 
Directors may from t ime to time appoint or the b usine.ss of th& Corporation 
may require. 

Section 3. Seal . The corporate seal shall have inscribed 
thereon the name of t he Corpora1ionr t he year of its organization and t he 
words "Corporate Seal, New York". One or more duplicate d ies for 
impress ing such seal may be kep: a nd used. 

A~TICLE 11 

Meetings of Shareholders 

Section I. Place oL_ Meetings . Al I meetings of the share­
holders shall be held at the principa l office of the Corporat ion in the State 
of New York or at $UCh other place, within or without t he State of New 
Yor k, as is fixed in the notice of the meeting. 

Sec;;tion 2. Aon,ual Meeti11y_ . An a nn ui11 meeting of t he share­
holders: of t he Corporation for the election of d irectors and t he tranuc­
t ion of such other business as may prope rly come before t he meeting shall 
be held on ~he first Monday of · 

in each year if not a legal . holiday., and if a legal 
holiday , then on t he next secular day following, at ten o'clock A .M., 
Eastern Standard T ime,. or at s uch other t ime as is fixed in t h e notice of 
the meeting. If for any reason any annual meeting shall not be held at 
t he t ime herein specified, the same may be held at any t ime thereafter 
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upon notice, as herein provided:, or the business thereof may be trans­
acted at any special meeting called for the purpose. 

Section 3 . Se.,~ Me-etinqs . Special meetings of 
shareholders may be called by the President whenever he deems it 
nece$$ary or advisable. A special meeting of the shareholders shall be 
called by the President whenever so directed in writing by a major ity of 
the entire Board of Directors or whenver the holders of one-third (1/3) of 
t h e number of shares of t h e capital stock of the Corporation entitled to 
vote at s uch meeting shall, in writing, request the same. 

Sec,tion 4. N~ of.. Meetings . Notice of the t ime and p lace ~ 
of the annual and of each special meeting of the shareholders shall be 
given to each of the shareholCers entitled to vote at such mee'ting by 
mailing the same in a post age prepaid wrapper addressed to each such 
shareholders at his address as it appears on the books of the 
Cvq>Vl'd l ivu_, 01 by delivering the same personally to ony .1uch 
shareholder in lieu of such mailing, at least ten (10) and not more than 
fifty (50) days prior to each meeting. Meetings may be held without 
notice if all of the shareholders entitlOO to vote thereat are present in 
person or by proxy, or if notice thereof is waived by all such 
shareholders not present in person or by proxy, before or after the 
meet ing. Notice by mail shall be deemed to be g iven when deposited, with 
pO$tage thereon prepaid, in the United St.ates mail. If a meet ing is 
adjourned to anot her time, not more than thirty (30) days h ence, or to 
another place, and if an announcement of t he adjourned t ime or p lace is 
made at the meeting, it shall not be necessary to g ive notice of the 
adjour ned meeting unless t he Board of Directors, after adjournment fix a 
new record date for the adjou rned meeting . Notice of the annual and each 
special meeting of the shareholcers shall indicate that it is being issued 
by or at the d irection of t he person or person$ calling the meeting, and 
shall state the name and capacity of each such person. Notice of each 
special meeting shall also state the purpose or purpo$eS for which it ha$ 
been called. Neither the business to be transacted at nor the purpose of 
the annual or any special me-eting of the shareholders need be spec,ified in 
any written waiver ot notice. 

Section 5 . Record DHe for Shareholders . for the purpose 
of determi~ing the shareholderse'ntitled to notice of or to vote at any 
meeting of shareholde rs or any adjournment t hereof, or to express 
consent to corporate action in writing without a meeting, or for the 
purpose of determining shareholders entitled to receive payment ?f any 
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d ividend or other distribution or the allotment of a ny rights,. or entitled 
to exercise any r ighb in respect of any change, convers ion, or exchange 
of stock or for t he purpose of any other lawful action, the Board of 
Directors may fix, in advance, a record date, which shall not be more 
than fifty (50) days nor less ti:an ten (10) days before the date of such 
meeting, nor more than fifty (SO) days prior to a ny other action . If no 
record date is fixed., the record date for determining sha reholders ent i­
t led to notice of or to vote at a meeting of shareholders shall be a t the 
c lose of business on t he day next prec-eding t he day on which not ice is 
g iven, or, if no notice is g iven, t he day on which the meeting is held; t he 
record date for determining shareholders entitled t o express consent to 

I 

corporate action in writing wit hout a meeting, when no p rior action by t he ,, 
Board of Directors is necessary, shall be the day on wh ich the first 
written consent is expressed ; and t he record date for determining share-
holders for any other purpose shall be a t the close of business on the day 
on which t he Board of Dir ectors adopts t he resolut ion relating t h e reto. A 
determination ot shareholders of record entitled to notice of or to vote at 
any meeting of sha reholders shall apply to any adjournment of the 
meet ing; provided, however, that the Board of Directors may f ix a new 
record date for t h e adjourned meeting. 

Seet ion 6. Proxy Represent.'.ltion Every shareholder may 
authoritc another person or per-sons to act for him by proxy in all matters 
in which a shareholder is entitled to participate, whether by waiving 
notice of any meeting, voting or participating at a meeting, or expressing 
consent or d issent without a meeting. Every proxy must be s igned by the 
s h areholder or by his atto r ney- in- fact. No proxy s hall be voted o r acted 
upon after eleven months from its date unless such proxy provides for a 
longer period. Every proxy shall be revocable at t he pleasure of the 
shareholder executing it, exc-ept as otherwise provided in Section 608 of 
the New York Busi ness Co rporation Law. 

Section 7. Votinq aL_ Sha re holders' Meetinqs . Each share of 
stock shall entitle t he holder t hereof to one vote . In t he e lection of 
di rectors, a p lu ra lity of t h e votes cast shall e lect. Any other action shall 
be authorized by a majority of the votes cast except where the New York 
Business Corporation Law prescribes a d ifferent percentage of votes or a 
d ifferent exercise of voting power. In the election of d irectors, and for 
any other ~ction, voting need not be by ballot. 

Section 8 . Quorum and Adjournment . E)(cept for a special 
e lection of directors p ursuant to Section 603 of t he New York Busine ss 
Corporation Law , t he p r esence, in person or by proxy, of t he h·olders of 
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a m;:ijority of the shares of the stock of t he Corporation outsta nd ing and 
entitled to vote thereat s hall be requ isite a nd s h all constitute a quorum at 
a ny meeting of t he shareholders. When a quorum is once present to 
organize a meeting, it $h311 not be broken by the subsequent withd rawal 
of any shareholders. If at any meeting of shareholders there shall be leu 
than a quorum so present, the shareholders present in person or by 
proxy and entitled to vote t hereat, may adjourn t he me-eting from time to 
time until a quorum shall be present, b ut no business shall be transacted 
at any such adjourned meeting except such as mi ght have been lawfu lly 
transacted had t he meeti ng not .adjourned. 

Section 9. List of S hareholders T he officer who has 
charge of the stock ledger of the Corporat ion shall prepare, make and 
certify, at lea$t ten (10) days before every meeting of s hareho.lders, a 
complete list of the shareholders, as of the record date fixed for $UCh 
meeting, a r ranged in alphabetical order, and showi ng the address of each 
shareholder and t he numb er of s hares regi:slcrc.J in lhc uomc 1.1f cc:11..:li 
shareholder. S uch list shall be open to t he examination of any 
shareholder, for any purpose germane to t he meeting, du ring ordinary 
b usiness hours , for a period of at least ten (10) days prior to the 
meeting, eit her at a place within the c ity or other municipality or 
community where t h e meeting is to be held , The list s hall also be 
produced and kept a t the t ime end place of t he meeti ng during t he whole 
t ime thereof, and may be inspected by any shareholder who is p resent. 
If t h e rig ht to vote at any meet ing is challenged, t he inspectors of 
election, if any, or t he person presid ing thereat, shall requi re s uch list 
of shareholders to be produced as evidence of t he rig ht of the per-sons 
c hallenged to vote at such meeting, and all persons who appear from such 
lis t t o be shareholders ent itled to vote thereat may vote at such meeting. 

Section 10. lnspectors oL Election . The Board of Directors ; 
in advance of any meeting, may, but need not, appoi nt one o r more 
inspectors of e lection to act at t he meeting or a ny adjournment thereof. 
If an inspector or inspect ors are not appointed; t he person pres iding at 
the meeting may, and at t he request of any shareholder entitled to vote 
thereat s hall , appoint one or rnore 1nspect or-s. In case any person who 
may be appointed as an inspector fai ls t o appea r or act , t he vacancy may 
be fi ll ed by appointment made by t he Board of Directors in advance of the 
meeting or;- at t he meeting b'( the person p residing t hereat. Each 
inspector, if any, before entering upon the di scharge of his duties , shall 
take and sign an oath faithfully to execute t he duties of inspector at such 
meeting with strict impartiality and according to t he best of his ability. 
T he inspectors, if any; shall determine the n umber of share$ of stock 
outstanding and t h e voting power of each, the shares of stock 

7 

• 



: 

rep resented at the meeting, t h e existence of a quorum, t he validity and 
effect of p roxies, and shall receive votes, ballots or consents, hear and 
determine all challenges and questions arising in connection with the right 
to vote, count and t abulate all votes, b allots o r consents, determine the 
result, and do such acts as are proper to conduct t he elect ion or vote 
with fairness to all s h areholders. On request of t he person presiding at 
the. meeting or any shareholde r e ntitled to vote there.at, t he inspector or 
inspectors, if any, shall make a report in writing of any challenge, 
question or matter determi ned by him or them and execute a certificate of 
any fact found by him or t hem. Any report or certificate made by the 
inspector or inspectors shall be prima facie evidence of t he facts stated 
and of t he vote as certified by t hem . 

Section 11 . Action oL lli_ Shareholders Without Me"etings . 
Any action which may be taker, at any annual o r special meeting of t he 
shareholders may be taken without a meeting on written consent,. setting 
for-th t he action so t a ken,. s igned by the holders of all outstanding shares 
entitled to vote thereon. Written consent t hus given by the holders of a ll 
outstanding shares entitled to vote shall have the nme effect H a 
unanimous vote of the sha reholders. 

ARTICLE I ll 

Directors 

Section 1. Number of Directors T he number of d irectors 
which shall constitute the e ntire Boar<:! of Oirector-s shall be at least 
t hree, except that where all outstand ing shares of the stock of the 
Corporation are owned beneficially and of record by less than th ree 
shareholders,. t he number of directors may b e less t han t h ree but not less 
t han t he number of shareholders. Subject to the foregoing limitation, such 
number may be fixed from t ime b t ime by- action of a majority of the enti re 
Soard of Direc tors or of t he shareholders at an annual or specia l meeting,. 
or, if the number of d irectors is not so fixed, the number shall be three 
or shall be equal to t he number of shareholders (determined as 
aforesaid), whichever is less . Until such t ime as the corporat ion shall 
issue shares of its stock, t he Board of Di rectors shalt cons ist of two 
persons. No decr ease in t he number of directors shall shorten the term 
of a ny incumbent d i rector. 

Section 2. Elect ion and Term . The initia l .Board of 
Directors shall be e lected by the inco rporator a nd each initial d irector so 
e lected shall hold office until t he first annual meeting of sh areholders and 
until 
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h is successor has been e lected and qualified . Thereafter , each director 
who is elected at an annual meeting of shareholders, and each director 
who is elected in the interim to fill a vacancy or a newly creat ed direc· 
tor-ship, shall hold offi~ until the next annual meeting of shareholders 
and until his successor has been e lected and qualified. 

Section 3. Filling Vacancies, Resignation and Removal . Any 
d irector may tender his resignation at any t ime. Any d irector or the 
entire Board of Directors may be removed, with o r without cause, by vote 
of the shareholders. In the interim between annual meetings of 
shareholders or· special meetings of shareholders ~lled for the election of 
directors or for the removal of one or more directors and for t he filling of 
any vacancy in that connection, newly created d irectorships and any 
vacancies in t he Board of Directors , including unfilled vac,ancies res u lting 
from the res ignation or removal of d irectors for cause or without cau.se, 
may be filled by the vote of a majority of the remaining d irectors then in 
office, although less than a qur!>um, or by the sole remaining d irector. 

Section 4. Qualification s and Powers . Each director shall 
be at least eighteen year-s of age. A d irector need not be a shareholder, 
a citizen of the United States or a resident of the State of New Yor k. The 
business of the Corporation shall be managed by the Board of Directors, 
subject to t he provis ions of the Certificate of Incorporation. In addition 
to the powers and authorities by these Sy- Laws expressly conferred upon 
it, the Board may exercise all such powers of the Corporat ion and do all 
such lawful acts and things as are not by statute or by the Certificate of 
Incorporation or by these By-Laws directed or required to be exercised 
or done exclusively by the shareholders. 

Section 5. Regular and Special Meetings o!.., .!h,! Board. 
T he Boa rd of Directors may hold its meetings, whet her regular or special,. 
either within or without the Sbte of New York. The newly elected Board 
may meet at such p lace and time as shall be fixed by the vote of the 
shareholders at the an nual meet ing, for the pu rpose of organization or 
otherwise, and no notice of such meet ing $hall be necessa ry to the newly 
elected d irectors in order legally to const itute the meet ing., p rovided a 
major ity of the e ntire Board shall be present; or they may me&t at such 
plice and t ime as s hall be fixed by t he consent in writing of all d irectors. 
Regular meetings of the Board may be held with or without notice at 5uch 
t im& and place as shall from t ime to t ime be determined by resolution of 
t he Board. Whenever the time or p lace of regular meetings of . the Board 
shall have been determined by resolution of t he Board, no regu lar 
meetings shall be held pursuant to a ny r esol ution of the Board · 
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alter-ing or modifying its previous resolution relating to t he time or p lace 
of the holding of regular meetings., without first giving at least three 
days written notice to each d irector, either personally or by telegram, or 
at least five days written notice to each director by mail, of the substance 
and effect of such new resolution relating to t he time and place at which 
regular meetings of the Board may thereafter be h eld without notice. 
Special meetings of the Board $hall be held whenever called by the 
President, Vice-President, the Secretary or any director in writing. 
Notice of each special meeting cf the Board shall be delivered personally 
to each director or sent by telegraph to his residence or usual place of 
b us iness at least three days before the meeting, or mailed to him to his 
residence or usual place of business at least f ive days before the meeting. 
Meetings of the Soard, whether regular or special, may be held at any 
time and place, and for any purpose, without notice, when · all the 
d irectors are present or when all directors not present shall, in writing, 
waive notice of and consent to the holding of such me-eting, which waiver 
and consent may be given after the holding of such meeting. All or any 
of the directors may waive notice of any meeting and the presence of a 
director at any meeting of the ~oard shall be deemed a waiver of notice 
thereof by him. A notice, or waiver of notice, need not specify the 
purpose or purposes of any regular or special meeting of the Board. 

Section 6. Quorum and Action. A majority of the entire 
Board of Directors shall constitute a quorum except that when the entire 
Board consists of one director, then one director shall constitute a 
quorum, and except that when a vacancy or vacancies prevents such 
majority, a majority of the dire,;tors in office shall constitute a quorum, 
provided that such majority shall constitute at lease one· third of the 
entire Board. A majority of the directors present, whether or not they 
constitute a quorum, may adjourn a meeting to another time and p lace . 
Except as herein otherwise provided, and except as otherwise provided 
by the New York Business Corporatfon Law, the vote of the majority of 
the directors present at a meeting at which a quorum is present shall be 
t he act of the Board. 

Section 7. Telephonic Meetings. Any member or members of 
the Board of Directors, or of any committee designated by the Board, may 
participate in a meeti ng of the Board, or any such committee, as th& ease 
may be, b.v means of conference telephone or similar communications 
equipment allowing all per-sons participating in the meeting to hear e.ich 
other at the same t ime, and partic ipation in a meeting by such means shall 
constitute presence in person at such meeting. 
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Section 8. Action Without! Meeting. Any action re(luired or 
permitted to be taken at any m~ting of the Board of Oirec,tof"$, or of any 
committee thereof, may be taken without a meeting if all members of the 
Board or committee, as the case may be, consent thereto in writing, and 
the writing or writings are filed with the minutes of proceedings of the 
Board or committee. · 

Section 9. Compensation o_L Directors. By resolut ion of the 
Soard of Director$, the directors may be paid their expenses, if any, for 
attendance at each regular or special meeting of the Board or of any 
committee designated by the Soard and may be paid a fixed sum for 
attendance at such meeting, or a stated salary as director, or both. 
Nothing herein contained shall be construed to preclude any d irector from 
serving the Corporation in any other capacity and receiving compensation 
t herefor; provided however that directors who are also salaried offi.cers 
shall not receive fees or ular-ies as d irector"&. 

ARTICLE IV 

Committees 

S~tion 1. In General. The Board of Dir-ector-s may, by 
resol ution or resolutions pused by the affirmative vote therefore of a 
majority of the entire Board, designate an Executive Committee and such 
other committees as the Board may from time to t ime determine, each to 
consist of th ree or more directors, and each of which , to the extent 
provided in the r-esolution or- in the certificate of incorporation or in the 
By•Laws, shall have all the pcwel"'$ of the Board, except that no such 
Committee shall have power to fill vacancies in the Board, or- to change 
the member-ship of or to fill vacancies in any Committee, or to make, 
amend, repeal or adopt By-Laws of the Corporation, or to submit to the 
shar-eholdeN any action that needs shareholder approval under these By­
Laws or the New York Business Corporation Law , or- to fix the 
compensation of the directors for serving on the Board or any committee 
thereof# or to amend or- repeal any resolut ion of t he Boa r-d which by its 
terms shall not be so amendable or repeatable. Each committee shall serve 
at the pleasure of the Soard. The Board may designate one or more 
directors as alter nate members of any committee, who may replace any 
absent or- d isq ualified member at any meeting of the committee. In the 
absence or disqualification of ~ member- of a committee, t he member or­
members t hereof present at any meeting and not disqualified from voting, 
whether- or not he or- they constitute a quorum, may unanimousi.Y appoint 
another member- of t he Board of Directors to act at the meeting in the 
place of any such absent or disqualified member-, 
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Section 2. Executive Committee . Except as otherwise limited 
by the Board of Director s or by these By•Ulws, the Executive Committee, 
if so designated by the Board of Directors, shall have and may exercise, 
when the Board is not in session, all t he powers of the Board of Directors 
in the management of the business and affai rs of the Corporation, and 
shall have power to authorize t he seal of the Corporation to be affixed to 
all papers which may require it. T he Board shall have the power at any 
t ime to change the membership of the Executive Committee, to fill 
vacancie s !n it, or to dissolve it . T he Executive Committee may make 
ru les for the conduct of its business and may appoint such assistance as 
it shall from t ime to time deem necessa ry . A majority of the member$ of 
the E.xecutive Committee, if more than a s ingle member, shall constitute a 
quorum. 

ARTICLE V 

Officers 

Section 1. Designation, Term and Vacancies. The officers 
of the Corporation s hall be a President, one or more Vice- Presidents, a 
Secretary, a Treasurer, a nd s uch other officers as the Board of Directors 
may from time t o time deem necessary. Such officers may have and 
perform the powers and duties usually pert aining to their respec t ive 
of-fices, the power s and duties respectively prescribed by law and by 
these Sy- Laws, and such additi,,naf powers and duties as may from t ime to 
time be p rescribed by the Board. The same person may hold any two or 
more of-fices, except that the offices of Pre.sident and Secretary may not 
be held by the nme person unless all the issued and out-standing stock of 
the Corporation is owned by one person, in which instance such person 
may hold all or any combination of office s. 

The initial officers of the Corpo,..ation shall be appointed by the 
initial Board of Directors, each to hold office until the meeting of the 
Soard of Directors following the fi r st annual meeting of shareholders and 
unti l his successor has be-en appointed and qualified . T hereafter, t he 
officers of the Corporation shall be appointed by the Board u soon as 
p racticable after the elect ion of the Board at the annual meeting of 
shareholders, and each officer so appointed shall hold office until the 
first meeting of the Board of 0ir""ec.tors following the next annual meeting 
of s hareholders a nd until hi$ successor has bee-n appoint ed and qualified. 
Any officer may be removed at any time, with or without cause, by the 
affirmative note therefor of a majority of the entire Board of Directors. 
All other agent.s and employees of the Corparation shall hold office during 
the pleasure of the Board of Di rectors . Vaca ncies occurring 
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among the officers of t h e Corporation shall be fill ed by t he Board of 
Directors. The salaries of all officers of the Corporation shall be fixed by 
t h e Board of Oi rectors. 

Section 2 . President. The President shall preside at all 
meetings of the shareholders and at a ll meetings of the Soard of Directors 
at which he may be present: Subject to the direction of the Board of 
Directors, he shall be the chief executive officer of the Corporation, and 
shall have general charge of the entire business of the Corporat ion. He 
may sign certificates of stock and sign a nd seal bonds, debent ures, 
contracts or other obligat ions authorized by the Board, and may, without 
p revious authority of the Board, make such contracts as t he ordinary 
conduct of the Corporation's business requires. He shall have t.he usual 
powers and duties vested in t he President of a corporation. He shall have 
power to select and a ppoint all necessary officers and . employees of the 
Corporation. except those selected by the Board of Directors, ·and to 
remove all such officers and employees except t hose selected by the Board 
of Directors,. and make new appointments to fill vacancies. He may 
delegate any of his powers to a Vice-President of t he Corporation . 

Sect ion 3. Vice- President. A Vice- President shall have such 
of the President's powers and duties as the President may from time to 
time delegate to him, and shall have s uch other powers and perform such 
other duties as m,ay be ass igned to him by the Board of Oirectors . 
During the absence or incapacity of t he Presiclent, t he Vice-President,. 
or, if there be more t han one,. t he Vice-President having the greatest 
seniority in office~ shall perform t he d uties of t h e President, and when so 
acting shall h ave all the powe rs and be subject to all the r esponsibilities 
of the office of President. 

Section 4 . Treasurer. The Treasurer shall have custody of 
such funds and securities of the Corporation as may come to his hands or 
be committed to his care by the Board of Directors. Whenever- necessary 
or proper, he shall endorse on behalf of the Corporation ,. for collection , 
checks, notes, or other obligations~ and shall depesit the same to t he 
credit of the Corporat ion in such bank or ban ks or depositaries, approved 
by the Board of Directors as the Board of Directors or President may 
designate. He may sign receipt s or vouchers for payments made to the 
Corporatioo, a nd t he Boa rd of Directors may require that such reuipts or 
vouchers shall also be s igned by some other officer to be designated by 
them. Whenever requi red by the Board of Oirectors, he s hal·I render a 
statement of h is cash accounts and such other statements resp~cting the 
affairs of the Corpor ation as may be r equired . He shall keep proper and 
accurate books of account . He shall perform all 
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cs i cident to th office of Treasurer, subject to the control of the 
Bo rd . 

Section 5. Secr-e a The Secretary sh II h v custody of 
the seal o h Corporation and when required by the Board of Direetors, 
or when any ins rum nt shall have been signed by the President duly 

uthoriz to s ign the sam , or when necessary to attest any proc.eedings 
of th s ar holders or directors, shall affix it to ny instr ument requ ir ing 
the same and s hall a est the same with his signature, prov id d that the 
seal may be affixed by the Pres ident or Vice·President or other officer of 
he Corporation to any document e ecuted by either of them respectively 

on beh If of the Corporation which do s not r quir-e the ttestation of the 
Seer t ry. He hall attend to the giving and s rving of notices of 
meetings. He sh II have charge of such books and papers s prop rly 
belong to his office or s m y be committed to his care by the Board of 
Director-s. He shall perform such oth r dutie$ as appert in to his office 
or as may be required by the Board of Oir~ors. 

Section 6. Dele at ion . In case of the absence of any officer 
of the Corporation , or for any other reason that the Board of Di r~tors 
may deem sufficient, the Board may temporarily delegate the power-s or 
duties, or any of them, of such officer to ny oth r officer or to any 
director. 

ARTICLE VI 

Sock 

Section I. Certificates Representing Sha res. All certifica es 
r pr, senting shares of the capital stock of the Corporation shall be in 
such form no incons is ent with he Certifi~te of Incorporation, these 
By-L ws OI" the I ws of the State of ew York and $ha ll set forth thereon 
the 1otatem nt1, precScrib d by Section 508, nd where pplic ble, by 
Sections 505, 616, 620, 709 nd 1002 of the Business Corpor ation L w. 
Such shares sh 11 b approved by th Board of Director-s, and sh II b 
s igned by the President or Vice-PrMid nt and by th S er t ry or the 

r e $Urer and shall bear the seal of the Corporation and shall not be 
v lid uni so signed and sea led. Certificates counter-signed by a duly 
ppointed transfer agen and/ or registered by a duly appointed registrar 

sha ll be deemed to be so s ig ned and sealed whether the signatur,es be 
m nu al or facs imi le s ignatures and whe her the seal be a facsimile sea l or 
any other form of seal. All certifi cates shall be consecutively numbered 
and the name of th p rs.on owning t he shares represented th r by, his 
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residence, with the number of such shares and the date of issue, shall be 
entered on the Corporation· s books. All certificates surrendered shall be 
cancelled and no new certificates issued until the former certificates for 
the same number of shares $hall have been surrendered and canc;elled, 
exupt as provided for herein. 

In case any officer or officers who shall have signed or whose fac­
simile signature or signatures shall have been affixed to any such certj­
ficate or certificates, shall ceue to be such officer or officers of the 
Corporation before such certificate or certificates shall have been deliv~ 
ered by the Corporation, such certificate or certificates. may nevertheless 
be adopted by the Corporation, and may be issued and delivered as 
though the person or persons who signed such certificates, or whose 
facsimile signature or signatures shall have been affixed thereto, had not 
ceased to be such officer or officers of the Corporation. 

Any restriction on the transfer or re91strat1on of transfer of any 
shares of stock of any class or series shall M noted conspicuously on the 
certificate representing such shares. 

Section 2. Fractional Share Interests. The Corporation, 
may, but shall not be required to, issue certificates for fractions of a 
share. If the Corporation does not issue fractions of a share , it shall (1) 
arrange for the disposition of fractional interests by those entitled 
thereto, (2) pay in cash the fair value of fractions of a share as of the 
time when those entitled to receive such fractions are determined, or (3) 
issue scrip or warrants in registered or bearer form which shall entitle 
the holder to receive a certificate- for a full share upon the surrender of 
such scrip or warrants aggregating a full share. A certificate for a 
fractional share shall, but scri;> or warrants shall not unless otherwise 
provided therein, entitle the holder to exercise voting rights, to receive 
dividends thereon, and to participate in any distribution of the assets of 
the Corporation in the event of liquidation. The Board of Directors may 
cause scrip or warrants to be issued subject to the conditions that they 
shall become void if not exchanged for certificates representing full 
share.$ before a specified date, .or subject to the condition that the shares. 
for which scrip or warrants are exchangeable may be sold by the 
Corporation and the proceeds t hereof distributed to the holders of scrip 
or warrants, or subject to any other conditions which the Board of 
Directors may impose. 

Section 3. Addresse$ of Share-holders. Every sl,:areholder 
shall furnish the Corporation with alladdreu to which notices of meetings 
and all other notices. may be ser•,ed upon or mailed to him, and in 
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default thereof notices may be addressed to h im at his last known post 
office address. 

Section 4. Stolen, Lost 2! Oestroyed Certificates. The Board 
of Directors may in its sole discretion d irect that a new certificate or 
certificates of stock be iuued in place of any certificate or certificates of 
stock theretofore issued by the Corporation, alleged to have been stolen, 
lost or- de$troyed, and the Board of Directors when authorizing the 
iuuance of $uch new certificate or certificate,, may, in its discretion, 
and as a condition precedent thereto, require the owner of such stolen, 
lost or destroyed certificate or certificates or his legal representatives to 
g ive to the Corporation and to such registrar or regi$trars and/or ,. 
transfer agent or transfer agents as may be authorized or required to 
countersign such new certificate or certificates, a bond in such· sum as 
the Corporation may d irect not exceeding double the value of the stock 
represented by the certificate alleged to have been stolen, lost or 
destroyed, as indemnity against any claim that may be made against them 
or any of them for or in respect of the shares of stock represented by the 
certificate alleged to have been stolen, lost or destroyed . 

Section 5. Transfers of Shares. Upon compl iance with all 
provis ions restricting the trans:crability of shares, if any, transfers of 
$tock shall be made only upon the books of the Corporation by the holder 
in person or by hi$ attorney thereunto authorized by power of attorney 
duly f iled with the Secretary of the Corporation or with a trander agent 
or registrar, if any,. upon the s urrender and cancellation of the 
certificate or certifie.ltes for such ~hares properly endorsed and the 
payment of all taxe$ due thereon. The Board of Directors may appoint 
one or more s uitable banks arid/or tru,t companies H transfer agents 
and/or registrars of transfers, for facilitating transfer-s of any class or 
series of stock of the Corpor.1tion by the holders thereof under such 
regulations as the Board of Directors may from t ime to t ime prescribe. 
Upon such appointment being rr..ade all certificates of stock of such class 
or series thereafter issued s hall be countersigned by one of such transfer 
agents and/or one of such registrars of transfers, and shall not be valid 
unless so countersigned. 

ARTICLE VII 

Dividends and Finance · 

Section 1. Dividend>. The Board of Oirectors shall have 
power to fix and determine and to vary, from time to tim&, t he amount 
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of the working capital of t he Corporation before declaring any dividends 
among it shareholder$,. and to direct and determine the use and dispo­
sition of · any net profits or surplus, and to determine the date or dates 
for the declaration and payment of dividends and to determine t he amount 
of any dividend, and the amount of any reserves necessary in their 
judgment before declaring any dividends among its shareholder, and to 
determine t he amount of the net profits of the Corpbration from time to 
time available for dividends. 

Section 2. Fiscal Year. The f iscal year of the Corporation 
shall end on the last day of June in each year and shall begin on 
the next succeeding day, or shill be for such other period u the Board ~ .. 
of Directors may from time to time designate with the consent of the 
Department of Taxation and Finance, where applicable. 

ARTIClE VIII 

Miscellaneous Provis ions 

Section 1. Stock of_ Other Corporations . The Board of 
Directors s hall have the right to authorize any director, officer or other 
person on behalf of t he Corporation to attend, act and vote at meeting$ of 
the Shareholders of any corporation in which the Corporation shall hold 
stock, and to ex:erci$e thereat cny and all rights and powers incident to 
the ownership of such stock, end to execute waivers of notice of such 
meetings and calls therefor; and authority may be given to exercise the 
same either on one or more designated occasions, or generally on all 
oc.c.uions unti l revoked by the Board. In the event that the Board shall 
fai l to g ive such authority, such author ity may be exen:.ised by the 
President in person or by proxy appointed by h im on behalf of the 
Corporation. 

Any $tocks or securities owned by this Corporation may, if so 
determined by the Board of Oire-etors, be registered either in the name of 
thic Corporation or in the n~mc of .any nominee or nominee$ appointed for 
t h at purpose by the Board of Directors. 

Section 2. Book$ and Records. 
Business Corporation Law, tiie"Cor-poration 
accounts outside the State of New York. 

Subject to the New York 
may keep its books and 

Section 3. Notices. Whenever any notice is required ·by these 
By -Laws to be given, person.al notice is not meant unless expressly so 
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suited, •nd any notic. so r.quiNd 1haU be d....-..d to be sufficient lf 
given by depositing the 1,an,e in a post office box in a ,ealad postpaid 
wrapper, addr•ued to the person entitled thereto at his laat known post 
office address, and such notice shall be deemed to haive bMn 9iven on the 
day of such mailing. 

Whenever ,my notice whatsoever Is requlr-.d to be given under 
tho provisions of any law, or under the provisions of the Certificate of 
lncorpontion or these By- Laws a waiver thereof In writin9, signed by the 
person or peraons entitled to said notice, whether before or after tM time 
stated ther11in, shall be deemed ~uivalont thereto. 

Section 4. Amendr.ents. Except as otherwise provided he,.. .. 
in, the1e By-Laws ~•Y be iltered, amended or repealed and Sy-Laws may 
be made at any annual me,eting of the shareholders or •t a'ny spec:ial 
meeting ther-eof lf notice of the proposed alteration, amendment or repeal, 
or By- Law or Sy-laws to ba made be conblined in the notice of suc h 
special meeting, by the holder• ot a maJority of the share, of atock of lhe 
Corporation outabndin51 and entitled to vote thereat; or by a majority of 
the Board of Oire,ctora at any regular meeting of the ~rd of Directo", 
or at any special meeting of the Board of Director•, If notice of the 
propoaed alteratton, amendment or repNI, or By- Law or By-Laws to be 
made, be contained in the Notice of auch Special Meeting. 

... 

. r ......... ...... 

• I 

' ., 
. . ... , 
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The first order of bu1inen was the election or designation of 

officers at this corpontion. There being no COJ\teat, the following were 

elected by proclamation to ••rv• •• officer-s until the next annual meeting 

of the Board or until their 1ucoe1sors are elected and qualified: 

Pre·sident 

Vice President 

SecreUry 

Name 

DR. JEA)I JACQUES Sil'«JN 

l>R. JP.AH PASCAL Sil'«lN 

GEORGE H. JCESSI.Ei 

.JBAN f'RANOOIS 3:n«:>H 

The president and 1-.cretiry assumed their respective offices, In 

the places of those who had temporarily acted a.a such for this meeting. 

The minutes of the organizational meeting of the incorporator ~•> 
held on 

ously 

19 , wer-e read and it was there-upon unanim-

,. • I 

., 

., 
: ,, ... ' 

,,I 

RESOLVED, that' the actions and business tnns.Kted by the incor • • ' 

porator (s) at the organizatioOill meeting held on 19 , 

and entered on the minutes of th.tt meelin5iJ, bo •nJ lhey .,,. . ' 

hereby r•tified and adopted by this Boord. 

The annexed resolution,, dearnod necesury, to complete the orvanl· •i1 

z•tional proced,ur-ea, were introduced, discussed and adopted: ' 

... ,.-.. 
I 
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ORGANIZATIONAL RESOLUTIONS 

ADOPTED BY THE BOARD OF DIRECTORS 

OF 

1. The seal, an impressions of which is affixed 

to the left hereof, is adopted a, the seal of lhts ,, 

corporation. 

2. Th• fonn of &tock certifieilte annexed hereto is adopted &I 

' the fonn of ,tock urtifieate for th• corporation. 

: 
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3. ( a) The corporation accapts the offer of the following 

persons to p urchase the number of 1harff of stock of the corpor.ition 

shown in exchange for the consideration set opposii. their names: 

Name Number and Consideration 
of Subscriber Classes of Shares Per Share 

Aggregate 
Con5,ideration 

, 
(b) The president, and secretary or tre.uuror of the corpo-­

ration are hereby authorized and empowered to iuue to the foregoing 

named persons certificates evidencing the number of sharH of th~ stock 

of the corporation set opposite each name upon r~ipt by the corpo­

ration of the agg regate cons ideration specified. 

.. 
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4. The corporation shall open • bankJn9 account or acco.unta ~ •· 

with 

and execute the annexed banking resolution for that purpose. 

5. (a) The president and treasurer of the corpor-1.tion •re 

authorized and empowered to pay all e xpense, incurred in connection 

with the organiz.ation of the corporation. including filing. license, 

attorneys' and accouniants' fees . 

(b) Tho corporation elects to deduct on its firlt feder11I 

income tax ret urn the foregoing expenses riitilbly over a. sixty 

month period, starti ng with the month in which the corpontion 

begins business. pursuant to Stction 248 of the Internal Revenue 

Code of 1954. 

6.. T he president iiOd all other officers of the corpor-ation are 

authorized and dir.cted to Uke all steps nece1ury to cause the 

corpor.ition to engag e in the busineas of 
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7 . (a) The president is authorized on behalf of the 

corporat ion to negotiate for and to in the name of the 

corporitjon t h e premise• commonly described •• 

upon the terms and conditions specified in Schedule 

annexed hereto, and upon such further terms and conditions H 

the president shall deem necesury, proper and in the best intere-sts 

of the corporation. 

(b) The president and secretary, or- an auist.nt , 

secretary, a~ a uthorized to execute in the name of the corporat~on 

all documents necesury in the judgement of the president to 

effectuate this resolution. 

.. 
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8. The following plan ii adopted in order to iuue s.tock 

pui-,uant to Section 1244 of the Internal Revenue Code of 1954: 

.. 

; 

WHEREAS, the cor-poration wants to attract invMtment 

in the corporation. And Compliance with Section 1244 

of the Internal Revenue Code will enable shareholder, 

who suffer a lou on the sale or exchange of their shares 

to treat. that loss as an "ordinary loss" on their perJOnal 

income tax returns; 

NOW THEREFORE, 1:51:. IT KeSOLVtlJ, that the proper 

officers of the corporilti?n are hereby authorized to sell 

and inue conwnon shares provided that the aggregate 

amount of money and other property received by the 

corporation for stock, a, a contribution to capital, and 

as paid - in surplus, doe, not exceed $1,000,000.00; anc:9 

RES.OLVEO, that the sale and issuance of such shares t>. 

conducted in accordance with IRC Sec. 1244; and 

RESOLVED I that the corporation keep proper accounting 

records so that any shareholder who experiences a loss 

on t~e transfer of con¥nO.n shar•s may properly determine 

if th•y qualify fOt" "ordinary loa, .. trNtment.on th•ir 

personail income ta){ returns. 
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9. C•l The corporation alects to be toxed for federal income 

tax purposes in accordance with the provisions of Subchapter S of the 

Internal Revenue Code of 1954. 

(b) The officers of the corporation shall 

take all actions necessary and proper to effectuate the foregoing resolu­

tion; inc-luding obtaining the requisite consenu from shareholders and 

executing and filing appropriate forms on behalf of the corporatioi:i 

within the time limih specified by law. 
; 
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No furth•r bu1ine11 being prMented~ the meeUn9 waa duly 

adjoum.-d .. 
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NYSCEF DOC. NO. 783 RECEIVED NYSCEF: 12/16/2019

1 of 3

SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

-------------------------------------------------------------------------X 
JEAN-PASCAL SIMON, Index No. 162867/2014 

Plaintiff, 

-against-

NOTICE TO COUNTY 
CLERK- CPLR 8019 {c} 

FRANCINVEST, S.A. and JJS GROUP, INC., 

Nominal Defendants, 

-and-

FRENCH-AMERICAN SURGERY CENTER, INC., 
FRENCH AMERICAN CLINIC, INC., FIFTH A VENUE 
SURGERY CENTER LLC, JEAN-FRANCOIS SIMON, and 
CHARLES RAAB, 

Defendants. 
-------------------------------------------------------------------------X 

By so-ordered stipulation, dated December 11, 2019, and filed on December 13, 2019, the 

Court directed the County Clc:rk. lO 1emove defendants VCC, Inc. d/b/a Cicero Consulting 

Associates, George Kessler, and Lynn Rosenberg from the caption of the within action. As 

required by the aforesaid so-ordered stipulation and pursuant to CPLR 8019 ( c ), notice of the 

aforesaid order is hereby given to the Clerk of the County and the Trial Support Office to amend 

the caption accordingly. 

Dated: Hawthorne, New York 
December 16, 2019 

By: 

TRAUB LIEBERMAN STRAUS 
& SHREWSBERRY LLP 

Attorneys for Defendant 
VCC, Inc. dlb/a Cicero Consulting Associates 

; (/{ f ///~ // 

Vito J 
Mid-Westchester Executive Park 
Seven Skyline Drive 
Hawthorne, New York 10532 
(914) 347-2600 
vmarzano@tlsslaw.com 
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TO (VIA NYSCEF): 

NANCY J. VIOLIN, ESQ. 
Attorney.for Plaintiff 
on Derivative Claims 
43 West 43rd Street, Suite 199 
New York, New York 10036 
(212) 452-0888 
drjpsimon@aol.com 

JEAN-PASCAL SIMON 
Pro Se Plaintiff 
On Direct Claims 
43 West 43rd Street, Suite 199 
New York, New York 10036 
(212) 677-1000 
drjpsimon@aol.com 

LEBOW & SOKOLOW LLP 
Attorneys for Defendants 
Franclnvest, S.A., 
French-American Surgery Center, Inc., 
French American Clinic, 
JJS Group, Inc. and 

· Jean-Francois Simon 
770 Lexington A venue, 6th Floor 
New York, New York 10065 
(212) 935-6000 
gail@lebow.net 

SCHWARTZMAN GARELIK WALKER & TROY, P.C. 
Attorneys for Defendants 
Fifth Avenue Surgery Center LLC 
Charles Raab 
355 Lexington Avenue, 8th Floor 
New York, New York 10017 
(212) 557-2900, Ext. 221 
dpitofsky@sgwkt.com 

WILLIAM W. SIEGAL, ESQ. 
Attorney for Defendants 
George Kessler and 
Lynn Rosenberg 
20 Vasey Street, Suite 1110 
New York, New York 10007 
(212) 267-1948 
wsiegallaw@gmail.com 

-2-
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FILED: NEW YORK 
NYSCEF DOC. NO. 781 

04:36 PM 

1111111111111 

INDEX NO. 162867/2014 

RECEIVED NYSCEF: 12/13/2019 

SUPREME COURT OF THE ST ATE OF NEW YORK, COUNTY OF NEW YORK 

SIMON, JEAN-PASCAL 

- against -

FRANCINVEST, S.A. 

Plaint/[f"(s) 

Dejendant(s). 

INDEX NO. 162867/2014 --------

IAS PART 39 

STIPULATION 

IT IS HEREBY STIPULATED AND AGREED by and between or among the attorneys 

named below as follows: · 

~ C,;,p/l,v1 /s fu,4'fy d!hemf I k, r&11&ve., d-G~ l;..,6, 

Att ,, 
dv-ri,1.-a t'v(. c· :1 ,Y>-r_,; 

Dated: l </{ tfaw'( 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
-----------------------------------------x 
JEAN-PASCAL SIMON, 

Plaintiff, 
-against-

Index No. 162867/2014 

FRANCINVEST, S.A. and JJS GROUP, INC, NOTICE TO COUNTY 
CLERK - CPLR 8019(c) 

Nominal Defendants, 

-and-

. 
.!. 

FRENCH-AMERICAN SURGERY CENTER, INC., 
FRENCH AMERICAN CLINIC, INC., 
JEAN-FRANCOIS SIMON and CHARLES RAAB, 

Assigned to: Scarpulla, J. 
IAS Part39 

Def end ants. 
-----------------------------------------x 
SIRS: 

PLEASE TAKE NOTICE that pursuant to the "SO ORDERED" Stipulation and 

Order Amending Caption dated December 18, 2019, and entered on December 20, 2019 

(NYSCEF Document No. 790), the Court, per the Hon. Saliann Scarpulla, has directed that the 

County Clerk amend the caption in the within action to remove Defendant FIFTH A VENUE 

SURGERY CENTER, LLC from the caption. As required by the "SO ORDERED" Stipulation, a 

copy of which is annexed hereto, and pursuant to CPLR 8019(c), notice of the aforesaid Order 

(NYSCEF Document No. 790) is hereby given to the Clerk of New York County and to the Trial 

Support Office to amend the caption accordingly. 

Dated: New York, New York 
December 23, 2019 

SCHWARTZMAN GARELIK 
WALKER & TROY, P.C. 
Attorneys for Defendants 
FIFTH A VENUE SURGERY CENTER, LLC 
and CHARLES RAAB 
355 Lexington Ave., 8th Floor 
NewYor, 10017 __ 

12) 55 -290 , E . 21 

Z:\Corel8\DAP\LIT\FifthAveSurgeryCenter.23B.NOE 
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TO: VIA NYSCEF 

JEAN-PASCAL SIMON 
Plaintiff Pro Se on Direct Claims 
43 West 43rd Street 
New York, New York 10036 
Email: drjpsimon@aol.com 

NANCY J. VOLIN, ESQ. 
Attorney for Plaintiff on Derivative Claims 
43 West 43rd Street, Suite 199 
New York, New York 10036 
(212) 452-0888 
Email: chjpsimon@aol.com 

LEBOW & SOKOLOW LLP 
Attorneys for Defendants 
French-American Surgery Center, Inc., 
French-American Clinic, Inc., 
and Jean-Francois Simon 
770 Lexington A venue, 6th Floor 
New York, NY 10065 
(212) 935-6000 
Attn: Mark D. Lebow, Esq. 
Email: mark@lebow.net 

Z:\CorelS\DAP\LIT\FifthAveSurgeryCenter.23B~E" 
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IF:ILED: NEW YORK COUNTY CLERK 12/20/2019 12: 58 PMI INDEX NO. 16286712014 
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I COPY OF ORIGINAL 
WITH PROOF OF SERVICE 

NEW YORK SUPREME COURT 
APPELLATE DIVISION-FIRST DEPARTMENT 

JEAN-PASCAL SIMON, 

Plaintiff-Appellant 

V. 

FRAN{:INVEST, S.A., 

Nominal Defendant, 

-and-

FRENCH-AMERICAN SURGERY CENTER, INC., FRENCH 
AMERICAN CLINIC, INC., JJS GROUP, INC., FIFTH 
A VENUE SURGERY CENTER, LLC., 
JEAN-FRANCOIS SIMON, VCC, INC. 
D/B/A CICERO CONSULTING ASSOCIATES, and 
CHARLES RAAB 

Defendant-Respondents, 

LYNN ROSENBERG, and GEORGE KESSLER 

De endants. 

New York County Clerk's 
Index No. 162867/2014 

NOTICE OF MOTION 
FOR REARGUMENT AND 
FOR LEA VE TO APPEAL 

' I I 

liilllt,~1 c:- Vea 
JAN OS kU,t1 

~UP COURT APP. 
PLEASE TAKE NOTICE that upon Plaintiff-Appellant ff°Hii.J'~1orv. 

Simon's annexed Affidavit in support of his Motion to Reargue or, in the 

alternative, for Leave to Appeal to the Court of Appeals, the Exhibits 1-10 

annexed thereto, and upon all pteadings and proceedings heretofore had hereirt, the 

undersigned will move this Court at the Appellate Division, First Department 

Courthouse, 2 7 Madison A venue, New York, New York, for an Order: 

1 



(I T r argue thi om1's on T denyin J ·an-Pascal, imon s standino as a 

barehold r of French-American Sur()ery Center Inc.· or> in th alt mati e 

(2 Granting feav to appeal to the Court of p eals; or in t..h at mati 

3) nstruing Jean-Pascal imon · motion for leave o appeal under CPLR 

5 0.1 (c as an ap al as ofri ,ht under CPLR 601 b. 

p E AK .~ URTHER OTIC that the motion i. r ·turnable at 10 

o clock in th on:noon on Monday January 1 , 2020 whlch is at I as 9 days 

from the date of service of th . c pap rs. The Re. pondcnts are hl: (7 iv n noti e 

that he motion will b submitted on th c ap· rs and their pe ·anal appeara.n m 

o_ position i. ncithe · required nor p rmitted. 

Dated: January 3, 020 

T: 
·ew Yor , tat upremc urt 
ppe late Di isioo-First D partm ·nt 

~lerk's Office 
7 Madison A vcou 

New York, w Or' 10010 
(21 3 0-0 00 

Resp tfull y su ittcd 

Jean- ,_.._.___...._~n 
'"' West 43 St t, ·ie 199 

w York N. . 1 0 "6 
12 677-1 000 

drjpsimon~ aoLcom 
Plaintiff- ppel ant Pro c 
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NEW YORK SUPREME COURT  
APPELLATE DIVISION-FIRST DEPARTMENT  

 

 
JEAN-PASCAL SIMON, 
 

Plaintiff-Appellant 

v. 

FRANCINVEST, S.A., 

Nominal Defendant, 

-and- 

FRENCH-AMERICAN SURGERY CENTER, INC., FRENCH 
AMERICAN CLINIC, INC., JJS GROUP, INC., FIFTH 
AVENUE SURGERY CENTER, LLC., 
JEAN-FRANCOIS SIMON, VCC, INC. 
D/B/A CICERO CONSULTING ASSOCIATES, and 
CHARLES RAAB 
 
                                                Defendant-Respondents, 
 
LYNN ROSENBERG, and GEORGE KESSLER 
 

Defendants. 

New York County Clerk’s      
Index No. 162867/2014 

 

AFFIDAVIT IN SUPPORT    
OF MOTION FOR 
REARGUMENT AND FOR 
LEAVE TO APPEAL 

  

 
 

  

JEAN-PASCAL SIMON, being duly sworn, deposes and says: 

 1.         I am the Plaintiff-Appellant in this case. As such, I have personal 

knowledge of the facts and circumstances in this matter.  

 2. I submit this affidavit in support of my motion for reargument or, in 

the alternative, for leave to appeal. Pursuant to 22 NYCRR Part 1250, §1250.16(d), 

I will briefly set forth the points I believe may have been overlooked or 

misapprehended by the court.  



 2 

 3. In the Supreme Court, Appellate Division’s Decision and Order 

December 3, 2019, this Court stated:  

“[H]e conceded that he does not own shares in FASC, and he cites no evidence 
of any agreement to issue him shares or make him a shareholder or owner in 
exchange for his loans to FASC or the salary he waived as FASC's Medical 
Director; thus, these contributions were not agreed upon as "consideration for 
the issue of shares” (see Business Corporation Law ~ 504[a]; Kun v Fulop, 71 
AD3d 832, 834 [2d Dept 2010], lv denied 15 NY3d 701 [2010]). Thus, he lacks 
standing to bring a derivative suit against Francois on FASC's behalf (Silverstein 
v Exciting Fashions, Inc., 281 AD 854, 854 [2d Dept 1953]).”  
 

 4. I submit here the evidence of an agreement. The agreement proves 

that the contributions were consideration for the issuance of shares. The agreement 

is a handwritten memorandum, dated April 19, 1991, and signed at the bottom by 

my father, Jean-Jacques, and myself.   

The Handwritten April 19, 1991 Memorandum 

 5. Exhibit 1 is a copy of that document, along with a certified translation. 

This handwritten memorandum sets forth promises I made, and accepted by FASC. 

(I have the original document, which shows that, at the bottom of the page, the 

legend FAS is actually FASC, where the C is very faded). 

 6. On April 19, 1991, my father, Jean-Jacques, as president of FASC, 

and I, as vice-president of FASC, signed this handwritten memorandum.1 It 

satisfies the statute of frauds, General Obligations Law §5-701, because it is 

 
1 The document was not part of the record reviewed on appeal because that record reflected moving papers and 
evidence submitted by a prior attorney, who was excused from representation because of a conflict of interest. 



 3 

evidence of an agreement and it is subscribed by both parties at the bottom. See 

300 West End Ave. Corp. v. Warner, 250 N.Y. 221, 165 N.E. 271 (N.Y. 1929). 

 7. This memorandum was submitted in evidence to the lower court and 

appears on the electronic docket at EF #674. Notably, its validity was not contested 

by any of the defendants, who were even provided extra time by the lower Court. 

Defendants do not dispute that this document was handwritten by my father, Jean-

Jacques nor that it was signed by both of us at the bottom.  

 8. I also referred to this document in my Plaintiff-Appellant’s Reply 

Brief (page 14-15). 

 

 9. Exhibit 2 is a true and correct copy of a hand-written will, submitted 

here for the purpose of comparing his handwriting to the April 19, 1991 

memorandum. This handwritten will was certified by Michelez Motel Moliere 

Bonduelle Lioussou, Notaires, 128 boulevard de Courcelles, Paris 17e, France.  

 10. Exhibit 3 is an excerpt, from Acris of JJS Group, Inc.’s 1995 purchase 

money mortgage document. It is submitted here for the purpose of evidencing his 

signature and initialing, which is identical to the subscription at the bottom of the 

April 19, 1991 memorandum.    

My Performances of the Promises As Set Forth in the April 19, 1991 
Handwritten Memorandum 
 
 11. Concerning item (1) on that 1991 memorandum, Francois does not 
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dispute that I acquired the apartment at Continental Towers, 301 E 79th Street, apt 

34R, for the sole purpose of providing $190,000 funding for FASC, nor does he 

dispute that I then mortgaged that property, paid Kessler for his legal services, then 

gave the proceeds from that financing to my father to fund FASC. I made all 

mortgage payments, as well as common charges and real estate taxes. I own a co-

op elsewhere that is my personal residence, so I received no benefit from this 

purchase. 

 12. Exhibit 4 shows my purchase of that condominium. I was represented 

on the purchase and mortgage transactions by Defendant George Kesser, and I also 

paid his bill for those services. Exhibit 5. 

 13. Defendants do not dispute that, pursuant to my father’s request, as 

evidenced by that April 19, 1991 handwritten memorandum, I entered into a lease 

with FAC, whereby I paid $78,000 per year in rent for the tiny office I occupied as 

FASC Medical Director, and also guaranteed the master lease with the landlord, 

annual rent of $132,500, in order to provide additional funding to FASC.  

 14. Exhibit 6 is a copy of the lease between me and FAC, drafted by 

Defendant George Kessler, who acting as attorney for me, my father, and the 

defendant corporations and was aware of the memorandum and its terms.  

 15.  Exhibit 7 is a copy of the master lease rent that I guaranteed 
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 16.  Exhibit 8 are copies of UCC financial filings. Defendants do not 

dispute the truth of the contents of that document, because it is evidence of my 

father’s promise and acceptance of the funds and my financial undertaking. 

Notably, the equipment leases referred to as item (3) were for surgical equipment 

for specialties other than mine, and were, pursuant to that document and as the 

lease assignments produced here show, paid for by me but titled to and 

depreciated by, on their tax filings, FASC.  This is also evidenced in the 

handwritten 1991 memorandum, which states that the equipment will be owned by 

FASC. 

The FASC By-laws, Dated June 23, 1988, Also Prove My Standing As Owner 
of FASC 
 
 17. Exhibit 9 is a copy of the FASC by-laws, from June 1988. The board 

of directors (page 19) are: Jean-Jacques, President; Plaintiff-Appellant Jean-Pascal 

Simon, Vice-President; Defendant-Respondent Jean-Francois Simon, Treasurer; 

and Defendant George Kessler, Secretary. Page 5 of the FASC by-laws show that 

there was a list of shareholders maintained by “the officer who has charge of the 

stock ledger.” Page 9, Section 5 states that the secretary “shall have charge of such 

books and papers and properly belong to his office…” Defendant Kessler, who 

did not produce a stock ledger or list of shareholders pursuant to my document 

demands, willfully disposed of all evidence of my ownership of FASC. If he had 

evidence of other shareholders, he would have produced them.  
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 18. On page 7 of the FASC by-laws, Section 4 states: “A director need not 

be a shareholder, a citizen of the United States or a resident of the State of New 

York”. This statement was expressly added, in order to customize FASC’s by-

laws to comport with NYC Hospital Code, Art. IX, §11.02, which does not permit 

ownership of a proprietary ambulatory surgery center by a person who is not New 

York resident, nor planning to become a citizen of United States.  

 19. This is an important point. Firstly, of the four FASC directors set forth 

in the FASC by-laws, the only one who was not a New York resident was my 

father, Jean-Jacques (see Exhibit 9, page 19). 

 20. Secondly, Jean-Jacques wanted to ensure that, despite not being 

eligible as a shareholder under NYC’s proprietary hospital statute, no one would 

ever question his serving as a non-shareholder director of FASC.  

 21. Thirdly, this detail was on advice of our special attorney, Kenneth 

Harfenist, who was hired for the purpose of complying with the complex state and 

city regulatory requirements. Exhibit 10 evidences that he prepared the FASC 

corporate documents and stock certificate specimen, which also appears in the by-

laws of Exhibit 9. His preparations reflect adherence to both the state, and New 

York City statutes. 

 22. Pursuant to Municipal Home Rule Law §10, “General Powers of 

Local Governments to Make and Amend Laws,” NYC is permitted to legislate in 
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areas such as the health of its residents. Those statutes may be stricter than state 

standards. NYC’s City Charter, §555 requires today, as it required in 1988, that 

applications for transfer of ownership interests in private hospitals and ambulatory 

surgery centers must be submitted to the Commission of Health. And applicants 

must be residents of New York.  

 19. I argued that NYC Hospital Code2 Art. IX, § 11-02 was good law in 

1988 (see Plaintiff-Appellant’s Brief, p. 21). That FASC’s by-law’s track the 

language of the statute is evidence of the fact that all of the parties, including my 

father Jean-Jacques were also aware of that this NYC statute was controlling. 

Because he was not a New York resident, he could not be a shareholder of FASC. 

I was the Jean Simon that was the sole shareholder of FASC. My father was a 

director, he served as President, but he was not a shareholder, because NYC 

statute did not permit him to be a shareholder. Even without evidence of a writing, 

such as the April 19, 1991 handwritten memorandum, which I have now 

submitted to this Court, the incontrovertible fact is that my father could not be a 

shareholder of FASC because of this NYC statute controlled in 1988. Further 

 
2  NYC Hospital Code, Art XI, Part II, “Proprietary Hospitals” Sec. 11.02, “Licensure-General 
Provisions” (amended October 2, 1967) states: “an applicant must be a Natural Person, over the 
age of twenty-one years, a citizen of the United States or a person who has declared his 
intentions of becoming a citizen; a resident of New York State…” 
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evidence, that the FASC by-laws reflect identical language to comport with the 

language of NYC’s Hospital Code §11-02, is just the icing on the cake. 

 20. Prior counsel did not speak nor read French, therefore he was not 

aware of the importance of the handwritten memorandum.     

 21. I also have not conceded that I do not own shares in FASC. I have 

stated that there are no stock certificates to evidence that ownership. This is not the 

same thing as conceding that I did not own shares. Thus Francois’s assertion, in his 

affidavit in support of his motion to dismiss (R.45) is false. Prior counsel’s 

statement to the lower court, at oral argument is that there were no stock 

certificates to prove ownership. There were no stock certificates to prove that 

anyone owned FASC. This was because there were never any formal share 

documents that were created at the time of the formation of FASC, nor at any time 

thereafter. For that reason, no other defendant or alleged FASC shareholder 

produced stock certificates proving that they were shareholders, not that I was not 

a shareholder. As Exhibit 9, the FASC 1988 by-laws demonstrate, defendant 

George Kessler was secretary and defendant-respondent Francois was treasurer. 

Neither Kessler nor Francois has argued that there ever were stock certificates, nor 

have they produced corporate records as evidence.   

 22. While this appeal was pending, a motion was pending in the lower 

court, Defendant-Respondents Jean-Francois Simon (“Francois”), French-
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American Surgery Center, Inc. (“FASC”), and French-American Clinic, Inc., 

(“FAC”) had filed a motion to dismiss the Third Amended Verified Complaint and 

I had filed a cross-motion for summary judgement, on the fourth and fifth direct 

causes of action, for the equitable claims of unjust enrichment and constructive 

trust against FASC and FAC.  

 25. The following documents were submitted into evidence to support 

that summary judgment motion.  

 i) April 19, 1991 handwritten memorandum between Jean-Jacques and 
 myself detailing some of the financial contributions I made and would make 
 (EF #674); 
 ii)  The East 79th Street condominium deed and mortgage (EF# 675); 
 iii) Lease payments to FAC, and master lease guarantee (EF #676); 
 iv) 1989 sale of my house in Behoust to finance FASC construction (EF 
 #677); 
 v) 2002 Letter from Francine’s attorney (EF #678); 
 vi) FASC valuation (EF# 680);  
 vii) Copelco Leasing Personal Guarantees for FASC’s equipment leases 
 which were  referenced in the 1991 holographic contract (EF #729); 
 viii) Assignments of Equipment Leases accepted by Francois (EF#730); 
 ix) UCC Financing Statements against my name and SSN, signed by 
 Francois (EF#731); 
 x) NYS DOH correspondence addressed to me as Medical Director of FASC 
 (EF #734); 
 xi) Revised FASC valuation (EF #744). 
 
 26. In addition, because the direct claims for unjust enrichment and 

constructive trust are equitable, the following documents evidenced Francois’s 

unclean hands, concerning FAC and FASC:  

 i) HSBC bank records demonstrating Francois’s theft of $525,000 in 2002 
 (EF #459); 
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 ii) My father’s April 2002 hospital intake record directly after learning of 
 Francois’s theft of the $525,000 that had been set aside to pay taxes (EF 
 #739); 
 iii) 1991 reimbursement checks from Francois’s “secret” FASC account on 
 Montague Street, Brooklyn (EF# 679); 
 iv) Letter to Court regarding Anne-Valerie’s death (EF # 785). 

Francois Kept My Sister, Anne-Valerie’s Death on June 25, 2019 Secret And I 
Learned Of It From His Attorney In Court on December 11, 2019 
 
 27. Not part of the appeal record was the fact that my sister, Anne-

Valerie, a healthy woman, had died of mysterious causes on June 25, 2019 in Paris 

and these facts were willfully kept a secret from me by Francois. Francois also 

abused my 89-year-old mother by preventing her from disclosing to me, nor of 

sharing her grief and sorrow. Francois also caused my sister’s body to be cremated. 

These outrageous facts are further evidence of Francois’s proclivities for keeping 

secrets and deceiving others, as has been exemplified throughout this five-year 

litigation. 

 28. I learned these facts from Francois’s attorney, Mark Lebow, on 

December 11, 2019, in the courthouse, after a compliance conference before the 

lower court, in the context of why it was not necessary for me to set up a trust for 

her.   

 29. I just learned of this, therefore it is new information under CPLR 2221 

(e), and I was shocked by the depth of Francois’s heartlessness. If one were to 

weigh this last outrageous act on the scales of equity, the outcome is obvious. 



30. rom tJ,e o ·e oflitigation, ran oi promis d me that hi · defens 

would be a war of attriti n bccaus he controls all the JJ monies. But kc ping 

Anne- ·ar ri · <lea ha secre, wher there'\ ere myst riou. in umstan th n 

havin r her cremated to forestall an further inquiry hen that final nd as not 

her int ntion is. till so incomprehen ·ible tom , such that my wife and 1 ar still 

pro ss 111 his. 

31. M 1s abuse my mother, ho told m sh 

had despera el anted to share her 0 ricf and orro ith me but restrained 

fr rn doinr~ ·o. 

32. This Court is 1cl farniliar with Francois s disregard for the Courts 

authority and jurisdi tion- now the ourt is familiar with another dim n ion 

unfoJdin T ·n r al ti rancoi · s cru l di rrc0 -ard of hi famil.,, and hi utter lack of 

hwnani d d n y. 

33. In light of the foregoing, I r spe tfully request that th · Court grant 

this Motion for Leave to Reargue, or, i 1 the altema i 

Court of ppeals and any other r Jiefth ourt d "msju prop r an cquitabl 

D~1t d: ew ork, ew or 
January" , 0 0 

Respe tfully subn tted 
I 

I 
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[Translation of handwritten note]

April
19*

1991 1) Jean Pascal acquires all of the

4:00 PM shares of Pradel, owner of apartment 34R

301 E 79 St NY

at the net selling price $190,000.00

2) To date, J. P has paid as a deposit

$60,000 check to FSC.

23,400 prior leasing -

lump sum: 6,600 various, cash already paid -

$90,000

balance $100,000

payable $20,000 end of April

50,000 June 17

20,000 end of May

10,000 end of June

3) Starting May 1, 1991:

$3000 - marithly rerit of JPS's office at 2 E 86 Street

4) JPS will pay monthly the amount of the

leasing, equipment already purchased, except for gastroscope

and laparoscope.

All of this equipment is the property of [crossed out] FAS

\\\ [P Simon]

FILED: NEW YORK COUNTY CLERK 05/07/2019 10:19 PM INDEX NO. 162867/2014

NYSCEF DOC. NO. 674 RECEIVED NYSCEF: 05/07/2019

April 19th 

1991 

4:00 PM 

lump sum: 

[Translation of handwritten note] 

1) Jean Pascal acquires all of the 

shares of Pradel, owner of apartment 34R 

301 E 79 St NY 

at the net selling price $190,000.00 

2) To date, J. P has paid as a deposit 

$60,000 check to FSC. 

23,400 

6,600 

$90,000 

prior leasing -

various, cash already paid -

balance $100,000 

payable $20,000 end of April 

50,000 June 17 

20,000 end of May 

10,000 end of June 

3) Starting May 1, 1991: 

$3000 - monthly rent of J PS's office at 2 E 86 Street 

4) JPS will pay monthly the amount of the 

I 

leasing, equipment already purchased, except for gastroscope 

and laparoscope. 

I All of this equipment is the property of [crossed out] FAS 

\\\I [P Simon] 



CERTIFICATE OF ACCURACY

I, Nicole Efros, delare that I am certified by the American Translators Associatiõñ in

translation of French into English and that on May 2, 2019, I translated the following
document from French into English:

Jean-Jacqüês Holographic Acknowledgment of FASC

Both a copy of the origiñâl and a trarslatice thereof are attached hereto. To the best of

my ability, knowledge and belief, said trâñslatioñ is true, accurate and complete.

I hereby certify under penalty of perjury, under the laws of the state of New York that the

foregoing is true and correct. Dated and signed on May 2, 2019.

McoleK.Efros
FrenchintoEnglish

CedIicationM29560

¼ified Tra

1 fros, CT
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CERTIFICATE OF ACCURACY 

I, Nicole Efros, declare that I am certified by the American Translators Association in 
translation of French into English and that on May 2, 2019, I translated the following 
document from French into English: 

Jean-Jacques Holographic Acknowledgment of F ASC 

Both a copy of the original and a translation thereof are attached hereto. To the best of 
my ability, knowledge and belief, said translation is true, accurate and complete. 

I hereby certify under penalty of perjury, under the laws of the state of New York that the 
foregoing is true and correct. Dated and signed on May 2, 2019. 

Vedy at www.atanet.org/verify 
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REEt.1820PG23

Government National Mortgage Association (GNNA) or the Federal Home
. Loan Mortgage Corporation (FHLMC) buya all or some of the Leader's

rights under the Nortgage and the Note, the promises and agreements
in Paragraphs 24 to 39 of this Rider will no longer have any force or
effect.

This Rider is a part of the attached Nortgage and by aigning
below, I agree to all of the above.

. WITNBest .

. . . -,Dr. J. Pascal Simon

STATE OF NEW YORK )
) es.:

COUNTY OF hBW YORK )

On the 9th day of October, 1991, before me personally came
.-

Dr. J. Pascal Simon, to me known to be the individual(s)

.described in and who executed the foregoing instrument and

acknowledged that he executed the same. .

N ry Public

.)lTHUY'S WIIf·'(
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I J, -1 \ , : ' 'f H l'i ' 
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New York City Department of Finance

Office of the City Register
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DOCUMENT ID: [Main Options1 I'Search Results1 [Document Details] [Show ":;;:±-; Documents] [.ShowTax Returns] [Print Document]
FT_1920000377892

- ColelERCIALCCEP., a foreign corporation having an address at 301 East 79th Street,
NewYork, N.Y. (the grantor) and IR. J. PASCALSINONresiding at 301 Emat 79th Street
NewYork, N.L (the grantee).

W I T N E S S E T H : .

'Itat the grantor, in consideration of Ten ($10.00) Dollars and other
valuable consideration paid by the grantee, does hereby grant and release unto the
grantee, and the heirs or successors and assigns of the grantee , forever:

The CondominiumUnit (the "Unit") knownas Unit No. 34R in the building ..
(the "building") knownas Continental Towers Condominiumand by the street nmber
301 East 79th Street, Borough of Manhattan, City, County and State of NewYork,
said Unit being designated and described in that certain Declaration dated October . ..
21, 1985 (the "Declaration"), madeby the grantor, pursuant to Article 9-B of the
Real Property Law of the State of NewYork (the "NewYork Con®minium Act"),
establishing a plan for condominiumownership of the building and the land (the
"Land") upon which the building is situate (which land is more particularly

. éssuduud in Sohedule A annexed hereto and by this referar.ca madea part hereof),
which Declaration was recorded in the NewYork County office of the Register of .
the City of NewYork (the "City Register's Office") on October 21,1985, in Reel "

. 974, page 48, and also designated as Tax tot 1495 in Black 1542 of Section 5
of the Borough of Nanhatten on the Tax Mapof the Real Property Assessment
Department of The City of NewYork and on the Floor Plans of the building (the
"Floor Plans"), certified by Keller and Kirkpatrick, Architects, on August 1st,
1985, as NWnium Plan No. 250 and also filed in The City Register's Office on

. October 21, 1985, as CondominiumPlan No. 250. all capitalized terms herein which
are rot separately defined herein shall have the meaningogiven to those terms in
the Declaration or in the By-Laws of Continental Towers Condominium(said By-Laws,
as the samemay be amendedfrom time to time, are hereinafter referred to as the
"By-Laws).

. Together with an undivided .135%interest in the CommonElements;

Together with the appurtenances and all the estate and rights of the ·
grantor in and to the Unit,

Together with, and subject to, the rights, obligations, easements,
restrictions and other provisions set forth in the Declaration, Floor Plans and
the By-Laws, all of which shall constitute covenants running with the Land and shall
bind any person having at any time any interest estate in the Unit, as though
recited and stipulated at length hereing

subject to the abligations and unperformed duties of the Lessee under
an Agreement of Imase dated January 1, 1972 and recorded in the City Register's
Office cn January 5, 1972 at Real 424, Page 942, which obligations and unperformed
duties grantee hereby expressly assumesand agrees to perform on the condition that . ,
Lessee under the above-referenced Imase Agreement agrees to indemnify and hold
grantee harmless against any claim by the lessor against grantee which re¼tes to
th Agreelauntpf Lease0

Print DocumentDetail SearchResults I SearchOptions MainOptions I

GoTo:FinanceHomePage| IlyCany HomaPage[ ContactUs| &|vacy_Pq]jcy.|TermsofUse
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'Ihis Indenture, made ~ -~ ckly of July, 19911 between PRNll!lL 
... CXM£RCil\L CCRP., a foreign corporatiro having an addreea at 301 Eaat 79th Street, 
· New York, N,Y, (the granter) Md ti\, J, PJ\SCAI, SIIOl reaiclinq at 301 Eaat .'lith Street I 
New York, N.Y, (the grantee) • .. ' . . " : .. :· . . " ,, 

WITNESSETHI 

'lhtt the granter, in considoration of •ren ($10,00) oollars and other 
... valusl)lo consider11tion paid by the g1:011tee, does heroby grant and release 1,11to the · 

grantee, and the heini or auccelJllOl:a and aaeigna of the grantee, fortM11"1 

· The Oondcminiu,n Unit (the "Unit") known &1 Unit No. 34R in the b-.dlding 
(the "building'') known as Continant.al 'l'oWara CcnclaninilXII and by tha street n\111bar·· 
'301 East 79th Street, Borough of Manhattan, City, ceiunty and Stllte of New York, " 
.said llnit being dosignated and described in that certain Declaration dllted October 
21 1 1985 ( the "Declaration" I, made by the grantor, pursuant to Article 9-B of the 

. Real Property Law of the State of New York ( the "New York Conoominium Act" l , 
establiahi119 • plan fo..- Caldaninium ownership of the building and the land ( the 
"Land'') upon \ohich the building is situate (~ich land is rrore particularly 
described in Schedule A. annexed hereto and by this reference made a part hereof) , 
which Declaration was recorded in the New llork County office of the Rligiater of . 
the City of NeW York (the "city Register's Office") on OC:tober 21 1 19851 in Reel " 
974 1 page 48 1 arid al110 designated as Tax 1,ot 1495 in Block 1542 of. Section 5 

. of the Borough o! Manhat.tan on the Till< Map of the Real Property Asoeamnant 
Depnrtment of 'Itle Cit.y of Hew York and on the Floor Plans of too building (the 
"Floor Plana"), certified by Keller and Kirk,atrick, llrchitects, on August let, 
1985, as Condanini1111 Plan No, 250 and also filed in llt,e City Register' a Office on 
Ootooor 21 1 19851 as Oonclaninium Plnn No. 250, 1111 capitalized terms harel.n -.hich 
are not separately defined herein shall have the meaningo given to those terms in 
the Declaration or in the By-Laws of Continent.al Towers Condaninium (said By-Laws, '· 
as the smre may be amended £ran time to time, ar.e hereinafter referred to as the 
"By-Laws), 

Tcgethei· with 1111 undivided ,1351 interest in the Ccxm011 Elmenta1 

Toget:hor with the appurtenances and all the estate · and rights of the .. 
grantor in and to the Unit, ·· · 

Together with, and subject to, the dghts, obligations, easements, 
. -restr:lctions and other provisions set forth in the Oeclaration, FlOC¼ Plana and 

the By-Lawe, all of which shall r.onstit.ute covenants running with the Land and shall .. 
bind any person having at any time any interest eat.~te in the Unit, IUI though 

.. recited and atiP,Ulated at length herein1 · · 

subject to the obligatia111 and unperforned duties of the LefjSee un:lor · 
an Agreernellt of leaae dated Janusry 1 1 1972 and recorded in the C/.ty Register's · 
Office en January 51 1972 at Reel 424, Pag'l 942, which obligations and unperfoi:nled 
duties grantee hereby expressly ass1.111811 and agrees to perform oo the condition that 
Lessoo under the above-referenced Lease Agreement agrees to indannify and hol~ 
grantee harmlsaa against any . c~ by the Lessor against grantee which ~tea to 
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GEORGE H. KESSLER
ATTORNEY AT LAW

26 COURT STREET • BROOKLYN, NEW YORK 11242
(718) 858-7484, (718) 858-7598

Jean P. Simon, N.D.
October 22nd, 1991

1049 Fifth Avenue

New York, N.Y. 10028

MINUTES

4/2/91 Demand letter to Rice 10

4/11/91 Meeting with client 30

4/15/91 Review of NY Telephone Contract for cancellation 15

4/22/91 Telephone conversation with client re application 10

4/25/91 Receipt and review of application papers fræ client-

Meeting at bank re execution of papers. Telephone
call to client 60

4/29/91 Telephone conversation with client to provide IRS info, etc. 10

5/6/91 Telephone conversation with client re status and to expect
call from Accountant-telephone conversation with Accountant

Larry Jacobs (212) 686-0569. 20

5/7/91 Follow up telephone conversation with Larry Jacobs. Will

Provide Profit & Loss for 1991 and list 2 years tax returns 10

5/8/91 Receipt and review of tax returns. Meeting at bank with

documents 25

5/16/91 Follow up conversatin with John Matthews re applciation 10

5/20/91 Telephone conversation with client 10

5/21/91 Meeting with client-review of loan papers, etc. 60

5/23/91 Telephone conversation with client and accountant for

meeting 15

5/28/91 Review of papers with Mathews 15

5/29/91 Telephone conversation with Larry Jacobs confirming meeting
and client 15

5/30/91 Meeting with Larry Jacobs at office-Review iof shareholder's
list re possible S incorporation etc. 30
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~ ATTORNEY AT LAW 

26 COURT STREET • BROOKLYN, NEW YORK 11242 
(718) 858·7484, (718) 858·7598 

Jean P. Sim::>n, M.D. 
1049 Fifth Avenue 
New York, N.Y. 10028 

4/2/91 Demand letter to Rice 

4/11/91 Meeting with client 

October 22nd, 1991 

4/15/91 Review of NY Telephone Contract for cancellation 

4/22/91 Telephone conversation with client re application 

4/25/91 Receipt and review of application papers fran client­
Meeting at bank re execution of papers. Telephone 
call to client 

4/29/91 Telephone conversation with client to provide IRS info, etc. 

5/6/91 Telephone conversation with client re status and to expect 
call fran Accountant-telephone conversation with Accountant 
Larry Jaoobs (212) 686-0569. 

5/7/91 Follow up telephone conversation with Larry Jacobs. Will 
Provide Profit & Loss for 1991 and list 2 years tax retunlS 

5/8/91 Receipt and review of tax retunlS. Meeting at bank with 
cx:>cuments 

5/16/91 · Follow up conversatin with John Matthews re applciation 

5/20/91 Telephone conversation with client 

5/21/91 Meeti~g with client-review of loan papers, etc. 

5/23/91 Telei;hone conversation with client and accountant for 
meeting 

5/28/91 Review of papers with Mathews 

5/29/91 Telephone conversation with Larry Jacobs confinning neef i~g 
and client 

5/30/91 Meeting with Larry Jacobs at office-Review iof shareholder's 
list re poss;(.ble S incorporation etc. 
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GEORGE H. KESSLER
ATTORNEY AT LAW

26 COURT STREET ' BROOKLYN, NEW YORK 11242
(718) 858-7484, (718) 858 -7598

.an P. Simon, M.D.
. G

R· 1/ ! Telephone call to Matthews. He advises Wendy Greenidge

has the documents and is reviewing them 10

10 2 Telephone call to Julie Nolletti-will get back to me on

a closing date. 10

3 Telephone call to Nolletti-advises will get confirmation

for closing 10

Telephone calls to Nolletti to set up closing date. Several

calls later-obtained 10/4 closing at 9:30. Advised Camille

to diary closing for Pascal Simon and call Blue Cross for

cancelled check on Ripp 30

10/7 Telephone call to Title Co. (Alba) to have closer at

attorney
'

s office on 10/9. Telephone call to Julie Nolletti -

not in 20

10/8 Telephone conversation with Julie Nolletti-reviewed title

report etc. for up date to close. She requires up date
common charge letter and Power of Attorney from Condo.
Required Omit on Condo arrears from Title Co. as they are

liens. Called Julie of Condo-will fax documents. Telephone
conversation with client re closing and confirmation with
Title Co. Receipt of faxed Power. Telephone call to Julie

again. She faxed incorrect pages. Will fax again. Office
Appearance at Title Co. who agreed to cynit building liens
on mortgages (will pick them up if we sell condo and not
cleared). Telephone call toNolletti who agreed to accept
±terms. 60

) 3 Review of documentation and Closing appearance at attorney's
office for bank. 120

! 2-! Preparation of Closing report 20

40. 5 hours

at $200.00 per hour = $8100.00
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GEORGE H. KESSLER 
ATTORNEY AT LAW 
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Telephone call to Matthews. He advises Wendy Greenidge 
has the docunents arrl is reviewing them 10 

Telephone call to Julie Nolletti-will get back to me on 
a closing date. 10 

Telephone call to Nolletti-advises will get confinnation 
for closing 10 

Telephone calls to Nolletti to set up closing date. Several 
calls later-obtained 10 / 4 closing at 9: 30. Advised camille 
to diary closing for Pascal Sinon arrl call Blue Cross for 
cancelled check on Ripp 30 

Telephone call to Title Co. (Alba) to have closer at 
attorney's office en 10/9. TeleJ:X)One call to Julie Nolletti -
mt in 20 

Telephone conversation with Julie Nolletti-revie-wed title 
reµ:>rt etc. for up date to close. She requires up <late 
c:x:.xmnn charge letter and Power of Attorney fran Condo. 
Required Qnit en Coodo arrears fran Title Co. as they are 
liens. Called Julie of Condo-will fax dxuments. Telephone 
conversation with client re closing and confinnation with 
Title Co. Receipt of faxed Power. Telephone call to Julie 
again. She faxed incorrect pages. Will fax again. Office 
Appearance at Title Co. who agreed to anit building liens 
on nortgages (will pick -them up if we sell condo and mt 
cleared). Tele{:hone call toNolletti who agreed to accept 
±terms. 60 

Review of docunentation and Closing appearance at attorney's 
office for bank. 120 

Preparation of Closing report 20 

40.S hours 

at $200.00 per hour= $8100.00 
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RIDER ANNEXED TO AND FORMING PART OF A IE.ASB PULDR BETWEEE ADAKS

HOTEL ASSOCIATES AND I WCW knes.ew -24

DREBD BBCENBER h
, 1982

40. Tenant shall pay an annual hesic rental rate of

a. S100,000 (payable monthly S8,333.34) commencing

1, 19 and ending on , 19

b. $115,000 (psyable $5,583.34 monthly) for the period

commencing 1, 198 and ending on ve r , 199

e. S132,250 (payable $n,020-84 monthly) for the period

commencing , 199 and ending on , 199

which Tenant agrees to pay in lawfgl money of the United States

which shall be legal tender in payment of all debts and does,

publfe and private, at the time of payment, in egnal unathly

installments in advance on the first day of each month during said

term, at the office of owner or such other place as owner my

designate, without any set off or deductice whatsoever, except

that Tenant shall pay the first monthly installment(s) on the

execution hereof.

41. Tenant shall ese and occupy demised gremises for

(a} Medical friaes; nie; laboratories; and faellities

A--opmarkew (

offices, to the extent, permit d by law, and for an other purpose.

(b) Tenant agrees and as an express inducement to owner to

enter into this lease that Tertarit shall not perform any abortions

in the demised premises and in the event that the Tenant shall be

in defen1t of this provision, owner shall have the right to

tes-minate this lense as hereinafter provided upon notice to Tenant

as provided in Article 17 of this lease.

(c) Tenant agrees to operate and conduct its activities

consistent with the character and setting of the premisem as a

first class hote¬, Tenartt agrees not to cause, suffer or permit

army odors to emanate from the demised arpe m e-A ------ 6-
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COPELCO
Leasing Corporation .

CELEBRATINGOUR

1NSURANCE REQUIRÇMENTS UNDÇR TCRMS QF ÇÇA
WNNI

Under the terms of the Lease Agreement, continuous insurance coverage must
be maintained on the leased equipment during the entire term of the lease.
This insurance must be in place when the equipment is delivered. Copelco
Leasing Corporation must be named at Loss Payee on property incurance and
Additional Insured on liability insurance. If . during the term of the
lease. lessee changes insurance agents. insurance car r ier, or oth-crwis.e
terminatec or lets insurance policy expire, lesset agree- to notify lessor
iri writing and provide lessor with current Insurancc agent and insurance
carrier in order tor lessor to maintain evidence of continuous. coverag( -

PLFASE N011FY YOUR AGENT THAT COPElCO WILL BE CONFIRMING YOUN INSUF2ANCE
COVERAGE PRIOR TO LEASE COMMLNCEMENT.

LESSSE*S INSURANCE AGENT

PRGPERTY INSURANCE AGENT INFÇRMATION SqNIRAL COMPREHENSIVE LIASILITY

INSURANCE AGENT INFORMAllON

Agent Narne Agent Namr·

Contact Contact

Address Addres::-

City 8 State City & State

f*none No. Phone No.

Policy No. Policy No.

LESSEE : French-American Surgery Center, Inc.

and Fifth Avenue Surgery Center, Inc.

as Co-Lessees

LEASE 50219800, 0398270, 0469740 .

VBY:
rench- erican Surgery Center, Inc.

F if th f4venue gery Center , Inc.

Date:

AMemberoft CopeltoFinancial5ervicesGroup
17005uckicPlara/Penns.auken,New)crseyO8110-1495/(609)665-6400/FAX(609)665-2468
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MINUT ES AND BY-,LAWS 

FRENCH AMERI CAN SURGERY CEIITER INC. · 

A New York Corporation 
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BY-LAWS 

' ART ICLE I 

T he Corporation 

Section I . Name . The legal name of t his corporation (herein­
after called the "Corporation") is 

Section 2. Offices . T he Corporation shall have its principal 
office in the State of New York. The Corporation may also have offices at 
such ot her places within and without t he United States as the Board of 
Directors may from t ime to time appoint or the b usine.ss of th& Corporation 
may require. 

Section 3. Seal . The corporate seal shall have inscribed 
thereon the name of t he Corporationr t he year of its organization and t he 
words "Corporate Sealr New York". One or more duplicate d ies for 
impress ing such seal may be kept a nd used. 

ARTICLE II 

Meeti ngs of Shareholders 

Section I. Place o_L Meetin9.L, All meetings of the share­
holders shall be held at the principa l office of the Corporat ion in the St ate 
of New York or at $UCh other place, within or without t he State of New 
Yor k, as is fixed in the notice of the meeting. 

Section 2. Annual Meeting_ . An annual meeting of t he share­
holders: of t he Corporation for the election of d irectors and t he trannc­
t ion of such other business as may prope rly come before t he meeting shall 
be held on ~he first Monday of · 

in each year if not a legal . holiday., and if a leg.al 
holiday , then on t he next secular day following, at ten o'clock A .M., 
Eastern Standard T ime,. or at such other t ime as is fixed in t h e notice of 
the meeting. If for any reason any annual meeting shall not be held at 
t he t ime herein specified, the same may be held at any t ime thereafter 
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upon notice, as herein provided, or the business thereof may be trans­
acted at any special meeting called for t he p urpose. 

Section 3. Se,E!£l!!_ Meetings . Special meetings of 
shareholders may be called by t he President whenever he deems it 
necessary or advisable. A special meeting of the shareholders shall be 
called by the President whenever so directed in writing by a majority of 
t h e e ntire Board of Directors or whenver the holders of one-third (1/3) of 
t he number of shares of t he capital stock of the Corporation entitled to 
vote at such meeting shall, in writing, req uest the same. 

Sec,tion 4. N~ of_ Meetings . Notice of t he t ime and p lace 
of the annual and of each special meeting of the shareholders shall be 
given to each of the shareholders entitled to vote at such mee'ting by 
mailing the same in a postage prepaid wrapper addressed to each such 
shareholders at his address as it appears on the books of the 
Corpora tion, or by delivering the same personally to any such 
shareholder in li eu of such mailing, at least ten (10) and not more than 
fifty (50) days prior to each meeting. Meetings may be held without 
notice if all of the shareholders entitlOO to vote there.at are present in 
person or by proxy, or if notice thereof is waived by all such 
shareholder s not present in person or by proxy, before or after the 
meet ing. Notice by mail shall be deemed to be given when deposited , with 
postage thereon prepa id, in the United States mail. If a meeting is 
adjourned to a nother time, not more than thi rty (30) days hence, or to 
anot her place, and if an announcement of t he adjourned t ime or p lace is 
made at the meeting, it shall not be necessary to g ive notice of the 
adjourned meeting unless t he Board of Directors, after adjou rnment fix a 
new record date for the adjou rned meeting . Notice of the annual and each 
special meeting of the shareholdef'S shall indicate that it is bei ng issued 
by or at the d irection of the person or perions calling t he meeting, and 
shall state the name and capacity of each such person. Notice of each 
special meeting shall also state the purpO$C o r pu rposes for which it hai 
been called. Neither the business to be transacted at nor the purpose of 
the annual or any special meeting of t he shareholder s need be spec,ified in 
any written waiver of notice. 

Sect ion 5 . Record Date for Shareholders . For the pu,-pose 
of determi~ing the shareholders entitled to notice of or to vote at any 
meeting of shareholders or any adjournment t hereof, or to express 
consent to corporate action in writing without a meeting, or for the 
purpose of determining shareholders entitled to receive payment ?f any 
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d ividend or other distribution or the allotment of any rights,. or entitled 
to exercise any righb in respect of any change, conversion, or exchange 
of stock or for the purpose of any other lawful action, the Board of 
Directors may fix, in advance, a record date, which shall not be more 
than fifty (50) days nor less than ten (10) days before the date of such 
meeting,. nor more than fifty (50) days prior to any other action. If no 
rec<>rd date is fixed., the record date for determining sha reholders enti­
t led to notice of or to vote at a meeting of shareholders shall be at the 
c lose of business on t he day next prec-edi ng the day on which notice is 
g iven, or, if no notice is g iven, t he day on which the meeting is held; the 
record date for determining shareholders entitled t o express consent to 
corporate action in writing without a meeting, when no p rior action by t he 
Board of Directors is necessary, shall be the day on which the first 
written consent is expressed; and t he record dat e for determining share ­
holders for any other purpose s hall be at the close of business on the day 
on which the Board of Directors adopts t he resolution relating t hereto. A 
determination of shareholders of record entitled to notice of or to vote at 
any meeting of shareholders shall apply- to any adjournment of the 
meet ing; provided, however, that the Board of Directors may f ix a new 
record date for t h e adjourned meeting. 

Sec;tion 6. Proxy Representation Every shareholder may 
authoritc another person or persons to act for him by proxy in all matters 
in which a shareholder is ent itled to participate, whether by waiving 
notice of any meeting, voting or participating at a meeting, or expressing 
consent or d issent without a meet ing. Every proxy must be s igned by the 
s hareholder or by his attor ney- in- fact. No proxy shall be voted o r acted 
upon after eleven months from its date unless such proxy provides for a 
longer period . Every proxy shall be revocable at the pleasure of the 
shareholder executing it, exc-ept as otherwise provided in Section 608 of 
the New York Business Co rporation Law. 

Section 7. Votinq at Shareholders' Meetinqs . Each share of 
stock shall entit le the holder t h ereof to one vote . In the c lec;tion of 
di rectors, a p lu ra lity of t h e votes ca$t shall elect. Any other action s hall 
be authorized by a majority of the votes cast except where the New York 
Bu siness Corporation Law prescribes a different percentage of votes o r a 
d ifferent exercise of voting powe r . In the election of d irector s, and for 
any other ~ction, voting need not be by ballot. 

Section 8 . Quor um and Adjournment. Except for a special 
election of directors p ursua nt to Section 603 of t he New York Business 
Corporation Law , the p r esence, in person or by proxy, of the h·olders of 
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a majority of the shares of the stock of t he Corporation outstanding and 
entit1ed to vote thereat s hall be requ isit e and shall constitute a quorum at 
a ny meeting of t he shareholders. When a quorum is once present to 
organize a meeting, it $h311 not be broken by the subsequent withd rawal 
of any shareholders. If at any meeting of shareholders there shall be leu 
than a quorum so present, the shareholders present in person or by 
proxy and entitled to vote t hereat, may adjourn the me-eting from time to 
time until a quorum shall be present, b ut no business shall be transacted 
a t any such adjourned meeting except such as might have been lawfully 
transacted had t he meeti ng not adjourned. 

Section 9. List of Sha reholders T he officer who has 
charge of the stock ledger of the Corporat ion shall prepare, make and 
certify, at least ten (10) days before every meeting of shareho.lders , a 
complete list of the shareholders, as of the record date fixed for such 
meeting, a r ranged in alphabetical order, and showi ng the address of each 
shareholder and t he number of shares registered in t he name of each 
shareholder. Such list shall be open to t he examination of any 
shareholder, for any p urpose germane to t he meeting, during ordinary 
b usiness hours , for a period of at least ten (10) days prior to the 
meeting, either at a place within the city or other municipality or 
community where t h e meeting is to be held , The list shall also be 
produced and kept at the t ime and place of the meeti ng during t he whole 
t ime thereof, and may be inspected by any shareholder who is p resent. 
If t h e right to vote at any meet ing is challenged, the inspectors of 
election, if any, or t he person presid ing thereat, shall require such list 
of shareholders to be produced as evidence of t he r ight of the peNOn$ 
challenged to vote at such meeting, and all persons who appear from such 
lis t t o be shareholders ent itled to vote thereat may vote at such meeting. 

Section 10. l nspectors oL Election . The Board of Directors ; 
in advance of any meeting, may , but need not, appoint one o r more 
inspectors of e-lection to act at t he meeting or any adjournment thereof. 
If an inspector or inspectors are not appointed , t he person pres iding at 
the meeting may, and at t he request of any shareholder entitled to vote 
thereat shall , appoint one or more inspector s . In case any person who 
may be appointed as an inspector fai ls to appear or act, t he vacancy may 
be fi ll ed by appointment made by t he Boa rd of Directors in advance of the 
meeting or;- at t he meeting by the person p residing t hereat. Each 
inspector, if any, before entering upon the discharge of his duties, shall 
take and sign an oath faithfully to execute t he duties of inspector at such 
meeting with strict impartiality and according to t he best of his ability, 
T he inspectors, if any, shall determine the n umber of share$ of stock 
outstanding and t h e voting power of each, the shares of stock 
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rep resented at the meeting, t h e existence of a quorum, t he validity and 
effect of p roxies, and shall receive votes, ballots or consents, hear and 
determine all challenges and questions arising in connection with the right 
to vote, cou nt and t abulate all votes, b allots o r consents, determine t he 
result, and do such acts as a re proper to conduct t he elect ion or vote 
with fairness to all shareholders. On request of t he person presiding at 
the. meeting or any shareholder e ntitled to vote there.at, t he inspector or 
inspectors , if any, shall make a report in writing of any challenge, 
question or matter determi ned by him or them and execute a certificate of 
any fact found by him or t hem. Any report or certificate made by the 
inspector or inspectors shall be prima facie evidence of t he facts stated 
and of t he vote as certified by t hem . 

Section 11 . Action oL lli_ Shareholder$ Without Me"etings . 
Any action which may be taken at any annual o r special meeting of t he 
shareholders may be taken without a meeting on written consent, setting 
forth t he action so t a ken, s igned by the holders of a ll outstanding shares 
entitled to vote thereon. Written consent t hus given by the holders of a ll 
outstanding shares entitled to vote shall have the nme effect H a 
unanimous vote of the sha reholders. 

ARTICLE Ill 

Directors 

Section 1. Number of Directors T he number of d irectors 
which shall constitute the e ntire Board of Directors shall be at least 
t hree, except that where all outstand ing shares of the stock of the 
Corporation care owned beneficially and of record by less than th ree 
shareholders, t he number of directors may b e less t han three but not less 
t han t he number of shareholders . Subject t o the foregoing limitation, such 
number may be fixed f rom t ime to t ime b y action of a majority of the entire 
Soard of Direc tors or of th e shareholders at an annual or specia l meeting, 
or, if the number of d irectors is not so fixed, t he number shall be three 
or shall be equal to t he n umbe r of shareholders (determined as 
aforesaid), whichever is less. Until such t ime as the corporat ion shall 
issue shares of its stock, t he Board of Di rectors shall cons ist of two 
per-sons. No decr ease in t he number of directors shall shorten the term 
of a ny incumbent d i rector. 

Section 2. Elect ion and Term . The initia l .Board of 
Directors shall be e lected by the inco rporator a nd each initial d irector so 
e lected shall hold office until t he first annual meeting of shareholders and 
until 
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h is successor has been elected and qualified . Thereafter , each director 
who is elected at an annual meeting of shareholders, and each director 
who is elected in the interim to fill a vacancy or a newly created d irec· 
tor-ship, shall hold offiu until the next annual meeting of shareholders 
and until his successor has been e lected and qualified. 

Section 3. Filling Vacancies, Resignation and Removal . Any 
d irector may tender his resignation at any t ime. Any d irector or the 
entire Board of Directors may be removed, with o r without cause, by vote 
of the shareholders. In the interim between annual meetings of 
shareholders or· spec ial meetings of shareholders C4lled for the election of 
directors or for the removal of one or more directors and for t h e f illing of 
any vacancy in that connection, newly created d irectorships and any 
vacancies in t h e Board of Directors , including unfilled vacancies res u lting 
from the res ignation or removal of d irectors for cause or without cau.se, 
may be filled by the vote of a majority of the remaining d irectors then in 
office, although less than a qu roum, or by the sole remaining di rector. 

Section 4. Qualification s and Powers . Each director shall 
be at least eighteen year-s of age. A d irector need not be a shareholder, 
a citizen of the United States or a res ident of the State of New Yor k. The 
business of the Corporation shall be managed by the Board of Directors, 
subject to t he provis ions of the Certificate of Incorporation. In addition 
to the powers and authorities by these By- Laws expressly conferred upon 
it , the Board may exercise all such powers of the Corporat ion and do all 
such lawful acts and things as are not by statute or by the Certificate of 
Incorporation or by these By•Laws directed or required to be exercised 
or done exclusively by the shareholders. 

Section 5. Regular and Special Meetings o!_ !h! Board. 
T he Boa rd of Directors may hold its meetings, whet her r egular or special, 
either within or without the State of New York. The newly elected Boa rd 
may meet at such p lace and time as shall be fixed by the vote of the 
shareholders at the annual meet ing, for the pu rpose of organization or 
otherwise, and no notice of such meet ing shall be necessa ry to the newly 
elected d irectors in order legally to const itute the meet ing, p rovided a 
major ity of the e ntire Board shall be present; or they may m&et at such 
plice and t ime as shall be fixed by t he consent in writing of all d irectors. 
Regular meetings of the Board may be held with or without notice at 5uch 
t ime and place as shall from time to t ime be determined by resolution of 
t he Board. Whenever the time or p lace of regular meetings of . the Board 
shall have been determined by resolution of the Board, no regu lar 
meetings shall be held pursuant to a ny r esol ution of the Board · 
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alter-ing or modifying its previous resolution relating to the time or p lace 
of t he hold ing of regular meetings., without first giving at least three 
days written notice to each d irector, either personally or by telegram, or 
at least five days written notice to each director by mail, of the substance 
and effect of such new resolution relating to t he time and place at which 
regular meetings of the Board may thereafter be h eld without notice. 
Special meetings of the Boa rd shall be held whenever called by the 
President, Vice-President, the Secretary or any director in writing. 
Notice of each special meeting of the Board shall be delivered personally 
to each director or sent by telegraph to his residence or usual place of 
business at least t hree days before the meeting, or mailed to him to his 
residence or usual place of business at least f ive days before the meeting. 
Meetings of the Soard, whether regular or special, may be held at any 
t ime and place, and for any purpose, without notice, when · all the 
d irectors are present or when all directors not present s hall, in writing, 
waive notice of and consent to the holding of such me-eting, which waiver 
and consent may be given after t he holding of such meeting. All or any 
of the directors may waive notice of any meeting and the presence of a 
director at any meeting of the Board shall be deemed a waiver of notice 
thereof by him. A notice, or waiver of notice, need not specify the 
purpose or purposes of any regular or special meeting of the Board. 

Section 6. Quorum and Action. A majority of the entire 
Board of Directors shall constitute a quorum except that when the entire 
Board consists of one director, then one director shall constitute a 
quorum, and except that when a vacancy or vacancies prevents such 
majority, a major ity of the directors in office shall constitute a quorum, 
provided that such majority shall constitute at lease one· third of the 
entire Board. A majority of the directors present, whether or not they 
constitute a quorum, may adjourn a meeting to another time and place . 
Except as herein otherwise provided, and except as otherwise provided 
by the New York Business Corporatfon Law, t he vote of the majority of 
the directors present at a meeting at which a quorum is present shall be 
t he act of the Board. 

Section 7. Telephonic Meetings. Any member or members of 
the Board of Directors, or of any committee designated by the Board, may 
participate in a meeti ng of the Board, or any such committee, as the ease 
may be, b.v means of conference telephone or similar communications 
equipment allowing all per-sons participating in the meeting to hear each 
other at the same t ime, and partic ipation in a meeting by such means shall 
constitute presence in person at such meeting. 
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Section 8. Action Without! Meeting. Any action req uired or 
permitted to be taken at a ny meeting of the Board of Oirec,ton, or of any 
committee thereof,. may be taken without a meeting if all members of the 
Board or committee, as the case may be, consent thereto in writing, and 
t he writing or writings are fi led with the minutes of proceedings of the 
Board or committee. ' . 

Section 9. Compensation o_L Directors. Sy resolut ion of the 
Soard of Directors, the directors may be paid their expenses, if any,. for 
attendance at each regular or special meeting of the Board or of any 
committee designated by the Board a nd may be paid a fixed sum for 
attendance at such meeting, or a stated salary as director, or both. 
Nothing herein contained shall be construed to preclude any d irector from 
serving the Corporation in any other capacity and receiving compensation 
t herefor; provided however that directors who are a lso salaried offi.cers 
shall not receive fees or ularies as d irector'&. 

ARTICLE IV 

Committees 

Section 1. !!! General. The Soard of Director s may, by 
resol ution or resolutions pused by the affirmat ive vote therefore of a 
majority of the entire Board, designate an Executive Committee and such 
other committees as the Board may from time to t ime determine, each to 
consist of thr ee or more directors, and each of which , to the extent 
provided in the r·&Solution or in the certificate of incorporation or in the 
By•Laws,. shall have all the powers of t he Board, except that no such 
Committee shall have power to fill vacancies in the Board , or to change 
the membership of or to fill vacancies in any Committee, or to make,. 
amend, repeal or adopt By-Laws of the Corporation, or to submit to the 
shareholders any action t hat needs shareholder approval under these By­
Laws or the New York Business Corporation Law , or to fi)( th& 
compensation of the directors for serving on the Board or any committee 
thereof,. or to amend or repeal any r esolution of t he Boa rd which by its 
terms sh all not be so amendable or repeatable. Each committee shall serve 
at the pleasure of the Soard. The Board may designate one or more 
directors as alter nate members of any committee, who may r eplace. any 
absent or d isq ualified member at any meeting of the committee . In the 
absence or disqualification of a member of a committee,. t he member or 
members t hereof present at any meeting and not disqualified from voting,. 
whether or not he or they constitute a quorum, may unan imousi.Y appoint 
another member of t he Board of Directors to act at the meeting in the 
place of any such absent or d isqualified member, 
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Section 2. Executive Committee . Except as otherwise limited 
by the Board of Director s or by these By•Laws, the Executive Committee, 
if so designated by the Board of Directors , shall have and may exercise, 
when the Board is not in session, all t he powers of the Board of Directors 
in the management of t he business and affairs of the Corporation, and 
shall have power to authorize t he seal of the Corporation to be affixed to 
all papers which may require it. T he Board shall have the power at any 
t ime to change t he membership of the Executive Committee, to fill 
vacancies !n it, or to dissolve it . T he Executive Committee may make 
ru les for the conduct of its business and may appoint such ass istance as 
it shall from time to t ime deem necessa ry . A majority of the member$ of 
the E.xecutive Committee, if more than a s ingle member, shall constitute a 
quorum. 

ART ICLE V 

Officers 

Section 1. Designation, Term and Vacancies. The officers 
of t he Corporation shall be a President, one or more Vice- Presidents, a 
Secretary, a Treasu rer, a nd such other officers as the Board of Directors 
may from time t o time deem necessary. Such officers may have and 
perform the powers and duties usually pertaining to their res pec t ive 
offices, t he powers and duties respectively prescribed by law and by 
these Sy- Laws, and such additional powers and duties as may from t ime to 
time be p rescribed by t he Board. The nme person may hold any two or 
more offices, except that the offices of Pre.s ident and Secretary may not 
be held by the nme person unless all the issued- and out-standing stock of 
the Corporation is owned by one person,. in which instance such person 
may hold all or any combination of office s. 

The initial officers of the Corporation shall be appointed by the 
initia l Board of Directors, each to hold office until the meeting of the 
Soard of Directors following the fi rst annual meeting of shareholders and 
until his successor has be-en appointed and qualified. Thereafter,. t he 
officers of the Corporation shall be appointed by the Board u soon as 
p racticable after the election of the Board at t he annual meeting of 
shareholders , and each officer so appointed shall hold office until the 
first meeting of the Board of Directors following the next annual meeting 
of s hare holders a nd unti l his succe$$Or has bee-n appoint ed and qualified. 
Any officer may be removed at any time, with or without cause, by the 
affirmative note ther efor of a majority of t he entire Board of Directors. 
All other agents and employees of th& Corparat ion shall hold office during 
the pleHure of the Board of Di rectors . Vaca ncie.s occurring 
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among the officers of the Corporation shall be filled by the Boa rd of 
Di rectors. The salaries of all officers of t he Corporation shall be fixed by 
the Board of Oi rectors. 

Section 2. President. The President shall preside at all 
meeti ngs of the shareholders and at all meetings of the Soard of Directors 
at which he may be present: Subject to the d irection of the Board of 
Directors, he shall be the chief executive officer of the Corporation, and 
shall have general charge of the enti re business of t he Corporation. He 
may sign certificates of stock a nd sign and seal bonds, debent ures, 
contracts or other obligations authorized by the Board, and may, without 
previous aut hority of the Board, make such contracts as the ordinary 
conduct of the Cor poration's business requires. He shall have t_he usual 
powers and duties vested in t he President of a corporation . He shall have 
power to select and appoint all necessary officer s and . employees of the 
Corporation, except t hose selected by the Board of Directors, ·and to 
remove all such officers and employees except those selected by the Board 
of Directors,. and make new appointments to fill vacancies . He may 
delegate any of his powers to a Vice-President of the Corporation . 

Section 3. Vice- President. A Vice- President shall have such 
of the President's powers and duties as the President may from time to 
time delegate to him, and shall have such other powers and perform such 
other duties as m,ay be ass igned to him by the Board of Di rectors . 
During the absence or incapacity of the PresiOent, t he Vice-President,. 
or, if there be more than one, t he Vice-President having the greatest 
seniority in office, shall perform t he duties of the President, and when so 
acting shall have all the powers and be subject to all t he responsibilities 
of the office of President. 

Section 4 . T reasurer. The T reasurer shall have custody of 
such funds and securities of the Corporat ion as may come to his hands or 
be committed to his care by the Board of Directors. Whenever- necessary 
or proper, he shall endorse on behalf of the Corporation,. for collection, 
checks, notes, or other obligations, and shall deposit the same to the 
credit of the Corporation in such ban k or banks or depositaries, approved 
by the Board of Directors as t he Board of Directors or President may 
designate. He may sign receipts or vouchers for payments made to the 
Corporatioo, and the Board of Directors may require that such receipts or 
vouchers shall also be s igned by some other officer to be designated by 
them. Whenever requi red by the Board of Oir-ectors, he s hat-I render a 
statement of his cash accounts and such other statements resp~cting the 
affairs of the Corporation as may be required . He shall keep proper and 
accurate books of account. He shall perform all 
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ac s incident to th office of Treasurer, subject to the control of the 
Bo~-

Section 5. Secre a he Secretary sh II h v custody of 
the seal of h Corporation and when required by the Soard of Directors, 
or when any ins rum nt shall have been s igned by th Pr sident duly 
authorized to s ign the sam , or when nece.ssary to attest any proceedings 
of th sh r holders or directors, sha ll affix it to any instrument requiring 
the same nd h II ttest the same with his signatu r , prov id th t the 
seal may be affixed by the Pres ident or Vice·President or other officer of 
he Corporation to any document ecuted by either of them respectively 

on b ha lf of the Corporation which do s not r quire the ttestation of the 
Secret ry. He hall attend to the giving and s rving of notices of 
meetings. He sh II have charge of such books and papers s prop rly 
belong to his offic or s m y be committed to his c-are by the Board of 
Director$. He shall perform such oth r dotie$ s appert in to his office 
or as may be required by the Board of Oir~ors . 

Section 6. Oele at ion . In c~se of the absence of any officer 
of the Corporation , or for ny other reason that the 8-0ard of Directors 
may deem sufficient, the Soard may t mporarily delegate the powen or 
duties, or any of them, of such officer to ny oth r officer or to any 
director. 

ARTICLE VI 

Sock 

Section I. Certific-ates Representing Sha res . All certific-a es 
r pr senting shues of the capital stock of the Corporation shall be in 
such form no incons is ent with the Certific-ate of Incorporation, these 
By-l ws or the I ws of the State of ew ork and shall set forth thereon 
the statem nts prescrib d by Section 508, and where pplicable, by 
Sections 505, 616, 620, 709 nd 1002 of the Business Corporation Law. 
Such shares sh II b approved by th Boar-d of Director-s, and shall b 
s igned by the President or a Vice-Presid nt and by th S er t ry or the 

r easurer and shall bear the seal of the Corporation and shall not be 
v lid unlC-$S so signed and sealed. Certificates counter,signed by a duly 
ppoint d tr nsfer agen nd/or registered by a duly appointed registrar 

sha ll be deemed to be so s igned and sealed whether the signatures be 
m nu al or facs imi le s ignatures and whe her the seal be a facsimile sea l or 
any other form of seal. All certifi cates shall be consecutively numbered 
and the nam of the p rson owning the shares repres nted ther by, his 
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residence, with the number of such shares and the date of issue, shall be 
entered on the Corporation· s books. All certificates surrendered shall be 
cancelled and no new certificates issued until the former certificates for 
the same number of shares shall have been surrendered and canc;elled, 
exupt as provided for herein. 

In case any officer or officers who shall have signed or whose fac­
simile signature or signatures shall have been affixed to any such certi­
ficate or certificates, shall cease to be such officer or officers of the 
Corporation before such certificate or certificates shall have been deliv­
ered by the Corporation, such certificate or certificates may nevertheless 
be adopted by the Corporation, and may be issued and delivered as 
though the person or persons who signed such certificates, or whose 
facsimile signature or signatures shall have been affixed thereto, had not 
ceased to be such officer or officers of the Corporation. 

Any restriction on the transfer or registration of transfer of any 
shares of stock of any class or series shall N noted conspicuously on the 
certificate representing such shares. 

Section 2. Fractional Share Interests. The Corporation, 
may, but shall not be required to, issue certificates for fractions of a 
share. If the Corporation does not issue fractions of a share , it shall (1) 
arrange for the disposition of fractional interests by those entitled 
thereto, (2) pay in cash the fair value of fractions of a share as of the 
time when those entitled to receive such fractions are determined, or (3) 
issue scrip or warrants in registered or bearer form which shall entitle 
the holder to receive a certificate for .a full share upon the surrender of 
such scrip or warrants aggregating a full share. A certificate for a 
fractional share shall, but scrip or warrants shall not unless otherwise 
provided therein, entitle the holder to exercise voting rights, to receive 
dividends thereon, and to participate in any distribution of the assets of 
the Corporation in the event of liquidation. The Board of Directors may 
cause scrip or warrants to be issued subject to the conditions that they 
shall become void if not exchanged for certific.ates representing full 
$hare.s before a specified date, or subject to the condition that the shares 
for which scrip or warrants are exchangeable may be sold by the 
Corporation and the proceeds thereof distributed to the holders of scrip 
or warrants,. or subject to any other conditions which the Board of 
Directors may impose. 

Section 3. Addresses of Shareholders. Every sl,:areholder 
shall furnish the Corporation with al1address to which notice$ of meetings 
and all other notices may be served upon or mailed to him, and in 
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default thereof notices may be addressed to h im at his last known post 
office address. 

Section 4 . Stolen, Lost or Destroyed Certificates. T he Board 
of Directors may in its sole discretion direct t hat a new certificate or 
certificates of stock be iuued in place of any certificate or certificates of 
stock t heretofore issued by the Corporation, alleged to have been s tolen, 
lost or destroyed, and the Board of Directors when authorizing the 
iuuance of $uch new certificate or certificates , may, in its d iscretion, 
and as a condition precedent thereto, require the owner of such stolen, 
lost or destroyed certificate or c,ertificates or his legal representatives to 
g ive to the Corporation and to such registrar or registrars and/or 
transfer agent or trander agents as may be authorized or required to 
countersign such new certificate or certificates, a bond in such· sum as 
the Corporation may direct not exceeding double the value of t he stock 
represented by the certificate alleged to have been s tolen, lost or 
destroyed, as indemnity against any c la im that may be made against them 
or any of t hem for or in respect of the shares of stock represented by the 
certificate alleged to have been stolen, lost or destroyed . 

Section 5. Transfers of Shares. Upon compl iance with all 
provis ions restricting the transferability of shares, if any, transfers of 
stock shall be made only upon the books of the Corporation by the holder 
in person or by his attorney thereunto authorized by power of attorney 
duly f iled with the Secretary of the Corporation or with a transfer agent 
or registrar, if any,. upon the surrender and cancellation of the 
certificate or certifiC<lltes for such shares properly endorsed and the 
payment of alt taxes due thereon. The Board of Directors may appoint 
one or more suitable bank$ and/or tru$t companies as transfer agents 
and/or registrars of t ransfers, for facilitating transfers of any class or 
series of stock of the Corporation by the holders thereof under such 
regulations as the Board of Directors may from t ime to time prescribe. 
Upon such appointment bei ng made all certificates of stock of such class 
or series t hereafter issued s hall be countersigned by one of such transfer 
agents and/or one of such registrars of transfers, and shall not be valid 
unless so countersigned. 

ARTICLE VII 

Dividends and Finance · 

Section 1. Dividends. The Board of Oirector$ shall have 
power to fix. and determine and to vary, from time to time, the amount 
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of the working capital of t he Cor-poration before declari ng any d ividends 
among it shareholder$,. and to direct and determine the use and dispo­
sition of · any net profits or surplus, and to determine the date or dates 
for the declaration and payment of dividends a nd to determine t he amount 
of any dividend, and t he amou nt of any reserves necessary in t heir 
judgment before declaring any dividends among its shareholder, and to 
determine t he amount of the net profits of the Corpbration from time to 
time available for dividends . 

Section 2. Fiscal Year. The f iscal year of the Corporat ion 
s hall end on the last day of J une in each year and shall begin on 
the next succeeding day , or shall be for such other period as t he Board ~ .. 
of Directors may from t ime to time designate with the consent of the 
Department of Taxation and Fi nance, wh ere applicable, 

ARTICLE V III 

Miscellaneous Provis ions 

Section 1 . Stock of Other Corporations . The Board of 
Directors s hall have the right to authorize any director, officer or other 
person on beh alf of t he Corporation to attend, act and vote at meetings of 
the Shareholders of any corporation in which t he Corporation shall hold 
Uock, and to exercise thereat any a nd all rights and powers incident to 
the owne rs hip of such stock, and to execute waivers of notice of such 
mee tings and calls therefor; a nd authority may be given to exercise the 
same either on one o r more de.signated occasions., or generally on a ll 
oc.c.uions u ntil revoked by the Board . In the event that t he Board shall 
fa il to g ive such authority, such authority may be exen:.ised by the 
President in person or by proxy appointed by h im on behalf of the 
Corporation. 

Any stocks or securities owned by this Corporation may, if so 
determined by t h e Board of Directors, be registered either in the name of 
t his Corporation o r in t he name of any nominh or nominees appoint ed for 
t h at pu ,-pose by the Board of Directors. 

Section 2. Books and Records. 
Business Corporation Law, t he Corporation 
accounts outside the State of New York . 

Subject to the New York 
may keep its books and 

Section 3. Notices . Whenever any notice is required ·by these 
By -Laws to be given, person.al not ice is not meant unless e xpressly so 
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1t.11ted, •nd any notice so required 1haU be d...-..d to be sufficient lf 
given by depositing the 1,an,e in a post office box in • seal~ postpaid 
wrapper, .iddr•n•d to the person entitled ther.to at his last known post 
office address, and such notice shall be deemed to h•v• bMn 9iven on the 
day of such mailing. 

Whenever ,my notice whatsoever Is requlr'6d to be given under 
tho provisions of •ny law, or under th• provisions of the Certific•te of 
lncorpontion or these By- Uws a waiver thereof In writin9, signed by the 
person or peraons entitled to said notice, whether before or after the time 
stated therein, shall be deemed ~uivalont thereto. 

Section 4. Amendments. Except as otherwise provided he,.. .. 
in, the1e By-L•w• ~•Y be iltered, amended or repealed •nd Sy-Laws may 
be made at any annual meeting of the shareholders or at a'ny spec:ial 
meeting thereof lf notice of the proposed alteration, amendment or repeal, 
or By- Law or By-laws to be made be contained in the notice of such 
special m .. ting, by the holder• of a majority of the share, of ,tock of the 
Corporation outabndin51 and entitled to vote thereat; or by a majority of 
the Board of Oire,ctora at any regular meeting of the ~rd of Directo", 
or at any 1p.cial meeting of the Board of Director•, If notice of the 
propoaed alteratton, amendment or NPNI, or By- Law or By-Laws to be 
made, be contained in the Notice of auch Sp,eci•I Meeting. 
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The first order of bu1inen was the election or de1i9nation of 

officers at this corpontion. There being no conteat, the following were 

elected by proclamation to ••rv• •• officers until the next annual meeting 

of t h e Board or until their successors are elected and qualified: 

Office 

President 

Vice President 

Secreury 

Tr~sur-er 

Name 

DR. JEA)I JACQUES Sil'«lN 

DR. JP.AH PASCAL Sil'«lN 

GEORGE H. JCESSLEB 

JBAH FRANCOIS SDIJH 

The president and 1-.creUry assumed their respective offices, In 

the places of those who had temporarily acted a.a such for this meeting. 

The minutes of the organizational meeting of the incorporator ~•> 
held on 

ously 

19 , were read and it was there-upon unanim-

; . ! 

., 

,,I 

RESOLVED, that' the actions and business tnns.Kted by the incor• .. ' 

porator (1) at the organization.111 meeting held on 

and entered on the minutes of that meeting, be and they are 

hereby r•tified and adopted by this Boord. 

19 , 

The annexed re.solution,, dearnod necesury, to complete the orvanl· 

z•tional proced,ur-ea, were introduced, discussed and adopted: 

t . . , . ... . ... 
I 
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ORGANIZATIONAL RESOLUTIONS 

ADOPTED BY THE BOARD OF DIRECTORS 

OF 

1. The seal, an impressions of which is affixed 

... 

to the left hereof, is adopted a, the seal of the • ,; 

corporation. 

2. Th• form of atoc:.k certifieiite annexed hereto is adopted a, 

' the form of ,tock certificate for the corporation. 
f 

., 

., 

. ' 
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3. (a) The corporation acupts the offer of the following 

persons to p urchase the number of shares of stock of the corpontion 

shown in exchange for the consideration ••t opposii. thefr name1: 

Name Number and Consideration 
of Subscriber Classes of Shares Per Share 

Aggregate 
Consideration 

, 

(b) The president, and secretary or tre.uuror of the corpo• 

ration Ire hereby authorized and empowered to iuue to the foregoing 

named persons certificates evidencing the number of sharH of th~ stock 

of the corporation set opposite each name upon r~ipt by the corpo­

ration of the aggregate cons ideration specified. 

.. 
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4. The corporation shall open • bankin9 account or acco.unta ~ •· 

with 

and execute the annexed banking resolution for that purpose. 

5. (a) The president and treasurer of the corpor-1.tion ire 

authorized and empowered to pay all expense, incurred in connection 

with the organization of the corporation1 including filing. license, 

attorneys' and accouniants' fees. 

(b) The corporation elects to deduct on its fir-at federal 

income tax return the foregoing expenses r•Ubly over 1. sixty 

month period, starti ng with the month in which the corpontion 

begins business. pursuant to Section 248 of the Internal Revenue 

Code of 1954. 

6.. T he president .ind all other officers of the corpor-ation are 

authorized and d ir.ctad to taike all steps necessary to cause the 

corporat ion to engage in the busineas of 

.. 
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• 
7. C•l The president is •uthorized on behalf of the 

corporat ion to negotiate for and to in the name of the 

corporitjon t h e premises commonly described •• 

upon the terms ilnd conditions specified in Schedule 

annexed hereto, and upon such further terms and conditions H 

the president shall deem necessary,. proper and in the best intere-sts 

of the corporation. 

(b) The president and secretary, or- an auist.nt , 

secrebry, ar. authorized to execute in the name of the corporat~on 

all documents necesury in the judgement of the president to 

effectuilt• this resolution . 

.. 
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• 

8. T he following plan i, adopted in order to iuue s.tock 

pur1uant to Section 1244 of the Internal Revenue Code of 1954: 

.. 

; 

WHEREAS, the corporation wants to attract invMtment 

in the corporation. And Compliance with Section 1244 

of the Internal Revenue Code will enable shareholder, 

who suffer a lou on the sale or exchange of their shares 

to treat. that loss as an "ordina.ry lou" on their perJOnal 

income tax returns; 

NOW THEREFORE, BE IT RESOLVED, that tho propee 

officers of the corporilti?n are hereby a uthorized to sell 

and inue conwnon shares provided that the aggregate 

amount of money and other property received by the 

corp0ration for stock, a, a contribution to capital, and 

as paid- in surplus, does not exceed $1,000,000.00; an<t 

RES.OLVEO, that the .ale and iuuance of such shares t>. 

conducted in accordance with IRC Sec. 1244; and 

RESOLVED~ that the corporation keep proper accounting 

records so that any shareholder who experiences a loss 

on t~e transfer of common shar•s may properly determine 

if th•y qualify for "ordinary lou" trutment.on th•ir 

personail income tax returns. 
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9. C•l The corporation alects to be taxed for federal income 

tax purposes in accordance with the provisions of Subchapter S of the 

Internal Revenue Code of 1954. 

(b) The officers of the corporation sh.ill 

take all actions necessary and proper to effectuate the foregoing resolu­

tion; inc-luding obtaining the r&quisite consents from shareholder, and 

executing and filing appropriate forms on behalf of the corporatioi:i 

within the time limit5 specified by law. 
; 
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No furth•r business being preaented~ the meeting was duly 

adjoum.-d .. 
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KENNETH MARFENIST
r-wesy c·r.w

a m.n -n·urissaom
SU1TEEDS

NANLACE,NSWYORK 104f½

une 16, 1 :

Joan Pascal Simon, . .
French American 01 ni , -ne.
2 Eaat 36th Stree
Iow ?ork, New Yark '3028

Trank ?. Cicero, '0D.
icero & Pastore Associateo, Inc.
6 Wal'er Avenue
hito Plains, New Iork 10605

Gearge F. Kesaler,
20 Deart 5treet
Brooklyn, lew York

Ro: Application for Eanablishment
of Freren-American 9
Jonier, Inc.

Des- Doctor --
·, Doctc M-. aler:

-
am ene asing herewi hT draf of f rev. - of

_ncorporation of French-?æerican Snrgery .atr, Inc.,
Affidarit Requi*ed Pursuant Le Section 620.'(b of tne Rules
Regulatione of the Commissioner of Healtt ar the State of

"

Iork, (3) Statemon: with 2ea0ce3 to Shareholders, Neen;cra
:£ Lcers of Proposed Corporation to be known as Freneä-American

Sargery Senter, Inc. (1) Statement with Respect to delationship
be-ween Sha-eholders, lirectors and Of#icers af Adams lot.el

2 tas 36th Street Asucclates, F-ench-Americar

Clinic, Inc.,French-Americar Surgery Genter, Inc. and Jes¬-

Jacques Si:on (5) Proposed Sub-Lease Agreement Betwoon
Trench-American Clinic, _n:. and French-American Surgery ‡enter,
Inc. and (6; S cek spea . for Prench-American Surgery Senter,
Tec.

Pleaso review these and advise witn re-occ: to
: recommenantiona for revialon on or be?:.re June 9, '986.

addition, please fcrcish te with the names and addresses of tna

partners of 2 3ast 86th Street Associates.

~f ycc have any gaestions -c :Lece documenta, pl:ace
do not hesitate - nontact :-,

rer LeaLi fours,

K3/bh
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~~1-:ni~, :.c.~.,F::■ e-:Jc:i-A.ti<::r:..can S;,,i:-gcry Ger..te::-, :nc. 1wi .JP-~n­
Jacques St.::.;>a ( 5) P::."opose<i Sub-Lease Agree:nen-: Bc:-..·,:,on 
Fri!nch-A1.cerican i~"l lrti:~, .:.n ~. '1.:-tJ :?'r•::n~~-A:ie:-i. can Su:-1~er:; :;>:-::it,'-:'!"::'• 
!L,~- ~riri 1 .. 6; 54:o•::k '°iF~:: i.mur~ ~or r'~e:tch-A:n~r..:....::nn Surg~ry --:,,}11t,~:."', 
I nc. 

P:.oa.::;c :-evie"A the:.'.) ioc11n!lr: !.;; ar...d ~d,;ise ,.-1. t,h r-c.i p,.:::;-: t? 
1aur r~co~mflni~:!ons for revtm:on c~ or b~i~r~ l~cw ·9, ·9a6. "n 
.!l.ddition, pl.;;,"l;;e .:urlli&!l 1te ·.ri :.1 t::i-o :1a~es 11.nd acdro~:10:1 oi' t.:1~ 
~artr~e~.3 cf 2 3u.s~ 86~i S~r-e'i~:. Ascoc:..s.-tes. 
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Jo net henit~te ~~ =o~ta~~ =e . 
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KENNETH HÃRFEN TST
Vrmamat AT IAW

aaotem-m-mu^o
surrnmn

swer-r.mmoanama

-ann 1 , 1986

Jaaa Pascal Simon, L .
Frencï American G15n e, Inc.

2 Maab 36th Street
hw Zork, New Isr

Trank ''. Cicero,
Dice-o & Pastora Associates, Inc.

46 Wei er Avenue
entw Plains, h Iork 1

George E. teasier, Esi.
26 Gourt Street

Brooklyn, New fork 1'242

Re: Applicatian for li:stablishnew
at French-American urger)
Center, Inc.

Dea- Doctor Simct, Doctor 3ioe-o a_.c Mr.

sta onclosi g herevita araft of (') sod Certi· ca- of

Incorporation of 7.~oneh-American Scrgery Senar, Inc.,
Affidavit .equired Pursuant to Section 620.'(b; of the fiules sad

Regulestions of the Commissioner of Eealtt of ;he State of C

York, (3) 5tatement with Respect to Shareholiers, li ectoes and

Off?eare of Proposed Dor:oreAion to be kn3wn an French-½er'cat.

Surgery Gent.er, Inc. (L) Statement wi-,h Respect to Relationship
tetween 5hareholders, Jirectors and Officers ef Adans Rose]

Lssociates, 2 East 86th Street sanoela:30, Nemch-American

Clinic, Tte.,French-American Surgery Centor, nc. and esn-

Jacques Stron (5) Pronosed Sub-T,ease Agreeners- Batween

oneh-Anerican Clinic, Inc. and French-American Surgery 3enter,
.nc. and (6) Steek Speci:aan for french-Amaclean Surgery 3nntdr,
Tr2e.

P.aaue review these iocuments and advise . to

yotar recoarmendaMons for revision un or -oefore :une 9, .

addition, please Farr.ish me with the na:_s and aidreas of the

wartners of 2 hat 86th St-ee'. Associates.

F you have any qaessiuas concerr"5 0 documents3 plm1st

do not hesitate to nontact co.

e _ars,
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Friedman, J.P., Oing, Singh, Moulton, JJ.

10463 Jean-Pascal Simon, Index 162867/14
Plaintiff-Appellant,

-against-

Francinvest, S.A., 
Nominal Defendant,

French American Surgery Center, 
Inc., et al.,

Defendants-Respondents,

George Kessler, et al.,
Defendants.
_________________________

Jean-Pascal Simon, appellant pro se.

Lebow & Sokolow LLP, New York (Mark D. Lebow of counsel), for
French American Surgery Center, Inc., French-American Clinic,
Inc., JJS Group, Inc. and Jean-Francois Simon, respondents.

Schwartzman Garelik Walker & Troy, P.C., New York (Donald A.
Pitofsky of counsel), for Fifth Avenue Surgery Center, LLC and
Charles Raab, respondents.

Traub Lieberman Straus & Shrewsberry LLP, Hawthorne (Mario
Castellitto of counsel), for VCC, Inc., respondent. 

_________________________

Order, Supreme Court, New York County (Saliann Scarpulla,

J.), entered September 7, 2018, which, to the extent appealed

from as limited by the briefs, granted in part defendants’ motion

to dismiss, and granted defendants Fifth Avenue Surgery Center,

LLC (FASC), Charles Raab, and VCC, Inc. d/b/a Cicero Consulting

Associates’ (CCA) motions for summary judgment, unanimously

modified, on the law, to deny defendants’ motion to dismiss the
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ninth claim for fraud, and otherwise affirmed, without costs.

The court properly dismissed the third, sixth, and seventh

causes of action alleging rescission, fraud, and aiding and

abetting fraud, respectively, against defendant Jean-Francois

Simon (Francois), which are based on the sale of FASC, an

ambulatory surgery center, allegedly at less than market value,

because plaintiff failed to plead sufficient facts to show he had

any ownership or investment interest in FASC.  He conceded that

he does not own shares in FASC, and he cites no evidence of any

agreement to issue him shares or make him a shareholder or owner

in exchange for his loans to FASC or the salary he waived as

FASC’s Medical Director; thus, these contributions were not

agreed upon as “consideration for the issue of shares”

(see Business Corporation Law § 504[a]; Kun v Fulop, 71 AD3d 832,

834 [2d Dept 2010], lv denied 15 NY3d 701 [2010]).  Thus, he

lacks standing to bring a derivative suit against Francois on

FASC’s behalf (Silverstein v Exciting Fashions, Inc., 281 AD 854,

854 [2d Dept 1953]).

As the trial court found, plaintiff also cannot bring a

direct claim against Francois for fraud based on the sale of FASC

at below market value because any alleged damage is to FASC

(Gordon v Credno, 102 AD3d 584, 585 [1st Dept 2013]).  

Absent a valid underlying fraud claim, the court also
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properly dismissed the seventh cause of action for aiding and

abetting fraud against defendants Fifth Avenue Surgery Center,

LLC (Fifth LLC), which acquired the surgery center in the sale,

and defendant VCC, Inc. d/b/a Cicero Consulting Associates (CCA),

which obtained the relevant medical licenses to transfer the

surgery center to Fifth LLC (Oster v Kirschner, 77 AD3d 51, 55-56

[1st Dept 2010]; see also Little Rest Twelve, Inc. v Zajic, 137

AD3d 540, 541 [1st Dept 2016]). 

In addition, the motion court properly dismissed the

rescission claim for lack of standing, as plaintiff was not a

shareholder in FASC or a party to the sale agreement at issue

(see Romanoff v Superior Career Inst., 69 AD2d 856, 856 [2d Dept

1979]).  In any case, rescission would not be an appropriate

remedy in light of the expenditures defendant Fifth Avenue

Surgery Center, LLC (Fifth LLC) made to the premises since it

acquired the surgery center in 2009 (Sokolow, Dunaud, Mercadier &

Carreras v Lacher, 299 AD2d 64, 71 [1st Dept 2002] [citations and

quotation marks omitted]; Tarleton Bldg. Corp. v Spider Staging

Sales Co., 26 AD2d 809 [1st Dept 1966]).

The court properly dismissed the fifth cause of action

seeking a constructive trust against Fifth LLC because there is

no evidence of any fiduciary relationship between plaintiff and

Fifth LLC (Abacus Fed. Sav. Bank v Lim, 75 AD3d 472, 473-474 [1st
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Dept 2010]).

The court should not have granted the motion to dismiss the

ninth cause of action, a double derivative claim alleging fraud

against Francois on behalf of defendant JJS Group, Inc. (JJS),

which owned the condominium out of which the surgery center

operated, and which leased the premises, first to FASC and then

to Fifth LLC.  JJS is 80% owned by nominal defendant FrancInvest,

S.A. (FrancInvest), in which plaintiff is a shareholder.  The

complaint alleged that Francois mismanaged JJS funds, including

by refinancing the mortgage and keeping the cash-outs for

himself, and receiving “kickbacks” for negotiating a below market

rate lease for the property.  The court concluded that plaintiff

failed to plead with particularity how Francois had a duty to

reveal his conduct, taken on behalf of JJS, to FrancInvest

shareholders.  However, as the court recognized, plaintiff, as a

shareholder in JJS’s parent corporation, had standing to bring a

double derivative claim on behalf of JJS.  Thus, plaintiff,

standing in the shoes of JJS shareholders, was required to plead

with particularity that Francois concealed material facts from

JJS shareholders, not FrancInvest shareholders, which he did

(Basis Yield Alpha Fund (Master) v Goldman Sachs Group, Inc., 115

AD3d 128, 135 [1st Dept 2014]; see Euryclieia Partners, LP v

Seward & Kissel, LLP, 12 NY3d 553, 559 [2009]; Kaufman v Cohen,
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307 AD2d 113, 119-120 [1st Dept 2003]; Dembeck v 220 Cent. Park

S., LLC, 33 AD3d 491, 492 [1st Dept 2006]; see CPLR 3016[b];

Pludeman v Northern Leasing Sys., Inc., 10 NY3d 486, 491-493

[2008]).  The complaint alleges that Francois was Vice President

of JJS, and thus had a fiduciary duty to reveal his conduct to

JJS shareholders.  The allegations in the complaint also allow a

reasonable inference that Francois concealed his alleged conduct

from JJS shareholders.  The court properly dismissed the eleventh

claim for fraud against Francois based on the same conduct on

behalf of JJS, brought derivatively on behalf of FrancInvest

shareholders, for failure to plead with particularity Francois’s

duty to reveal his conduct on behalf of JJS to FrancInvest

shareholders.  

The court properly dismissed the claim seeking a permanent

injunction which sought, inter alia, to restore FASC as the

tenant of the property and owner of the surgery center because it

failed to plead facts showing that defendants are presently

causing or threatening to cause harm to plaintiff, as the conduct

at issue occurred well before 2014, when plaintiff commenced the

instant action (Matter of Long Is. Power Auth. Hurricane Sandy

Litig., 134 AD3d 1119, 1120 [2d Dept 2015] [citations omitted];

see also Lemle v Lemle, 92 AD3d 494, 500 [1st Dept 2012])

Plaintiff also failed to allege how monetary damages would be
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inadequate (Mini Mint Inc. v Citigroup, Inc., 83 AD3d 596, 597

[1st Dept 2011]).  Regarding CCA, since the cause of action for

aiding and abetting fraud was the only other claim against it,

the court properly dismissed this claim on the additional ground

that no substantive causes of action remained against CCA

(Weinreb v 37 Apts. Corp., 97 AD3d 54, 59 [1st Dept 2012]).  

The court properly denied leave to replead the dismissed

claims, including the second cause of action for unjust

enrichment based on the failure to repay plaintiff the funds he

loaned to FASC in 1991, which the court dismissed as untimely. 

Plaintiff failed to submit arguments showing that he would be

able to state any viable causes of action upon repleading (Genger

v Genger, 135 AD3d 454, 455 [1st Dept 2016], lv denied 27 NY3d

912 [2016]).

The remaining dismissed claims have been abandoned (Gad v

Almod Diamonds Ltd., 147 AD3d 417, 418 [1st Dept 2017]), and we

find plaintiff’s remaining arguments unavailing or improperly

before this Court.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  DECEMBER 3, 2019

_______________________
CLERK
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) ST A TE OF NEW YORK 
COUNTY OF NEW YORK ) SS: AFFIDAVIT OF SERVICE 

Daniel Vinci, being duly sworn, deposes and says that deponent is not party to the action, and is over 18 years 
of age. 

That on the 3rd day of January 2020 deponent served l copy of the within 

MOTION FOR REARGUMENT 

upon the attorneys at the addresses below, and by the following method: 

Contact Firm Address+ Email Address 

Mark Lebow LeBow & Sokolow LLP 770 Lexington Avenue, 6th Floor 
Allorneysfor Defendants-Responde111s French- New York, New York 10022 
American Surgery Center, Inc., French-American (212) 868-33 I I 
Clinic, JJS Group, Inc., and Jean-Francois Simon mark@lebow.net 

Donald A. Pitofsky Schwartzman Garelik Walker & Troy, P.C. 355 Lexington Avenue, 8th Floor 
New York, New York 10017 

Allorneysfor Defe11dants-Respo11dents Fifth (212) 557-2900 
Avenue Surgery Center. LLC and Charles Raab dpitofsky@sgwkt.com 

Mario Castellitto Traub Lieberman Straus & Shrewsberry LLP Mid-Westchester Executive Park, 
Seven Skyline Drive 
Hawthorne, New York 10532 

Allorneysfor Defendant-Respondent VCC, Inc. (914) 347-2600 
d/b/a Cicero Consulting Associates jkuebler@traublieberman.com 

Sworn to me this: 
January 3, 2020 

Alessandra Kane 

Delivery Method 

Hand 

Hand 

FedEx Next Business 
Day 

Notary Public, State of New York 
No. 0IKA6340521 

Qualified in Richmond County 
Commission Expires April 18, 2020 
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