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June 27, 2020 

 
 
State of New York Court of Appeals 
John P. Asiello, Chief Clerk and Legal Counsel to the Court 
Clerk’s Office 
20 Eagle Street 
Albany, NY 12207-1095 
 
Re:  U.S. Bank National v. Creative Encounters, LLC et al 
 
Dear Sir: 
          
This office represents Creative Encounters, LLC and Paula Jo Tufano (hereafter “Creative 
Encounters”). I received your correspondence dated July 18, 2020, and in reply, please accept 
this letter as our “Jurisdictional Response.” 

The New York Constitution mandates that only final orders are appealable to the Court of 
Appeals. This “finality requirement” is a prerequisite to establishing the jurisdiction of the Court 
of Appeals. See N.Y. Const. art. VI, § 3.b.(1), (2), (6), (7). “Finality” is not specifically defined. 
However, CPLR §5611 clearly defines an appellant division order as final when it completely 
disposes of all issues of the litigation. CPLR §5611.  

This court’s rulings also highlight the necessity of the finality requirement. In Burke v. Crosson, 
for example, this court held that a final order or judgment is “one that disposes of all of the 
causes of action between the parties in the action or proceeding and leaves nothing for further 
judicial action apart from mere ministerial matters.” Burke v. Crosson, 85 N.Y.2d 10, 15, 623 
N.Y.S.2d 524, 527, 647 N.E.2d 736, 739 (1995). Burke further examined the “implied 
severance” doctrine as an exception to the finality requirement. Id. at 16, 528, 740. In an implied 
severance instance, an appellate order disposes of some, but not all the causes of action asserted 
in litigation between the parties. It is only when that resultant order resolves claims that “do not 
arise out of the same transaction or continuum of facts or out of the same legal relationship as the 
unresolved causes of action” that such order would be considered final and appealable to this 
court. Id.  

Likewise, in Sontag v. Sontag, this court held that an order of the appellate court that “decides 
some issues of relief but leaves pending between the same parties other such issues would, in 
effect, divide a single cause of action and is, therefore, nonfinal. Sontag v Sontag, 66 NY2d 554, 



555 [1986], citing Le Mistral v Columbia Broadcasting Sys., 61 AD2d 491, appeal dismissed 46 
NY2d 940.  

Here, the Appellate Division reversed the decision of the trial court and granted Creative 
Encounters’ Motion for Summary Judgment and dismissed U.S. Bank’s Complaint. However, 
the Appellate Division did not consider Creative Encounters’ counterclaims for Fraud and 
Slander of Title, as delineated in its Answer to the Complaint (copy herewith attached, as Exhibit 
“A”). Those counterclaims are part of the “same transaction or continuum of facts or out of the 
same legal relationship” between these parties. While the trial court’s ruling in favor of U.S. 
Bank effectively rendered these counterclaims moot at the time of that initial ruling, once the 
Appellate Division reversed that decision, the counterclaims sprung back to life. As such, those 
counterclaims still need to be adjudicated, and my clients plan to pursue relief. In sum, U.S. 
Bank’s appeal to this court is premature. 

Based upon the foregoing, it is my clients’ position that the Court of Appeals does not have 
jurisdiction to hear this appeal as it fails to meet the finality requirement under the New York 
Constitution, CPLR §5611, or case precedent as issued by this Honorable Court. Therefore, we 
respectfully request this court dismiss U.S. Bank’s appeal. 

Very truly yours, 

 
Elizabeth Fairbanks-Fletcher, Esq. 
elizabeth@fairbanksfletcher.com 

 




































